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PREFACE 


T  O    T  H  E 


FIRST       EDITION, 


"^HE  author  propofeth  in  this  book  to 
render  the  laws  relating  to  the  fubjeds 
it  treats  of,  a  little  more  intelligible  than  hath 
hitherto  been  done. 

The  method  he  makes  ufe  of  is  various. 

The  firft  thing  regarded  is  the  order  of  time. 
Thus  in  the  Poor  Laws;  firft  is  fe't  forth  the 
appointment  of  cverfeers ;  next  the  leveral 
branches  of  their  duty,  in  ^niX\n^  fettle  me/its' 

for  the  poor in  removing  them  to  fuch 

fettlements in  making  ?'ates  for  their  re- 
lief— — in    relievijig  and    otherwife    ordering 

them- and  laft  of  all,  in  accounting  at  the 

expiration  of  their  ofiice. Then  again,  in 

treating  o^  JettlemeritSy  it  occurs  to  confider 
diftindly,  and  as  near  to  the  laid  order  as  may 
be,  ten  different  kinds  of  fettlements — — by 
birth — -—by  the  parents  fettlement— — by  ap- 

prenf  \ceJJjip hy fervice — —  by  inarriagC'-'—--^ 

by   inhabiting  forty   days   after   notice — — by 
•     ..  A  3  paying 
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paying  pariffd   rates by   ferving   a  parifi 

office by  renting  lol.  a  year and  by  a 

perfon's  own  cjlate. In   like   manner,    in 

treating  of    the  rates^    firfl:  is    fet    forth   the 

courfe  of  laying  the  ajjeffme?it then  the  al- 

lowance  thereof  by  the  juftices publlJJjlng 

the  fame  in  the  church appeal  againft  the 

rates  at  the  feflions levying  the  fame  by 

dl/irefs and  finally,  commitment  where  no 

diftrefs  can  be  had. 

Thus  to  exhibit  another  inftance In  the 

article  of  the  Woollen  maniifa^ure^  which 
makes  up  a  confiderable  part  of  the  juftice  of 
the  peace  his  duty,  and  of  the  officers  fubor- 
dinate  to  him,  there  is  fuch  a  number  and 
variety  of  flatutes,  that  authors  are  generally 
overwhelmed  with  them.  To  avoid  which 
perplexity,  the  laws  are  here  digefted  in  or- 
der, according  to  the  natural  progrefs  of  that 
bufmefs;  from  the  fhearing  of  the  fheep,  to 
the  exportation  of  the  wool  manufadured  ; 
under  the  feveral  heads  of  winding  of  wool  by 

the  fhearer laws  to  prevent  its  exportation 

-working  of  cloth 'JiiUing meafnv' 


ing  ■  '       dying  — Jl  retching  —  drejji'ig  • 

exporting. 

Where  there  is  no  priority  in  point  of  time  ; 
the  next  method  is  that  of  Lord  Coke,  to  frame 
a  definition  which  takes  in  the  whole  fubjedt, 
and  then  explain  the  feveral  parts  of  fuch  de- 
fmition  in  their  order.  Thus  Grand  tarceny 
is  defined  to  be,  A  felonious  and  fraudident 
taking  and  carrying  away  by  any  perj'on  of  the 

mer$ 
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mere  perjonal  goods  of  a  rot  her,  nbo'-j''  the  'value 
of  10.  d.  la  the  handlin^^  of  which,  ilie  fe- 
vcral  branches  ot  the  definition  are  explained 
in  the  order  as  they  Hand;   'viz.  A feknicus 

and  jrauduUnt   tanihg and   carrying   cnvciy 

•"'by   any  perfon of   the    mere    -perfonal 

goods of    another abo'-je    the    'value    of 

I'id.  Under  vvrhich  heads  the  general  learn- 
ing relating  to  that  whole  title  is  compre* 
headed. 

The  like  method  is  piirfued  in  treating  of 
the  cormnijjlon  of  the  peace,  the  form  of  an  /'/- 
difiment,  the  form  of  an  order  of  removaU  and 
other  articles. 

In  general,  it  is  provided,  that  one  thing 
fhall  clear  the  way  for  another,  and  the  fub- 
fequent  paragraphs  explain  the  preceding. 

Under  the  inflnence  of  which  condu£l:,  the 
author  hath  attempted  to  bring  together  un- 
der one  general  title,  divers  articles  relating 
to  the  fame  fubje(£t,  which  in  the  common 
hooks  are  broken  and  detached  under  various 
feparate  titles ;  hoping  thereby,  that  what 
hath  hitherto  been  thought  introductory  of 
confufion,  may  tend  to  render  the  fubject 
more  perfpicuous,  in  exhibiting  the  whole 
under  onecomprebenfive  view.  Thus  the  laws 
relating  to  \\\t  game^  which  are  above  forty  in 
number,  and  are  interfperfed  in  the  common 
books  under  about  thirteen  different  titles, 
are  here  digeRed  under  one  general  title,  Garner 
to  which  the  reader  fliall  have  recouife  for  the 
A  4  know- 
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knowledge  of  whatfoever  belongeth  to  that 
fubjc^l.  For  example,  if  any  perfon  would 
be  fatisfied,  what  penalty  the  law  hath  pro- 
vided for  tracing  hares  in  the /now ;  by  recur- 
ting  to  the  general  title  concerning  the  game, 
he  will  find  the  game  didinguifhcd  into  three 
kinds,  iht  four-footed  game,  the  winged  game, 
and  the  game  oi  fJJj :  '\\\t  four-footed  game, 
are  diftributed  into  the  feveral  Ipecies  of  deery 
hares^  znd  contest  under  which  head  concern- 
ing harei,  he  will  readily  find  what  is  defired. 
In  like  manner,  the  injinged  game  are  fubdi- 
vided  into  feveral  branches,   concerning  hawks 

and  hawking fwa'  s — — partridges  andphea- 

Jants pigeons -wild  ducks ^  wild  gee fe^  and 

other  water  fowl groufe  or  moor  game 

herons and  other f  why  each  of  which  have 

their  peculiar  laws. 

In  thefe  large  comprehenfive  titles,  care  Is 
llkewife  taken,  to  be  as  particular  as  may  be 
without  injuring  the  connedion  in  the  ftatutes, 
by  inferting  the  v^hole  law  by  itfelf,  relating 
to  each  feparate  article.  The  benefit  of  which 
will  appear  by  the  following  inftance:  If  a 
perfon  would  know,  what  number  of  horfes 
or  beads  in  a  cart  or  waggon  are  allowed  by 
the  ftatutes  for  the  prefervation  of  the  roads; 
let  him  take  what  treatife  at  prefent  he  pleafes 
concerning  the  highways,  he  muft  read  over 
the  whole,  before  he  (hall  be  fure  that  he  hath 
found  all  which  the  law  hath  ena£ted  concern- 
ing the  fame;  and  fi'.ch  is  often  the  inaccu- 
racy and  confufion,  that  when  he  hath  perufed 
the  whole,  perhaps  he  may  be  ftill  to  feek. 

For 
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For  as  to  this  inftance  before  us,  there  have 
been  regulations  made  concerning  the  fame, 
by  ten  different  ad:s  of  parliament,  at  very 
different  times.  Before  he  can  have  any  com- 
petent knowledge  thereof,  he  mufl  lay  all  thefe 
ten  adts  together ;  and  when  he  fhall  have 
done  this,  he  will  find  amongft  them  fo  many 
repeals,  and  revivals,  and  explanations,  and 
amendments,  that  it  will  even  then  be  no  eafy 
matter  to  conclude  with  certainty  how  the 
law  doth  (land  as  to  that  article.  To  fpare 
the  reader  all  which  trouble,  the.  author  hath 
in  this,  and  all  other  the  like  inftances,  laid 
the  whole  law  together  relating  thereunto,  or 
at  leaft  all  that  hath  occurred  to  him,  or 
which  he  hath  thought  it  material  to  infert. 
So  that  the  reader  may  receive  fatisfadion  in 
a  very  fmall  compafs,  as  to  what  he  iliall  bft 
inquiring  about ;  or  at  leaft  he  may  be  fatif- 
fied  in  this,  that  if  he  doth  not  find  it  there, 
he  need  not  feek  for  it  elfewhere  in  the 
book  *. 

And  by  this  method  of  bringing  together 
into  one  general  title,  all  thofe  ieparate  difiin<Sl: 
titles,  which  have  a  mutual  relation  to  and 
dependance  upon  each  other,  the  author  hath 
avoided  one  great  inconvenience,  of  referring 
the  reader  from  one  title  to  another,  and  from 
that  other  back  again  to  the  firft,  and  (which 
is  not  unufual  in  books  of  the  like  kind)  per- 


•  At  prefent  thefe  afts  are  reduced  into  two  general 
afts,  one  for  turnpike  roads,  the  oiher  for  highways  not 
being  turnpike. 

haps 
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haps  lofing  the  thing  to  be  treated  of  betwixt 
them. 

Upon  which  account  alfo,  where  one  law 
occurreth  under  two  different  titles,  it  is  ufual 
with  him  to  infert  the  fame  under  both  thole 
titles ;  fo  that  the  reader's  attention  may  not 
be  interrupted,  by  fending  him  to  fcarch 
other  titles,  and  from  thole  perhaps  others 
again,  which  have  no  principal  relation  to  the 
matter  he  hath  in  hand. 

Alfo,  upon  another  account,  he  hath  fome- 
times  made  ufe  of  more  words  than  otherwife 
he  would  have  done,  namely  to  avoid  the  fre- 
quent repetition  of  the  term,  &c.  which  is  a 
vague  expreffion,  and  apt  to  create  an  uneafi- 
nefs  in  the  reader's  mind,  for  that  he  cannot 
be  fatisfied  from  thence,  how  much,  or  how 
little  is  intended  to  be  underftood. 

He  hath  alfo  been  fomewhat  large  in  the 
matter  o^  precetie?2ts  under  divers  titles;  and 
hath  endeavoured  to  bring  them  much  nearer 
to  the  ftatutes,  upon  which  they  ought  to  be 
formed,  than  ufually  hath  been  dene.     ■ 

For  all  which  enlargements,  he  hath  the 
more  fpace  allowed  to  him,  for  that  he  hath 
not  thought  it  neceffary  (as  others  have  done) 
to  take  up  near  one  fourth  part  of  the  book, 
by  inferting  Blackerby^  juftice  at  the  end  of  it, 
by  way  of  index  ;  hoping  that  the  method  he 
hath  purfued  will  render  every  thing  of  that 
kind  impertinent  and  ufelefs. 

The 
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The  Materials  which  the  author  hath 

made  ufe  of,  are  chiefly  of  four  kinds The 

Jlatu'es  at  large -the  feveral  treatifes  con- 
cerning the  pleas  cf  the  crown the  reports 

of  cafes  adjudged  in  the  court  of  king's  bench 
and  the  books  concerning  the  office  of  a 
jufiice  of  the  peace. 

As  to  \ht  ftatutes  at  large,  or  ads  of  parlia- 
ment ;  the  author  hath  not  thought  himfelf  at 
liberty,  as  Mr*  Dallon  and  others  have  done, 
to  deliver  the  import  thereof  in  his  ov^n 
words  ;  but  hath  conftantly  abridged  the  a6t  in 
the  words  of  the  adl  itfelf,  leaving  out  no- 
thing which  may  feem  any  way  material. 
And  to  each  diftind  claufe,  he  hath  annexed 
the  interpretation  thereof,  where  the  fame 
hath  been  determined  in  the  court  of  king's 
bench,  or  expounded  by  other  good  au- 
thority. 

The  treatifes  concerning  the  pleas  of  the 
cro'-con^  are  thofe  of  Stamjoniy  Cckcy  Hale,  and 
Haukhis.  Of  the  firll  of  thefe,  the  author 
hath  made  little  ufe,  further  than  as  he  is 
adopted  by  the  other  three.  As  to  which 
three  great  authorities,  where  the  law  hath 
been  declared  by  Lord  Coke,  and  not  contro- 
verted by  any  other,  nor  altered  fince  his 
time  by  any  ad  of  parliament,  or  judicial  de- 
termination, the  author  hath  given  to  him 
the  preference.  And  where  any  of  thefe  dif- 
fereth  from  the  other,  he  hath  noted  the  dif- 
ference,, 


In 
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Tn  citing  of  Mr.  Hawki?is,  he  harh  not 
thought  It  allowable,  as  is  ufual  with  others, 
to  omit  the  feveral  degrees  of  caution  and  af- 
fent,  with  which  he  delivereth  his  opinion ; 
as,  it  fee?nethy  or  it  hath  been  /aid  by  /owe,  or 
it  feemeth  to  be  the  better  opinioHi  or  it  feemeth 
to  be  agreed^  and  the  like ;  which  are  by  no 
means  arbitrary  words  without  much  mean- 
ing, but  are  inferted  by  him  with  the  utmofl 
deliberation  and  judgment. 

As  to  the  books  of  reports^  where  the  cafes 
therein  have  been  confidered  by  Mr.  Hawkins^ 
and  the  other  learned  perfons  before  mention- 
ed, the  author  hath  judged  it  very  proper  to 
leave  the  matter  there  as  fettled  by  them.  As 
to  the  reft,  he  hath  by  no  means  thought 
himfelf  of  ability  to  proceed  in  Mr.  Hawkins  % 
manner,  by  laying  together  all  the  reports  on 
the  fame  fubjed,  and  thereupon  extrading  an 
opinion  out  of  the  whole ;  but  hath  inferted 
the  fame  at  large,  or  what  he  hath  thought 
moft  material  thereof,  and  left  the  determina- 
tion thereupon  to  the  reader's  better  judg- 
ment. 

And  here  it  may  be  requifite,  that  the  reader 
be  admonifhed,  not  to  expedl  that  the  book 
ihall  be  more  perfedl  than  the  materials  of 
which  it  is  compofed.  All  the  books  of  re- 
•  ports  are  not  of  equal  authority.  Many  of 
them  are  only  notes  that  had  been  taken  for 
gentlemen's  own  private  uie ;  which  doubtlefs, 
would  hdve  been  much  more  perfedl,  had  they 
intended  them  for  publication.     For  thefe,  or 

for 
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for  any  other,  the  author  himfelf  voucheth 
not:  And,  as  he  doth  not  add  to  their  credit, 
fo  he  doth  not  detract  from  it ;  but  leaveth 
every  author  (as  he  needs  muft)  to  anfwer  for 
himfelf.  For  he  hath  made  it  an  invariable 
rule,  upon  all  occaiions,  to  cite  his  authori- 
ties, what  fuch  foever  they  be ;  and,  in  all 
material  inftances,  in  the  very  v^ords  of  the 
original  authors :  that  fo,  what  may  be  of 
good  authority  in  itfelf,  fhall  not  be  rendered 
lefs  fo  by  his  handling  of  it.  And  where  no 
authority  is  alledged,  he  defires  the  reader 
will  look  upon  it  as  fuch,  namely,  as  having 
no  authority ;  the  fame  being  nothing  but 
the  author's  own  private  obfervations,  which 
are  fubmiited  to  every  reader's  judgment,  to 
approve  or  rejed:  as  he  fliall  fee  caufe. 

The  books  of  authority  concerning  the  of- 
Jice  of  a  jiijiice  of  the  peace y  are  thofe  of  Fitz- 
herbert^  Crompton,  Lambard^  and  Dalton ;  the 
laft  of  which  was  publifhed  in  the  reign  of 
king  James  i\\Q  firfl: :  fmce  which  time,  no 
book  under  that  title  hath  been  allowed  as 
fufficiently  authentic.  And  even  the  addi- 
tions which  have  been  made  to  Dalton  fince 
his  death,  feem  to  have  no  better  claim  to  an 
uncontroulable  authority,  than  other  collec- 
tions which  have  not  obtained  it.  And  Dal^ 
ton  himfelf  is  much  injured  in  the  modern 
editions,  in  like  manner  as  was  obferved  be- 
fore of  Mr.  Hawkins^  by  delivering  that  as 
abfolute,  which  Mr.  Dalton  publifhed  under 
the  feveral  degrees  of  affent  or  doubtfulnefs 
before  mentioned  ;  and  which  the  author,  in 
juflice  to  Mr.  Dahcn-i  hath  reilored. 

Where 
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Where  Dalton  hath  adopted  Lamhard^ 
Crompton,  and  Fitzherbert  (which  he  doth 
mort  frequently  in  their  own  words),  the  author 
hath  thought  it  fufficient  to  cite  Dalton\  fingle 
authority.  And  generally,  in  all  other  cafes, 
where  authors  are  agreed,  he  hath  judged  it 
unneceflary  to  alledge  more  than  one  or  two 
good  vouchers. 

Concerning  the  other  books  of  this  kind, 
which  have  been  publifhcd  fince  Dalton'* ^ 
time,  it  is  unneceflary  to  inlarge ;  fince  of  the 
moft  of  them  the  author  hath  made  no  ufe, 
and  of  the  reft  very  fparingly  ;  and  he  will  not 
feek  to  recommend  his  own  book,  by  finding 
fault  with  others  before  him. 

Orton,  Westmorland, 
Sept.  29,  1754. 


ADVERTISEMENT 


CONCERNING    THE 


FIFTEENTH      EDITION, 


T  H  AT  alterations  have  been  neceflary 
to  be  made  from  time  to  time  fmce 
the  firfl:  publication  of  this  book,  may  be 
eafily  conceived  from  the  variety  of  materials 
whicli  have  been  introduced  from  the  Re- 
ports of  Cafes  adjudged  in  the  courts  of 
VVeftminfter-hall,  and  the  Statutes  enatfted 
during  that  period. 

When  this  book  was  firfl:  publilhed,  in  the 
year  1754,  there  had  been  few  Reports  ad- 
judged in  the  reign  of  king  George  the  firfl, 
and  almoft  none  in  the  reign  of  king  George 
the  fecond.  But  now  this  deficiency  hath 
been  abundantly  fupplied  by  a  greater  number 
of  Reports  of  cafes,  determined  in  matters 
fubjed;  to  the  jurifdidion  of  the  juftices  of  the 
peace,  than  had  been  in  the  whole  period 
before  that  time  from  the  firft  inditution  of 
the  office  of  that  magiftrate. 

The  Statutes  or  ads  of  parliament  which 
have  been  made  during  the  faid  time,  con- 
nected more  or  lefs  with  the  office  of  a  juftice 
of  the  peace,  are  in  number 'above  three  hun- 
dred; 
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dred;  befides  almofl:  half  as  many  more  that 
have  been  repealed,  luperfeded,  or  permitted 
to  expire. 

By  the  means  of  which  ftatutes,  fo  many 
new  matters  are  in  every  feffion  of  parliament 
brought  under  the  jurifdidion  of  thefejuftices, 
and  I'o  many  alterations  are  made  in  fubjedts 
of  which  they  before  had  cognizance,  that 
every  new  edition,  in  order  to  keep  pace 
with  the  law,  is  in  effed  a  new  book.  And 
this  is  unavoidable.  To  publifh  thofe  altera- 
tions feparately  in  an  annual  appendix,  is  a 
work  of  more  difficulty  than  may  be  at  firft 
apprehended.  For  to  effect  this  to  any  fiif- 
ficient  purpofe,  many  i.irles  muft  be  taken  in 
pieces,  and  wholly  new  modelled ;  fometimes 
one  a£t  of  parliament  breaks  into  feveral  dif- 
ferent titles,  all  of  which  muft  be  furveyed, 
and  rendered  conliftent  with  each  other ;  and 
new  titles  frequently  arife  upon  new  emergen- 
cies. Thefe  alterations  and  additions  in  any 
one  year  would  increafe  to  a  volume  of  no  in- 
confiderable  dimenfions,  and  in  two  or 
three  years  time  would  be  productive  of  infi-^ 
nite  confufion  ;  and,  notwithftanding  all  rea- 
fonable  attention  that  might  be  employed,  the 
book  and  the  appendixes,  and  the  feveral 
appendixes  one  with  another,  would  be  at  va- 
riance. The  beft  appendix  that  the  author 
can  imagine  is,  the  ftatutes  at  large  every 
year,  fo  far  as  juftices  of  the  peace  are  con- 
ceraed  therein;  which  ftatutes  as  no  ading 
juftice  ought  to .  be  without,  this  would 
therefore  upon  that  accQunf  create  unto  hina 
no  additional  expence. 
i8 
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IN  the  fuccefiive  and  numerous  Prefaces  to 
the  preceding  Editions,  the  Author  has 
given  a  judicious  and  accurate  account  of 
the  method  he  obferved  in  the  arrangement 
of  this  Work,  and  of  the  materials  from 
which  it  was  firfl:  formed,  and  afterwards 
improved;  fpecifying  alfo,  from  time  to  time, 
the  various  additions  he  had  made:  And  in  the 
Advertifement  to  the  fifteenth  Edition  (which 
the  Reader  is  requefted  to  perufe)  he  has  given 
a  comprehenfive  view  of  the  growth  of  the 
Work  during  the  fpace  of  thirty-one  years, 
which  had  revolved  fince  its  firft  appearance 
in  1754. 

The  many  and  very  early  opportunities 
given  me  by  my  father  to  obferve  the  method 
he  purfued  in  making  the  neceffary  alterations 
aqd  additions  to  every  new  edition,  and  fele(^- 
ing  from  the  Reports  fucb  adjudged  cafes  as 
feemed  beft  to  explain  the  laws  <>n  which  the 
determinations  of  the  courts  were  founded, 
and  his  more  particular  inftruQions  to  me  to 

Vol.  I.  a  md:e 
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make  extrads  from  the  new  aOs  of  parlia- 
ment, and  in  forming  other  necelTary  collec- 
tions for  the  work,  has  enabled  me  to  purfue 
•  his  plan-in  the  prefent  publication,  which  with 
becoming  diffidence  is  now  offered  to  the 
publiek. 

In  the  fhort  interval  between  the  publica- 
tion of  the  lad  Edition,  and  my  Father's  death 
in  November  1785,  he  continued  to  make  hii 
corrections  as  ufual.  Thefe,  together  with  the 
former  Appendix,  and  all  the  Ads  of  Par- 
liament and  adjudged  Cafes  from  that  time, 
are  now  interwoven  under  their  refpedive 
heads.  The  Ads  which,  interfere  more 
or  lefs  with  the  office  of  a  Juftice  of  the 
Peace,  are  fo  numerous  within  the  above 
Ihort  period,  on  account  of  the  many  addi- 
tional new  taxes,  and  the  new  arrangement 
of  the  duties  of  Cuftoms  and  Excife,  as  to 
amount  to  above  eighty  \  and  there  are  more 
than  that  number  of  new  adjudged  Cafes. 
The  Reader  will  not  therefore  be  furprifed  at 
the  increafcd  bulk  of  the  volumes;  and  he 
may  be  affiired  that  no  labour  or  attention  has 
been  fpared  to  render  the  Book  complete  to  the 
prefent  time,  and  ftill  worthy  of  that  pa- 
tronage with  which  it  has  been  fo  long  ho- 
noured. 


JOHN    BURN, 


Orton,  Westmorland, 
4^guji  20,  17SS. 
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i.  Certain  ahbr emulations   made   ufe  of  in    this 

work, 

N  order  to  keep  the  book  within  a  reaforiablc 
compafs,  the  following  abbreviations  are  made 
life  of. 

1.  The  wordjufiice  is  always  to  be  ui^derftood  Jjflicc 
to  mean  jujlice  of  the  peace,  when  not  otherwife 
exprefTed. 

2.  The  words  one  jujiice  fhall  be  underftood  toOnejuftice, 
fignify  one  or  more  jujtices^  fo  that  what  is  directed 

to  be  done  by  one,  fhall  not  be  intended  thereby     . 
to  exclude  others  from  joining  with  him. 

3.  In  like  manner,  two  jujlicesy  when  not  other- Two  jufikc»; 
wife  exprefTed,  (hall  be  underftood  to  fignify  two 

JHJlices  or  more. 

4.  So  alfo  a  convitflion  on  the  oath  of  one  wit-  Onewitnefs, 
fie/s,  (liall  be  underftood  to  denote  one  witnefs  or 

more, 

a  2  5,  And 
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Two  witnenei. 

Quorum. 

Majority, 

Seflionst 

Warranti 

Judge  of  a  Size. 

Mayor. 

Gonftable. 

Overfeer. 
Poor. 


Penalty. 


5.  And  two  wilnejfes  fhall  denonc  two  or  more 
witnejfes. 

6.  (i  ^.)  fhall  be  underflood  to  fignify  one 
whereof  is  of  the  Quorum. 

7.  The  jujlices  in  fejftons  fhall  fignify  the  fard 
juftices,  or  the  major  part  of  them. 

8.  The  word  fejfions  fhall  denote  the  general  quar* 
ter  feffionSy  if  not  otherwife  expreffed. 

9.  The  word  warrant  fliall  always  fignify  war- 
rant under  hand  andfeal^  where  not  exprefled  other- 
wife. 

10.  Judges  or  juftices  of  affize  fiiall  be  under- 
flood to  fignify  alfo  thofe  of  Niji  PriuSy  Oyer  and 
Terminer,  and  General  Gaol  Delivery. 

11.  The  word  mayor  fliall  always  be  underftood 
to  imply  bailiffs  and  other  chief  officers  in  corporations^ 
by  what  appellation  foever  dignified. 

12.  The  word  conjlable  fhall  always  be  under- 
flood to  imply  tythingman,  horfbolders^  headboroughsy 
and  other  officers  required  to  execute  the  juftices 
warrants. 

13.  The  word  overfeer  (hall  be  underftood  to 
mean  overfeer  of  the  poor,  where  not  exprefifed 
otherwife. 

14.  Where  a  penalty,  or  part  thereof  is  ex- 
prefled to  be  given  to  the  poor;  that  ftiall  be 
always  underftood  to  denote  the  poor  of  the  parifh 
where  the  offence  was  conwiittedy  if  not  otherwife 
limited. 

15.  Where  a  penalty  is  to  be  recovered  before 
the  juftices  of  the  peace,  it  is  thought  indifpenfable 
to  infert  particularly  the  manner  of  recovering  the 
fame;  but  where  it  is  to  be  fued  for  in  any  of  his 
iTDajefty's  courts  of  record  at  U^cfnnnjter,  it  is 
judged  not  necelTary  to  fet  forth  the  fpecial  method 
of  procedure  there  :  and  generally,  where  it  is 
expreiTed,  that  a  perfon  fhall  do,  or  not  do  fuch  a 
thing,  on  pain  of  fuch  a  fum,  without  more,  it 
fhall  be  underftood  that  fuch  penalty  is  not 
recoverable  before  the  juftices  of  the  peace,  but 
only  in  the  courts  at  IVeflminfler^ 

16.  In 
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1 6.  In  all  cafes  o^dijlrefsandfale,  it  fhall  be  un-  Overplus, 
derftood  that  the  overplus  mufl  be  returned  to  the 
owner ;  after  the  fum  or  fums  to  be  thereout  de- 
duced, Ihall  be  fatisfied  and  paid. 

17.  Lands  fhall  be  underftood  to  (land  for  lands,  Land». 
tenements  and  hereditaments. 

18.  Where  tranfportation  is  direded  for  any  of-  Tranfportation. 
fence,  it  lliall    always   be  underftood,  tkcjt  if  the 

offender  jhall  return  before  the  time  limited,  he  fhall  be 
guilty  of  fekny  without  benefit  of  clergy, 

19.  In  the  blank  fpaces  for  the  names  in   the  ^^'^'t  fp^"'-' 
precedents,  inftead  of  inferting  initial  letters  arbi- 
trarily, It  is  thought  it  may  be  fome  help  to  the 
memory,  that   A.  O.  fhall   fignify   the  offender, 

y^.  /  the  informer,  A.  M/,  the  witnefs,  J.  P.  the 
jultice  of  the  peace,  and  the  like. 

ao.  Alio,  for  brevity's  fake,  fums  of  money  and  Figures, 
other  numbers  are  ufually  exprefied  by  figures, 
and  not  in  words  at  length  \  but  it  is  to  be  re- 
membered, that  in  the  forms  of  warrants,  con« 
vidions,  and  other  proceedings  before  the  juf- 
tices,  they  ought  to  be  exprefied  in  words  at 
length,  and  not  in  figures. 

21.  Where  a  ftatute  is  faid  to  be  in  force,  until  Continusnce  ©f 
fu-ch  a  day,  month,   and  year,    ISc.  it  fhall  always 

be  underftood  to  imply,  and  from  thence  to  the  end 
of  the  then  next  fefficn  of  parliament. 

22.  In  the  ftatutes  made  in  the  reign  of  the  late  citmg  of  fta- 
King  IVilliam,  it  is  thought  not  necefTary  upon  all  *'*^"* 
occafions  to  fay  William  the  Thirds   fince  there  are 

no  printed  ftatutes  in  the  reigns  of  IVilliam  the  Firji 
and  Second, 

Nor  is  it  thought  necefi'ary  in  fuch  ftatutes  to 
add  the  name  of  Queen  Mary  to  that  of  King 
William  ;  but  it  is  judged  fufficient  for  the  under- 
flanding  thereof,  to  quote  the  ftatutes  in  this 
manner,  viz. 

I  W.feff.  2.  c.  6.f  3.  to  fignify  the  ftatute  made 
in  the  parliament  holden  in  the  firft  year  of  the 
reign  of  King  IViUiam  the  Third  and  Queen  Mary, 

33  the 
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the  fecond  fenion  thereof,  chapter  the  fixth,  fec- 
tion  the  third. 
Citing  of  berks,  23.  Abbrevations  in  the  names  of  books  cited 
cafesf^"''^^'*  as  authorities,  or  elfewhere  occafionaily  noted, 
confift  for  the  mod  part  of  fome  of  the  initial 
letters  of  the  authors  names,  and  other  common 
diftind:ions,  and  more  particularly  in  quoting  Sir 
William  Blackjlone^  the  following  diilinction  is 
obferved  i  i,  2,  3,  4,  Black,  denotes  hlackfione's 
Commentaries^  the  firll,  fecond,  third,  or  fourth 
part.  Black.  Rep.  fignifies  Blackftone's  Report s^ 
which  though  in  two  volumes,  yet  the  pages 
being  numbered  progreflively  without  interruptiori 
through  both  volumes,  it  is  judged  that  it  will 
create  lefs  confufion  to  infert  the  pages  only,  and 
*"      not  the  number  of  the  volume. 

The  manner  of  quoting  Sir  James  Burrow  is 
different  by  different  perfons.     That  author,  in- 
tending to  publifh  reports  of  cafes  determined  in 
the  court  of  King's  Bench  during  the  times  of  the 
\  four  laft  lords  chief  juftices  Hardivick^  Lee^  Ryder^ 

and  Mansfieldj  begins  with  the  lail,  judly  fup- 
pofing  that  the  lateft  would  be  the  firlt  called  for 
hy  the  publick  expedation,  and  fo  purpofing  to 
advance  by  a  kind  of  retrograde  progreffion  j  in 
like  manner  as  was  done  in  the  publication  of 
Croke's  Reports,  during  the  reign  oi  Q^  Elizabeth, 
James  I.  and  Charles  I.  Thofe  in  the  reign  of 
Charles  I.  were  iirft  publifhed,  and  fo  upwards 
through  the  times  of  James  and  Elizabeth,  and 
are  now  commonly  diftinguilhed  by  the  titles  of 
Crake  Charles y  Croke  James y  and  Croke  Elizabeth. 
But  as  fome  authors  quote  the  Reports  in  the 
time  of  King  Charles^  from  their  having  been  firfb 
printed,  though  lafl  in  the  courfe  of  decifion,  by 
the  dift'inclion  of  i  Crokey  and  thofe  of  Elizabeth 
by  3  Croke  ;  fo  others,  by  the  contrary  rule,  quote 
thofe  oi  Elizabeth  by  i  Croke,  and  thofe  oi  Charles 
by  3  Croke :  which  is  fo  far  the  parent  of  fome 
confufion.. 

Sir 
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•  Sir  James  Burrow  intitles  -his  Reports  during  i?ie 
time  of  L.  Mansfield^  the  fourth  part  of  his  Re- 
ports, and  accordingly  the  faiTie  is  quoted  by 
fonne,,  "  4  Burrow,"  This  fourth  part  confiding 
of  five  volunnes  in  folio,  is  quoted  by  others 
according  to  the  number  of  volumes  compre- 
hending this  fourth  parr,  thus :  "  r,  2,  3,  4,  5 
Burrow.^'  But  thefe  five  volumes  having  the 
pages  numbered  uniformly  from  i  to  28^5,  it  is 
thought  mofi;  convenient  in  this  book  to  keep  this 
fourth  part  diftincl,  by  the  appellation  of  "  Bur- 
"  row  Mansfield^'  and  fo  referring  to  the  page  in 
whichever  of  the  five  volumes  the  matter  fought 
for  may  happen  to  be.  By  which  method,  when 
the  three  other  parts  in  procefs  of  time  Ihall  come 
to  be  publiflicd  (which  is  a  thing  much  to  be  de- 
fired)  they  may  be  denominated  in  like  manner, 
«f  Burrow  Rydery'  "  Burrow  Lee^''  and  "  Burrow 
"  Hardwickf^  which  in  fome  fort  may  prevent  the 
confufion  that  happened  in  the  publication  of 
Crake's  Reports. 

The  faid  Sir  James  Burrow^  confidering  that  it 
mud  needs  be  a  confiderabi.e  length  of  time  before 
his  whole  colledlion  of  cafes  could  be  publifiied, 
and  being  defircus  in  the  mean  time  to  oblige 
fhe  publick  with  a  regular  courfe  of  decifions  in 
fettlement  cafes,,  felefted  out  of  his  whole  collec- 
tion thofe  relating  foleiy  to  the  fettlement  of  the 
poor,  during  the  times  of  the  faid  four  laft  lords 
chief  juHices,  a  moll  interefting  period,  compre- 
hending the  fpace  of  upwards  of  forty  years  j  and 
pubiiflied  the  fame  in  two  quarto  volumes.  Thefe 
are  quoted  in  this  book  by  the  title  of"  Burrow's 
**  Settlement  Cafes," 

The  Lord  Chief  Juftice  Hale  wrote  a  treatife  in 
Octavo,-  entitled  '^  Pleas  of  the  Crown,"  contain- 
ing a  fketcli  and  plan  of  his  larger  work,  which 
was  publilhed  afterwards  in  two  volumes  folio, 
entitled  "  The  Hifiory  of  the  Pleas  cf  the  Crown" 
l^ii   quoting   thefe,    the   former   is   d.iiUnguilhed 

a  4  ihusa 
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thus,  Halis  Pleas  j  and  the  Jatter  Hal^s  Hiji»  or 
in  a  more  abbreviated  form,  H.  H. 

So  alfo  the  names  of  the  terms  in  which  the 
feveral  cafes  were  adjudged,  to  wit,  Hilary, 
Eafter,  Trinity,  and  Michaelmas,  are  exprefled 
by  the  initial  letters  H,  E.  T.  and  M, 


II.  Some  general  rules  to  be  ohfcwed  in  the  con- 
Jiru&ion  of  Jlatutes,  or  a6is  of  parliament . 

^  To  avoid  repeating  the  fame  obfervations  fome 

hundreds  of  times,  it  is  thought  proper  to  premife 

the  following  general  rules  to  be  obferved,   in  the 

conftru6tion  of  ftatutes  or  aifls  of  parliament. 

How  far  an  af-        1.  Regularly,  a  ftatute  in  the  affirmative  doth 

^.u'"""'V^"^'  not  repeal   a  precedent  affirmative  ftatute,     1 1 

eth  an  affirma-  r  r 

live  ilatute.  Co.  6  I . 

But  if  the  latter  is  contrary  to  the  former,    it 

amounteth  to  a  repeal  of  the  former.  L.  Raym.  160. 

How  far  an  af.        2.  A  ftatute-madc  in  the  affirmative,  without  any 

fkTret'h^the'""  negative  exprefTcd  or  implied,  doth  not  takeaway 

commeniiw.      the  common  law;  and   therefore   the  party  may 

waive  his  benefit  by  fuch  ftatute,    and   take   his 

remedy  by  the  common  law.     2  Injt.  200. 

^Repealing  a  re-        3.  By  repealing  of  a  repealing  ftatutc,  the  firft 

pealing  ftatute.    fl-^^^^e  js  revived.  Readings  upon  the  jiatutes,    Pari. 

Special  power  to      4"  Rcgulatly,  whcre  an  &£t  of  parliament  giveth 

tepurfued.        ^  power  or  intercft  to  one  perfon  certain,  by  this 

exprefs  defignation  of  one,  all  others  are  excluded. 

II  Co.  59,  64. 

Power  fo  admi.       5.  In  all  cafes,   v/herejuftices  may  take  exami- 

ftifteianoatb.     j-^afjons,  or  Other  accufation  or  proof,   though  the 

ftatute  doth  not  exprefsly  fet  down  that  it  ihall  be 

upon  oath,  yet  it  (hall  be  intended  that  it  ftiall  be 

upon  oath,     Dalt.  c.  115. 

jn  w|iat  cafe  the      6.  Generally,  it  is  holden,  that  where  a  ftatute 

fefiions  may  exe-  appojnts  a  thlnp;  to  bc  done  by  one  or  more  iuftices, 

fute  the  power         '. ',  .     .        °  i  i         r  i-r  i 

given  to  two       without  giving  any  appeal  to  the  lemons ;   there 
jufiicej,  the  juftifes  in  feflions  may  do  that  thing;  but  where 

i  m 
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an  appeal  is  given  to  the  fefTions,  the  juftices  in 
feflions  cannot  proceed  originally  therein,  becaufe 
that  method  would  take  away  the  power  of  ap- 
pealing. 

7.  Where  a  ftatute  makes  a  new  offence,  which  Howfaranin- 

L  •  1   •        1     I  1  1  1  diftment  will  lie 

was  no  way  prohibited  by  the  common  law,  and  where  another 
appoints  a  particular  manner  of  proceeding  againft  method  of  pro- 

I  rr*        1  1  n  •  r    i    i         fecution  it  ap» 

the  ottender,  as  by  commitment,  or  aaion  or  debt,  poinwd. 
or  information,  without  mentioning  an  indiftment; 
it  feems  to  be  fettled  at  this  day,  that  it  will  not 
maintain  an  indictment,  becaufe  the  mentioning 
the  other  methods  of  proceeding  only,  feems  im- 
pliedly to  exclude  that  of  indi^^ment :  Yet  it  hath 
been  adjudged,  that  if  fuch  ftacute  give  a  recovery 
by  adion  of  debr,  bill,  plaint,  information,  or 
ctherzvife^  it  authorizes  a  proceeding  by  way  of  in- 
dictment.    2  Haw.  2  11. 

And  if  there  is  a  prohibitory  claufe  in  the  aft, 
the  offender  may  be  indifted  upon  the  prohibitory 
ehufe,  notwithftanding  the  penalty:  But  otherwife 
it  is,  where  the  aft  is  not  prohibitory,  but  only 
inflifts  the  forfeiture,  and  fpecifies  the  remedy, 
2  H.  //.  i/i.     Burrow.  Mansfield.  543. 

But  where  the  offence  was  antecedently  punifii- 
able  by  a  common  law  proceeding,  and  a  ftatute 
prefcribes  a  particular  remedy  by  a  fummary  pro- 
ceeding j  there,  cither  method  may  be  purfued, 
and  the  profecutor  is  at  liberty  to  proceed  either 
3.t  common  law  or  in  the  method  prefcribed  by  the 
ftatute:  becaufe  in  that  cafe  the  fanftion  is  cumu- 
lative, and  doth  not  exclude  the  common  law  pro- 
ceeding.    Bur.  Mansf.  80  j. 

8.  But    every    contempt    of    a   ftatute   is    in- where  n«nie- 
diftable,  where  no  other  puniftiment  is  limited.  '^,^t\Ll\tZl. 
I  Haw.  60. 

g.  And  wherefoever  an  aft  of  parliament  doth  Where  the  de- 
generally  prohibit  any  thing,   the  party  grieved '^"^*"'°??''5 

n>    11         /        1      u  u-        ri-        r       l-  •        ^      i-    r    Pfofecuted  both 

mail  not  only  have  his  action  for  his  private  relief,  by  the  king,  an4 
but  the  offender  ftiall  be  punifhed  at  the  king's '^'P"'' «""*'*' 
fuitj   for  the  contempt  of  the  law.     2  Injl.  163. 
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jnwhattime  jq.  All  a<51:ions,   indidments,  or  infornnatlons, 

ie  on  penal fu-  Oil  pcnal  ftatutcs,  for  any  forfeiture  limited  to  the 
totes.  king,  fhall  be  brought  within  two  years  after  the 

offence  committed;  if  limited  totije  king  and 
profecutor,  then  within  one  year  ;  and  if  it  is  not 
I'ued  for  in  that  one  year,  then  the  king  may  fue 
for  the  fame  within  two  years,  after  the  expiration 
of  that  one  year;  and  not  otherwife.  31  El.  c.  5. 
/.  5.  That  is  to  fay,  unlefs  where  it  is  otherwife 
fpscially  directed  by  fubfequent  flatutes. 
.  II.  Many  ancient  ftatutes  are  penned  in  the 
form  of  charters,  ordinances,  commands,  or  pro- 
hibitions from  the  king,  without  mentioning  the 
concurrence  of  either  lords  or  commons  ;  yet  inaf- 
much  as  they  have  always  been  acquielced  in  as 
nnqueftionably  authentick,  this  eftablifhes  and  con- 
firms their  authority,  and  the  defect  is  falved  by 
fuch  univerfal  reception.  Hawkins's  preface  to  tb@ 
Jtatutes, 

12.  The  preamble  or  rehearfal  of  a  llatute  is 
deemed  true ;  and  therefore  good  arguments  may 
be  drawn  from  the  preamble,  i  Infi.  1 1 ,  But 
the  preamble  (hall  not  reftr9.in  the  operation  of  the 
ena6ling  part ;  as  where  the  preamble  reciteth  only 
a  particular  inconvenience,  this  fhall  not  hinder  a 
fubfequent  enacting  claufe  from  being  underftood 
in  that  more  general  fenfe  which  the  words  woul4 
otherwife  and  of  themfelves  imporCj  fo  as  to  take 
in  other  inconveniences  of  the  like  kind,  altho* 
not  fpecified  in  the  preamble.  3  Mod.  144.  1  P. 
fVill.  320. 

13.  Where  a  ftatute  dire6ls  the  doing  of  a  thing, 
for  the  fake  of  juitice,  or  the  publick  good;  the 
word  may  is  the  fame  as  the  word  JJjall:  as  where 
the  flature  of  the  13  {^  14  C.  2.  f.  12.  cnafls  that 
the  overfeers  may  make  a  rate  to  reimburfc  the 
conilables,  this  is  conftrued  they  Jhall-,  for  they 
are  compellable  fo  to  do.     2  Salk.  609. 

14.  Where  a  ftatute  diredts  a  penalty  to  be  re^ 
covered  in  any  court  of  record y  this  fhaU  not  be  in- 
tended 


ifiJ)'  do  fuch  a 
thing,  how  to 


C9jn  of  record. 
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tended  of  the  quarter  feflionsj  unlefs  it  be  fpecially 
named  in  fuch  ftatiitci  but  only  of  the  courts  of 
record  at  IVeJiminfier.     6   Co.   19,   20.     2  Hale^s 

Bifl.  29,  30^ 

IK.    It  is  a  sreneral  rule   in  the  conftruiftion  of  H'e|'^''fo'>f*9 

n  II  !•  r  •     r      '  1  not  intended, 

ftatutes,,  that  where  things  or  an  interior  degree  where  the  infe- 
are  firft  mentioned,  thofe  of  a  higher  dif^nity  fhall  riorarefirft 
not  be  included  under  general  lubkquent  words ; 
as  where  a  ftatute  fpeaks  of  indidments  to  be 
taken  before  juftices  of  the  peace,  or  others  having 
power  to  take  indi^lments^  it  fhall  be  underilood 
only  of  other  inferior  courts,  and  not  of  the  king's 
bench,  or  other  courts  at  JVeJiminJler,  2  Co.  46, 
2  Haw,  305. 

16.  Where  a  ftatute  gives  power  to  thejufiices,  Powrr  to  con- 
to  require  any  peribn  to  do  a  thing,  as  to  take  the  veneUicpanKs. 
oaths,  the  law  implicitly  gives  them  power  to  illue 

their  precept  to  have  the  body  before  them  j  for 
when  the  law  granteth  any  thing  to  any  one,  that 
alfo  is  granted,  without  which  the  thing  itfelf  can- 
not be  :  And  ic  is  againft  the  office  of  the  juftices, 
and  the  authority  given  them  by  the  law,  that  they 
lliall  go  and  feek  the  parties.     12  Co.  130,  131.  <  , 

17.  "Where  a  ftatute  gives  pov/er  to  the  juftices  Necefntyof 
of  the  peace,  to  hear  and  determine  an  offence  in  p"'^;!)]''"'''^ '^"^ 
a  fummary  way;    it  is  neceffarily   implied,  and 
fuppofed,  as  a  part  of  natural  juftice,  that   the 

party  be  firft  cited,  and  have  opportunity  to  be 
heard  and  anfwer  for  himfelf.      1  Haw.  154. 

18.  Where  an  a£t  of  parliament  gives  power  to  Two  juftices  ta 
tv/o  iuftices  finally  to  hear  and  determine  an  of- ''f  ^^''^ ^''^''' 
fence,  it  is  necefiTarily  fuppofed,  that  they  ftiall  be 

both  together,  or  which  is  the  fame  thing  in 
other  words,  that  they  ftiall  hold  a  fpeciai  fefftons 
for  that  purpofe.  And  the  like  is,  when  they  are 
to  do  any  other  judicial  acl,  as  to  make  an  order 
of  baftardy,  or  adjudge  the  fettlement  of  a  poor 
perfon.  For  it  is  unknov/n  to  the  laws  of  Englavd, 
that  two  perfons  fiiall  acft  as  judges  in  the  fame 
^aufe,   v/hen  at  the  fame  time  onz  qf   them  is 

in 
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Conftffioni 


Bi/cretionary 
powers 


in  one  part  of  the  county,  and  the  other  in  ano- 
ther. 
Informer's  oath.  ig.  Where  a  ftatute  appoints  a  convi6:ion  to  be 
on  the  oalb  of  one  witnefs  ^  this  ought  not  to  be  by 
the  fingle  oath  of  the  informer ;  for  if  the  fame 
perfon  ihould  be  allowed  to  be  both  profecutor  and 
witnefs,  it  would  induce  profligate  perfons  to  com- 
mit perjury  for  the  fake  of  the  reward,     L.  Raym, 

1545-       , 

20.  Where  a  ftatute  diredeth,    that  a  perfon 

fhall  be  convifted  of  an  oflTence,  upon  the  oaih  of 
one  or  more  witnejfes,  and  faith  nothing  of  the  con- 
fejfion  of  the  party  i  yet  if  the  offender  fliall  before 
the  juftice  confefs  the  offence,  he  may  be  con- 
victed upon  fuch  confefTion  :  for  confefTion  is 
flronger  evidence  than  the  oath  of  witnefTes. 
Bah.  109.  162.     Sir.  546. 

21.  Where  an  aft  of  parliament  gives  power 
to  the  juflices  of  the  peace,  to  take  order  in  any 
matter  according  to  their  difcretions -y  this  fhall  be 
underflood,  according  to  the  rules  of  reafon,  law, 
and  juftice,  and  not  by  private  opinion.  5  Co. 
100. 

England ineiudes      22.  In  all  cafcs  whctc  the  kingdom  of  England, 
^*'*^'  or  that  part  of  Great  Britain  callsd  England,  hath 

been  or  fhall  be  mentioned  in  any  a6t  of  parlia- 
ment; the  fame  fhall  be  deemed  to  comprehend 
the  dominion  of  Wales,  and  town  of  Berwick  upon 
Tweed.  20  G.  2.  c.  42./.  3. 
Twelvemonthf.  23.  It  may  be  laid  down  as  an  invariable  rule, 
that  the  law  favours  liberty:  So  that  in  the  con- 
ftruftion  of  a  penal  flatute,  where  the  interpreta- 
tion is  dubious,  that  fenfe  muft  be  purfued  (all 
other  things  being  equal)  which  is  more  beneficial 
to  the  fubjedt,  or  the  party  fuffering.  Thus, 
where  an  aft  diredls,  that  the  juflices  fhall  commit 
an  offender  to  prifon  for  12  months^  the  juflices 
may  not  alter  the  words,  and  commit  him  for  a 
year;  for  in  this  refpe<5l,  12  months  and  one  year 
are  not  the  fame ;  but  the  months  mufl  be  com- 
puted 
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puted  at  28  days  to  the  month,  and  not  as  kalendar 
months,  unlefs  it  be  fo  exprefied  in  the  adl. 

24.  In  ail  cafes  wherein,  by  any  adt  of  p arli a- Quaker's affirm» 
ment,  an  oath  fhall  be  allowed  or  required;  the^''°"' 
folemn  affirmation  of  quakers  fhall  be  allowed  in- 

ftead  of  fuch  oath,  ahho'  no  particular  or  exprefs 
provifion  be  made  for  that  purpofe  in  the  faid  aft, 
22  G.  2.  c.  46.  /.  3. 

But  no  quaker  fhall  by  virtue  hereof  be  qualified 
or  permitted  10  give  evidence  in  any  criminal  caufe, 
or  ferve  on  any  jury,  or  bear  any  office  or  place  of 
profit  in  the  government.    /.  37. 

25.  To  fay  that  a  perfon  (hsill  forfeii  generally,  ForfeituK. 
or  that  he  fhall  fcrfeit  to  the  king,  is  ail  one ;  for  the 

king  ihall  have  every  forfeiture  not  otherwife  li- 
mited.    II  Co.  60. 

Except  where  a  forfeiture  h  given  in  lieu  of  pre- 
ferty  and  interefi  j  for  there  it  fhall  go  to  the  party 
injured,     i  RoWs  Rep,  90. 

For  wherefoever  a  ftatute  giveth  a  forfeiture  or 
penalty,  againft  him  which  wrongfully  detainethor 
difpofTefTeth  another  of  his  duty  or  interefi  j  in 
that  cafe,  he  that  hath  the  wrong  fliall  have  the  for- 
feiture or  penalty,  and  fhall  have  an  action  for  the 
fame  upon  the  flatute,  and  the  king  fliall  not  have 
the  forfeiture  in  that  cafe,     i  Injl.  159. 

26.  Where  a   flatute  faith,   that  fuch  a  perfon  Fine  and  ranfom, 
fhall  \i2iy  fine  and  ranfom  to  the  king  ;  in  legal  un- 
derflanding,  fuch  fine  and  ranfom  are  all  one  :  for 

if  they  were  divers,  then  fnouki  the  party  pay  two 
fums,  one  for  the  fine,  and  another  for  the  ranfom; 
which  was  never  done,      i  Inji.  127. 

27.  Adts  of  parliament  that   fpeak  of  fines  or  AtthekiV,g*» 
ranfoms  at  the  king^s  pleafure,  are  always  to  be  un-^"""' 
<3erftood  of  the  king  in  his  courts  by  his  jullices. 

1  H,  H,  375' . 

28.  It  is  faid  that  wherefoever  a  juflice  of  the  whereapowet 
peace  is  impowered,  by  any  flatute,  to  bind  a  per-  f.Z'^u^r''^ 
fon  over,  or  to  caufe  him  to  do  a  certain  thing, 

and  fuch  perion  being  in  hisprefence  fhall  refufe  to 

be 
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be  bound,  or  to  do  fuch  thing;  the  juftice  may 

commit  him  to  the  gaol,  to  remain  there  till  he 

Ihall  comply.     2  Fhiw.  116. 

imprifoamsnt,        29.  When  a  ftatutc  appoints  imprifonment,  but 

*'^''*  limits  no  tiiiie  when  ;  it  fhall  be  immediately.     8 

Co.  119. 
imptifonment,        ■^o.  When  a  ftatutc  appoints  imprifonmenf,  but 
°"^'         limits  no  time  how  longs  the  prifoner  in  fuch  cafe 
muft  remain  at  the  difcretion  of"  the  court.     Dah, 
410. 
'Commitment to       31.  Where  any  offender  fhall  by  ajufli^e  of  the 
\t!jrto\on° ioT    P^^ce  be  committed  to  the  houfe  of  correction,  for 
v/huiime.        an  offence  cognizable  before  him  out  of  fcrfllons, 
and  the  time  and  manner  of  punidiment  is  not 
V  by  law  exprefsly  limited  i  he  may  commit  him  to 

the  houfe  of  correflion,  there  to  he  kept  to  hard 
labour,  until  the  next  general  or  quarter  fejftonsy  or 
until  difcharged  by  due  coiirfe  of  law.  17  G.  2.  c.  5. 
f.  32. 
Statute  making  32.  Whcrcver  a  ftatutc  makes  any  offence/^- 
lo7iyi  it  incidentally  gives  it  all  the  properties  of 
felony  at  common  law.  i  Haw.  105. 
Mifi-rifion.  3:^.  Therefore  an  a6l  of  parliament  that  makes 

an  offence  felony,  doth  confequently  introduce  the 
punidiment  of  concealing,  that  is,  mifprifion  of  fe- 
lony ;  and  every  offence  made  felony  by  av5t  of  par- 
liament, Includeth  mifprifion.     i  H.  H.  708. 
Infants.  34.  An  atft  making  a  new  felony,  extendeth  not 

to  infants  under  14  years  of  age  j  but  if  they  be 
of  that  age  it  binds  them.     1  H.  H.yoS, 
Life  and ir;m-       35*  Not  Only  thofc  crimcs  which  are  made  fe- 
^"'  lonies  by  the  exprefs  words  of  any  ftatute,  but  alfo 

thofe  which  are  decreed  to  have  or  undergo  Judg- 
ment of  life  and  member j  do  become  felonies  thereby, 
whether  the  word  felony  were  mentioned  or  not. 
1  Haw.  107. 
Body  ani  good!.  3^.  But  an  offence  (ball  never  be  made  felony, 
by  the  conftru6lion  of  any  doubtful  and  ambiguous 
words  of  a  ftatute;  and  therefore  if  it  be  only  pro- 
hibited under  pain  o^ forfeiting  body  and  goods,  or  of 
7  being 
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being  at  the  hinges  will  for  hody^  lands ^  dnd  gcods, 
it  fhail  amount  unto  no  more  than  a  high  mifde- 
mcanor,  puniihable  by  imprifonment  or  the  like, 
I  Haw.  107. 

37.  Ail  felonies  by  the  common  law  have  the  nenefitof  ciei- 
benefit  of  ciergy;  therefore  where  a  ftatiite  enacts  ^^* 

a  fclonVj  and  fays,  the  offender  (hnW  fuffer  deatht 
clergy  lies  notwithftanding,  and  is  never  oufted 
without  exprefs  words.    3  Injl,  73.    2  Haw*  342. 

38.  Saving  of  dovjer  in  a  ftatute  mailing  an  of-  Forfeiture  of 
fence  felony,  is  fuperfluous  j  for  by  the  1  Ed.  6.  ^°*"* 

€.  12.  dower  is  not  loft  by  the  felony  of  the  huf- 
band.    /.  17. 

39.  Where  any  complaint  (hall  be  made  before  ccf?s. 
ajuflice,  and  a  warrant  or  fummons  fhall  ilTue  in 
confequence  thereof  j  the  juftice,  upon  hearing 
and  determining  the  matter,  may  award  cofts  to 
either  party :  But  if  the  conviflion  be  upon  a  penal 
flatute,  and  the  penalty  amounts  to  5 1  or  up- 
wards, the  cofts  ftiall  be  dedufled  out  of  the  pe- 
nalty.    18  G.  3.r.  19. 

40.  Upon  an  indiftment  or  other  criminal  pro-  Damages. 
fecution,  no  diamages  can  be  given   to  the  party 
grieved  :  But  it  is  every  day's  practice  in  the  court 

of  king's  bench,  to  induce  defendants  to  make 
fatisfaftion  to  the  profecutors,  by  intimating  gn 
inclination  on  that  account  to  mitigate  the  fine  due 
to  the  king.     2  Harv.  210. 

41.  Where  a  ftatute  gives  treble  damages  \  the  Treble  dinsg««. 
juftices  are  not  to  aftefs  the  damages,  and  then 

treble  them;  bur  the  jury  ought  to  find  the  da- 
mages, and  then  the  juftices  are  to  treble  them, 
Cro^  Car,  449. 

42.  In  all  cafes  where  ajuftice  is  or  fhall  be  re- oiftrefs ani fjie, 
quired,  by  any  ad  of  parliament,  to  ilTue  a  warrant 

of  diftrefs  for  the  levying  of  any  penalty  inflided, 
or  any  fum  of  money  directed  to  be  paid  by  fuch 
a6ti  it  Ihall  be  lawful  for  fuchjuftice  granting  the 
warrant,  therein  to  order  and  dirccft  the  goods 
diftrained  to  be  fold  within  a  certain  time  to  be 

limited 
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limited  in  fuch  warrant,  To  as  fuch  time  benotlefs 
than  4  days,  nor  more  than  8  days,  unlefs  fuch 
penalty  or  fum  of  money,  together  with  reafonable 
charges  of  taking  and  keeping  the  diftrefs,  be 
fooner  paid.  And  the  officer  making  fuch  diftrefs, 
may  deduct  the  reafonable  charges  of  taking, 
keeping,  and  felling  the  faid  diftrefs ;  and  the 
overplus  (if  any)  fhall  be  returned  to  the  owner  on 
demand.  (Except  only  in  cafes  of  diftrefs  for 
quakers  tithes  and  church  rates.)  27  Geo,  1.  c.  20, 
Secona offence.  4^.  An  act  inflicting  a  penalty  for  zfecond  of' 
fencCi  muft  always  be  underftood,  after  conviction 
and  judgment  for  the  firft  offence  ;  and  the  fecond 
offence  muft  be  committed  after  the  firft  convic- 
tion, and  judgment  thereupon  given  :  for  it  doth 
not  appear  to  be  an  offence,  until  judgment  by  pro- 
ceeding of  law  be  given  againft  the  offender. 
2  Infi.  468. 

And  the  indictment  for  a  fecond  offence,  muft 
recite  the  record  of  the  firft  conviction ;  and  upon 
the  evidence,  the  record  of  the  firft  conviction  muft 
be  proved  :  but  the  matter  of  the  firft  conviction 
lliall  never  be  re-examined,  but  muft  ftand  for 
granted,     i  H,  H,  6^6, 


Abjura- 


Abjuration    Oath.       See 


■    /.  Of  accejjaries  in  general. 

II.  Of  accejfaries  before  the  falf. 

III,  Of  accejfaries  after  the  fa^. 

IF.  How  they  are  to  he  proceeded  againfi, 

I.  Of  accejfaries  in  general. 

I.    j\     CCESSARY  {quafi  accedens  adculpam)  is  he  AacefTary  what.. 
/-%      that  is  not  the  chief  aSior^  but  one  that  is  concerned 
in  the  felony  by  commnndrnent,  aid,  or  receipt. 

2.  In  thehighcil  capital  offence,  namely,  high  treafon,  In  the  higheft 
there  are  no  accefiaries,  neither  before  nor  after  ;   for  the  °^^^!^^^^  ^^  =<=- 
confenters,  aiders,   abettors,  and    knowing  receivers  and 
comforters  of  tra3'tors  are  all  principals.  iHale's Hif.  613. 

But  yet  as  to  the  courfe  of  proceeding,  it  hath  been,  and 
indeed  ought  to  be  the  courfe,  that  thofe  who  did  actually 
commit  the  very  faft  of  treafon,  fliould  be  firft  tried,  be- 
fore thofe  that  are  principals  in  the  fecond  degree  ;  becaufe 
otherwife  this  inconvenience  might  follow,  that  the  prin- 
cipals in  the  fecond  degree  might  be  convicted,  and  yet  the 
principals  in  the  firft  degree  maybe  acquitted,  which  would 
be  abfurd.    i  H.  H.  613. 

3.  In  cafes  that  are  criminal,  but  not  capital,  as  in  petit  In  the  lowcft 
larceny  and  trefpafs,  there  are  no  accefiaries ;  for  the  accef-  ^'^^^""s,  no  ac- 
faries  before  are  in  the  fame  degree  as  principals  ;   and   ac- 
cefiaries after,  by  receiving  the  offenders,  cannot  be  inlaw 

under  any  penalties  as  accefiaries,  unlefs  the  a6ts  of  par- 
Jiament  that  induce  thofe  penalties  do  exprefsly  extend  to 
receivers  or  comforters,  as  fome  do.    i  H.  H.  613. 

4.  It  remains  therefore,  that  the  bufinefs  of  this  title  of  AccefTanes  only 
accefiaries  refers  only   to   capital  felonies,  whether  by  the  '"  felony, 
common  law,  or  by  zSt  of  parliament. 

5.  Concerning  which,    Lord    Coke  obfervcs    generally,  Accefiaries  Im- 
that  when  an  oftence  is  felony,  either  by  the  common  law,  pi'ed  iuieiony. 
or  by  ftatute,  all  accefiaries  both  before  and   after  are  in- 
cidentally included.      3  Lr/i.  59. 

6.  But  as  to  felonies  by  a6l  of  parliament.  Lord  Hale  AccefTiries  ia 
difl:inguifiies  thereupon  as  follows:   Regularly  (he  fays)  '^^  ,*t^_|°"t"''^ 
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in  zd:  of  parliament  enaft  an  offence  to  be  felony,  tho'  It 
mention  nothing  of  acceflarics  before  or  after,  yet  virtually 
an<i  confequcntiaUy  thofe  thatcounfel  or  command  the  of- 
fence are  acceflaries  before,  and  thofe  that  knowingly  re- 
ceive the  offender  are  accelTaries  after,      i  H.  H.  613. 

But  if  the  ad  of  parliament  that  makes  the  felony,  in 
exprefs  terms  comprehend  accelTaries  before,  and  make 
no  mention  of  acceiTaries  after,  namely,  receivers  or  com- 
forters, there  it  feems  there  can  be  no  acceflaries  after; 
for  the  expreflion  of  procurers,  counfellors  or  abettors, 
all  which  import  acceflaries  before,  make  it  evident,  that 
the  law-makers  did  not  intend  to  include  acceflaries  after, 
which  is  an  offence  of  a  lower  degree  than  acceflaries  be- 
fore.    I  H.  H.  614. 

And  altho'  it  be  generally  true,  that  an  a£l  of  parliament 
creating  a  felony,  renders  confequentially  accefTaries  before 
and  after  within  the  fame  penalty,  yet  the  fpecial  penning 
of  the  2l3.  fometimes  varies  the  cafe  :  Thus  the  fl:atute  of 
3  /-/.  7.  c.  2.  for  taking  away  women,  makes  the  taking 
away,  and  the  procuring  and  abetting,  yea  and  wittingly 
receiving  alfo,  to  be  ail  equally  ^r/wn/)^/ felonies,  and  ex- 
cluded of  clergy.  Again  the  ftatute  of  27  Eliz.  c.  2. 
makes  the  coming  in  of  a  jefuit /;v^/3«,  the  receiving  or 
relieving  of  Wwnfelony^  the  contributing  of  money  to  his 
relief  a  pramurjre.  So  that  ads  of  parliament  may  di- 
verfsfy  the  offences  of  acceflary  or  principal,  according  to 
the  various  penning  thereof,  and  fo  have  done  in  many 
cafes.  E  H.  H.  614,615. 
itr.w  far  accef-  7.  Alfo  a  ftatute  excluding  the  principals  from  the  be- 
f..rkt  by  ftatutc  ncfit  of  ciergy,  doth  not  thereby  exclude  the  acceflaries 
dJigyl^"^  '^'^"'  before  or  after;  neither  doih  a  Itatute,  excluding  the  ac- 
ceflaries, thereby  exclude  the  principals.  2  Haw.  342. 

i/.  Of  accif[faries  hefcre  the  fa£f, 

Af«p{riry  Ic-  -^n  accejjhry  before  the  fa^    committed^    is  he  that  being  ab- 

«'^'e«    .  fent  at  the  time  of  the  [eioriy  committed^  doth  yet  procure.,  coiin- 

fely  co?nmandy  or  abet  another  to  cofmnit  a  felony. 

Being  abfeni  at  the  time  of  the  felony  ipmmitted]  For  if  he 
is  prefent,  he  is  not  an  accellary,  but  a  principal. 

So  alffa,  if  divers  come  to  commit  an  unlawful  aft',  and 
be  prefent  at  the  time  of  the  felony  committed,  tho'  one 
of  them  only  doth  it,  they  are  ail  principals.     Hale's  Pi. 

So  if  one  prefent  move  the  other  to  fl^rike  ;  or  if  one  pre- 
fent did  nothing,  but  yet  came  to  ailifl:  the  party  if  needful ; 
or  if  one  hold  the  party  v/hile  the  felon  ftrikes  himj  or  if 
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one  prefent  deliver  bis  weapon  to  the  other  that  ftrikes  : 
for  they  are  pr/^nt,  aiding,  abetting,  or  comforting.  Id, 
2l6. 

So  if  feveral  perfons  fet  out  together,  or  in  fmall  par- 
ties, upon  one  common  defign,  be  it  murder  or  other  fe- 
lony, or  for  any  other  purpofe  unlawful  in  itfelf,  and  each 
taketh  the  part  affignedbim;  fome  to  commit  the  fa6>, 
others  to  watch  at  proper  diftances  and  ftations  to  prevent 
a  furprize,  or  to  favour  (if  need  be)  the  efcape  of  thofe 
who  are  more  immediately  engaged  :  they  are  all,  provided 
the  fadt  be  committed,  in  the  eye  of  the  \^w  prefent  at  it. 
For  it  was  made  a  common  caufe  with  them  j  each  man 
operated  in  his  flation  at  one  and  the  fame  inftant  towards 
the  fame  common  end  ;  and  the  part  each  man  took  tend- 
ed to  give  countenance,  encouragement  and  protetSlion  to 
the  whole  gang,  and  to  infure  the  fuccefs  of  their  common 
enterprize.     Fojier^s  Croivn  LaWf  350. 

But  if  one  came  cafually,  not  of  the  t?onfederacy,  tho* 
he  hindred  not  the  felony,  he  is  neither  principal    nor  ac*. 
cellar/,  altho'  he  apprehend    not   the    felon  ;  but  for   his 
negligence    he   is   punifliable  by  fine  and  imprifonment,'  * 
Hale's  PI.  216.      2  Haiu.  313. 

Alfo  in  fome  cafes,  even  a  perfon  abfent  may  be  prin- 
cipal} as  he  that  puts  poifon  into  anything  to  poifon  an- 
other, and  leaves  it,  tho'  not  prefent  when  it  is  taken: 
And  fo  it  feems  all  that  are  prefent  when  the  poifon  is  fo 
infufed,  and  confenting  thereunto.      Halt's  PL  21b. 

Procure,  counfel,  command,  or  abet}  But  here  note  fome 
^iverfities :   As, 

( 1 )  IFhen  the  priyicipal  doth  not  accomplifi  the  fa£l  altoge- 
ther  In  the  fame  Jort,  as  it  was  beforehand  agreed  betueen 
him  and  the  accejjary.  And  therefore  if  one  commands  an- 
other to  lay  hold  upon  a  third  perfon,  and  he  lays  hold  up- 
on him  and  robs  him,  the  perfon  commanding  is  not  ac- 
ceflary  to  the  robbery;  for  his  command  might  have  been 
performed  without  any  robbery.      Dalt.  c.  161. 

But  if  the  command  had  been  to  beat  him,  and  the  par- 
ty commanded  doth  kill  him,  or  beat  him  fo  that  he  dieth 
thereof;  the  perfon  commanding  fhall  be  accefl'ary  to  the 
murder :  for  it  is  a  hazard  in  beating  a  man,  that  he  may 
die  thereof.     Dalt.  c.  1 6 1 .  • 

(2)  He  that  ccmmandcth  or  counfelleth  any  evil  or  unlawful 
ait  to  be  done,  jhall  be  adjudged  accejjary  to  all  that  /})all  erfiie 
upon  the  fame  evil  aifl,  but  not  to  any  ether  dif.inH  thing.  As 
if  one  command  anotlier  to  fteal  a  horfe,  and  he  Iteaieth  an 
OX;  or  to  rob  a  man  by  the  highway  of  his  money,  and 
he  robs  him  in  his  houfe  of  his  plate;  or  to  burn   fuch  a 
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one's  houfe,  and  heburneththe  houfe  of  another:  Thefe 
are  other  a6ls  and  felonies  than  he  commanded  to  be  done, 
and  therefore  he  fliall  not  be  adjudged  acceflary  to  them, 
Dalt.  r.  i6i. 

(3)  But  if  a  pcrjln  convnit  the  fame  felony^  which  another 
did  command  or  coimjel  to  he  done.,  tho*  he  doth  it  at'  another 
■timc^  or  in  another  place,  or  in  another  fort  than  was  com- 
manded or  counfclled,  yet  here  ftuh  ferfon  commanding  or  coun- 
felling  J}}aU  be  acceffury.  As  if  he  doth  counfcl  to  kill  a 
man  by  poifon,  and  he  kills  him  with  a  dagger;  or  to  kill 
him  by  the  highway^  and  he  kills  him  in  his  houfe ;  or  to 
kill  him  one  day,  and  he  kills  him  on  another  day  ;  in  thefe 
an*  the  like  cafes,  he  fliall  be  acceflary.  Dcdt.  c.  161. 

(4.)  Thcfe  offences  which  in  the  conJiruSiion  of  laiv  are  fiul- 
den  and  unpremeditated^  cannot  have  any  acceffaries  before. 
As  killing  a  man  by  miladventure,  in  his  own  defence, 
or  manflaughter  :  For  in  fuch  cafe  there  can  be  no  procur- 
ing, counfelling,  commanding,  or  abetting/  But  there 
may  be  acceffaries  afrer.    i  H.  H.  6i6> 

(5)  It  feems  to  be  generally  agreed,  that  he  tvho  barely 
conceals  a  felony,  which  he  knows  to  be  intended,  is  guilty  only 
of  a  mlfprifion  of  felonv,  andjliallmt  be  adjudged  an  acceffary  j 
for  this  is  not  procuring,  counfelling,  or  abetting.  2 
Havj.  317. 

(6)  A-lfo,  if  a  man  counfels  or  commands  another  to 
kill  a  perfon,  and  before  he  hath  killed  him,  he  who  coun- 
fclled     or    commanded     ir,    repents    and  countermands  it, 

'  charging  him  not  to  kill  him,  and  yet  after  he  doth  kill 
him  ;  here  fuch  perfon  countermanding  fhall  not  be  ad- 
judged acceflary  to  the  murder:  For,  generally,  the  law 
acijudgeth  no  man  acceffary  to  a  felony  before  the  fact,  but 
fuch  as  continue  in  that  mind  at  the  time  that  the  felony 
'is  done  and  executed,     Dah.  c.  16I'  • 

(7)  But  if  a  perfon  advife  a  woman  to  kill  her  child 
flS  ibon  as  it  fhail  be  born,  and  fhe  kill  it  in  purfuance  of 
fuch  advice  J  he  is  an  acceffary  to  the  murder,  tho'  at  the 
time  of  the  advice,  the  child  not  being  born,  no  murder 
could  ht  committed  of  it:  For  the  influence  of  the  felo- 
nious advice  continuing  till  the  child  was  born,  makes 
the  advifer  as  much  a  felon,  as  if  he  had  gi/ven  his  advice 
after  the<)irth.     2  Haiv,  315. 

///.   Of  acceffaries  after 'the  fa^. 

Actcfl'jiy  af'ter.  Acceffary  ofier  the  fa5i  is,  where  a  perfon  knowing  the  fe- 
lony to  be  committed  by  ayjother,  relieves,  comforts,  or  affi/ls  the 
felon. 
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Knowing  the  felony  to  be  committed^  There  can  be  no 
doubt,  but  that  it  is  necefiary  that  the  receiver  have  no- 
tice of  the  felony,  either  exprefs  or  implied,  and  fo  to 
be  laid  in  the  indictment,  that  the  receiver  knew  that  the 
perfon  received  by  him,  had  committed  the  principal  fe- 
lony.     2  Haw.  319. 

The  felony\  This  as  hath  been  faid,  holds  place  only  in 
felonies,  and  in  thofe  felonies,  where  by  the  lavi' judgment 
of  death  regularly  ought  to  enfuc  j  and  therefore  not  in 
petitlarceny.      1  //.//.  618. 

And  therefore  if  a  perfon  do  barely  receive,  comfort  or 
conceal  an  offender  guilty  of  any  common  trefpafs,  or  in- 
ferior crime  of  the  like  nature,  tho'  he  knevi^  him  to  have 
been  guilty,  and  that  there  is  a  warrant  out  againft  him, 
yet  he  is  not  an  acceflary  to  the  offence;  but  perhaps  in 
fuch  cafe  he  may  be  indiftable  for  a  contempt  of  the  law, 
in  hindering  the  due  courfe  of  juftice.      iHaiv.'J^w. 

Relieves,  comforts,  or  ajjj/is  the  felon]  In  the  explication 
of  thefe  words  feveral  things  are  confiderable : 

(i)  Generally,  any  affiftance  whatfoever  given  to  one 
known  to  be  a  felon,  in  order  to  hinder  his  being  appre- 
hended, or  tried,  or  fuffering  the  punifhment  to  which  he  is 
condemned,  is  fufficient  to  bring  a  man  within  this  defcrip- 
tion,  and  make  him  acceflary  to  the  felony;  as  where  one 
afiiils  him  with  ahorfe  to  ride  away  with,  or  with  money 
or  victuals  to  fupport  him  in  hisefcape.     2  Hazu.  J17. 

(2)  But  if  a  man  knows  that  a  perfon  hath  committed 
a  fejony,  but  doth  not  difcover  it,  this  doth  not  make  him 
an  acceflary,  but  it  is  a  mifprilion  of  felony,  for  which  he 
may  be  indided,  and  upon  his  conviction  fined  and  im- 
prifoned.      i  H.  H.  6iS. 

(3)  Aifo  if  a  man  fees  another  commit  a  felony,  but  con- 
fents  not,,  nor  yet  takes  care  to  apprehend  him,  or  to  levy 
hue  and  cry  after  him,  or  upon  hue  and  cry  levied  doth  not 
purfue  him;,  this  is  a  neglect  punifhable  by  fine  and  im- 
prifonment,  but  it  doth  not  make  him  an  accelfary.     i  H. 

n.  618. 

(4)  In  like  manner,  if  one  commit  a  felony,  and  come 
to  a  perfon's  houfe  before  he  be  arrefted,  and  fuch  perfon 
fulfer  him  to  efcape  without  arrcft,  knowing  him  to  have 
committed  a  felony,  this  doth  not  make  him  acceflary  ;  but 
if  lie  take  money  of  the  felon  to  fuffer  him  to  efcape,  this 
makes  him  acceflfary  :  And  fo  it  is  if  he  ihuts  the  fore  door 
of  his  houfe,  whereby  the  purfucrs  are  deceived,  and  the 
telon  hath  opportunity  to  efcape,  this  makes  him  an  accef- 
fary  ;  for  here  is  not  a  bare  oniilnon,  but  an  a£t  done  by 
him  to  accommodate  the  ielon's  efcape.    i  i/.  //.  619. 
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(5)  Alfo  it  feems  to  be  fettled  at  this  day,  that  whofo- 
cver  refcues  a  felon  from  an  arreft  for  the  felony,  or  vo- 
luntarily fuft'trs  him  to  efcape,  is  an  acceflary  to  the  f*- 
lony.   2  Haiv.  318. 

(6)  But  if  a  felon  be  in  prifon  ;  he  that  relieves  him 
wi'h  neceffary  meat,  drinic,  or  cloaths,  for  the  fuftentation 
of  life,  is  not  acceflary.     i  H.  H.  620. 

(7)  So  if  he  be  bailed  out  j  it  is  lawful  to  relieve  and 
maintain  him,  for  he  is  ftill  in  fome  fort  in  cuftody,  and  iS 
under  a  certainty  of  coming  to  his  trial,    i  H,  H.   620. 

(8)  But  if  a  felon  be  in  gaol ;  for  a  man  to  convey  in- 
flruments  to  him  to  break  prifon  to  make  an  efcape,  or  to 
bribe  the  gaoler  to  let  him  efcape,  makes  the  party  an  accef- 
fary:  for  tho'  commoii  humanity  allows  every  man  toaft'ord 
fuch  perfons  neceffary  relief,  yet  common  juftice  prohibits 
all  unlawful  attempts  to  caufe  their  efcapes.    1  H.  H.621. 

(9)  i'he  fending  a  letter  in  favour  of  a  felon,  or  advifing 
to  labour  witncffes  not  to  appear,  makes  no  acceffary;  but 
it  is  a  high  contempt.      Hale's  PL  219. 

(10)  A  man  may  be  acceffaryto  an  acceffary,  by  the 
receiving;  of  him  knowing  him  to  be  an  acceffaryto  fe- 
lony.   I  H.  H.  622. 

(11)  If  a  man  hath  goods  ftolen,  and  he  receives  his 
goods  again,  firaply,  without  any  contra(fl  to  favour  the 
felon  in  his  profecution,  this  is  lawful ;  but  if  he  receive 
them  upon  agreement  not  to  profecute,  or  to  profecutc 
faintly,  this  is  theftbote,  punifiiable  by  imprifonment  and 
ranfom,  but  yet  it  makes  him  not  an  acceffary  j  but  if  he 
take  money  of  him  to  favour  him,  whereby  he  efcapes,  this 
makes  him  acceffary.    i  H.  H.  619^ 

(12)  And  if  any  perfon  fhall  receive  or  buy  ftolen  goods, 
knowing  them  to  be  ftolen;  or  fhall  receive,  harbour,  or 
conceal  the  thieves;  he  fhall  be  deemed  an  acceffary,  and 
be  tranfported  for  fourteen  years.  3  tV.  c.  g.y.  4.  5  Ann. 
c.  31./.  5.  AfGeo.  c.  II.  And  buying  the  goods  at  an 
undervalue,  is  a  prefumptive  evidence,  that  he  knew  they 
were  ftolen.   I  //.  Z^.  619. 

{13)  It  feems  agreed,  that  the  law  hath  fuch  a  regard  to 
that  duty,  love,  and  tendernefs,  which  a  wife  owes  to  her 
hufband,  as  not  to  make  her  an  acceffary  to  felony  by  any 
receipt  given  to  her  hufband;  yet  if  (he  be  anyway  guilty 
of  procuring  her  hufband  to  commit  it,  it  feems  to  make 
her  an  acceflary  before  the  faft,  in  the  fame  manner  as'  if 
llie  had  been  fole.  Alfo  it  feems  agreed,  that  no  o:her  re- 
lation befides  that  of  a  wife  to  her  hufband,  will  exempt 
the  receiver  of  a  felon  from  being  an  acceffary  to  the  fe- 
lony i  from  whence  it  follows,  that  if  a  mafter  receive  a 
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fervant,  or  a  fervant  a  snafterj  or  a  brother  a  broiher,  or 
even  a  hufband  a  wife,  they  are  acceflaries  in  the  jams 
manner  as  if  they  had  been  mere  Grangers  to  one  another, 
2  Haiv.  320. 

(14)  But  if  the  wife  atone,  the  huiT^and  being  ignorant 
of  it,  do  receive  any  other  perfoii  being  a  felon  ;  she  wife 
is  acceffary,  and  not  the  hufbasid.      i  H.  H.  hii* 

(15)  But  if  the  hufband  and  wife  both  receive  a  felora. 
knowingly,  it  ftiall  be  adjudged  only  the  adt  of  the  huf- 
band, and  the  wife  fhall  be  acquitted*     i  H,  H.  621. 

W,  How  they  are  to  hi  proceeded  againft* 

1.  By  3  Ed.  I.  c.  15.     Tbofe  who  are  accujed  of  the  re-   -Acceffsjles  !i»# 
ce'ipt  of  felons^  or  of  com/namiment^  or  force,  or   of  atd  in  fe-  ^^^  bailable. 
enly  done^  jhctll  be  bailahk.^  but  this  feemetb  to  be  only  where 

it  ftands  indifferent  whether  the  party  be  guihy  or  inno- 
cent :  for  if  there  arc  ftrong  prefumptions  ot  guilt,  it  feem- 
eth  that  he  is  not  bailable.      2  Haw.  IC2. 

2.  Where  a  perfon  is  fclonioufly  ftncken  or  poifoned  in  iRwhatcoinry 
one  county,  and  dies  thereof  in  another  county,  the  accef-  ^^  ^^  "^'^'^* 
fary  may  be  indicted  in  the  county  where  the  death   fhall 

happen.     2^3  Ed.  6.  c.  ii^.  f.  2,  3. 

Alfo,  where  a  murder  or  felony  fhall  be  committed  in 
one  county,  and  the  perfon  fliall  be  aecefiary  in  another 
county,  the  aecefiary  may  be  indicted  in  the  county  where 
he  was  aecefiary:  And  the  judges  of  affife,  or  two  of  them, 
of  the  county  where  the  offence  of  the  aecefiary  fhall  be 
committed,  on  fuit  to  them  made,  {b.all  vvrite  to  the  keeper 
of  the  records  where  the  principal  ftial!  be  convicted,  to 
certify  them  whether  fuch  principal  be  attainted,  convitSt- 
ed,  or  otherwlie  difchargcJ  j  which  he  fhall  certify  under 
his  feal.     2  csf  3  Ed.  6.  c.  24./  a. 

3.  The  aecefiary  m,ay  be   indicted  in  the  fame  indiifl-  AcccfTaxy  and 
ment  with  the  principal,  ■av^'S  that  is  the   beft   and  rnoft  P/'""^.'?^'.';" '''* 
ufual  way  J  but  he  may  be  indidted  in  another  indidment,  •'"*'^'"  "- '""^"^ 
but  then  fuch  ii^idiilment  mull  contain  the  certainty  and 

kind  of  the  principal  felony,      i  //.  H.  623. 

4.  It  feemetb  that  the  accefTary  may  be  put  to  anfwer  be-  Principal  ta  bs 
fore  the  principal  hath  appeared;  but  his  pleacannot  be  tried    '  *  ''^'"  * 
before  fuch  appearance,  unlefs  he  defires  it  himfclf ;  but  if 

he  will  put  himfelf  upon  his  trial,  before  the  principal  be 
tried,  he  mayj  and  his  acquittal  or  convidlion,  upon  fuch 
trial,  is  good,     %  Haw.  322.      i  H.  H.  623. 

But  it  feemetb  neccfiary  in  fuch  cafe  to  refpite  judgment, 
till  the  principal  be  convidfed  ;  for  if  the  principal  be  after 
acquitted,  that  conviction  of  the  aecefiary  is  annulled,  and 
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no  judgment  ought  to  be  given  againft  him  :  But  if  he  be 
acquitted  of  the  accefiary,  that  acquittal  is  good,  and  he 
fhall  be  difcharged.      i  H.  H.  623,  624. 
B;-th  tried  by  5*  ^^  fecms  to  be  fettled  at  this  day,  that  if  the  principal 

•ne  inqueil.  and  accefiary  appear  together,  and  the  principal  plead  the  ge- 
neral ifllie,  the  accellary  ihall  be  put  to  plead  alfo  ;  and  that 
if  he  likewife  plead  the  general  ifilie,  both  may' be  tried  by 
one  inqueft;  but  that  the  principal  miift  be  firft  convicted, 
and  that  the  jury  fhall  be  charged,  that  if  they  find  the  prin- 
cipal not  guilty  they  fliall  find  the  accefTary.  not  guilty.  Buf 
ir  feems  agreed,  thai  i{"  the  principal  plead  a  plea  in  bar,  or 
abatement,  or  a  former  acquittal,  the  accefiary  fnal!  not  be 
forced  to  anfvver,  till  that  plea  be  determined:  for  ir  it  be 
found  for  the  principal,  the  accefiary  is  difcharged;  ifagainil 
the  principal,  yet  he  faall  after  plead'  over  to  the  felony,' 
and  may  be  acquitted.  iHaw.  323.  i  H.  H.  624. 
AccefTrv  mav  ^'  Anciently  the  accefiiiry  could  not  be  tried,  unlcfs  the 

be  tried,'  tho'      principal  were  attainted  (3  Ed.  i.e.  14.)  but  by  the  i  Ann. 
the  principal  be  y?^/.    2.   c.    Q.  f.    I.    if  the  principal  be  convi£led,  or  pe- 

nut  attainted.  ..      -i         u  "11  -l         ^  c   ^l       •  «.l 

remptorily  challenge   above  twenty   or  the  jury,  the  ac- 
cefiary may  be  tried  and  punifhed  as  if  the  principal  had 
been  attaitited;  and  this,    altho'  the  principal  be  admitted 
-to  his  clergy,  pardoned,  or  othervi'irc  delivered  before  at- 
tainder. 
Receiver  of  fto-       '] •  But  in  the  c<ife  of  flolen  goods,  if  the  principal  can- 
leu  goodsmay      not  be  taken,  the  buyer  or  receiver  mav  be  profecuted  as 
e  tii;'     ctore     ^^^  ^  mifdemeanor,  to  be   punifhed  by  fine  and  imorifon- 

the  pn;icipal.  '  '  -n  '      n     t 

ment,  or  O'her  fuch  corporal  punifiimenc  as  the  court  (hall 
think  fit,  altho'  the  principal  be  not  convicted;  which 
lliall  exempt  the  offender  from  being  puniflied  as  accefiary, 
if  the  principal  be  afterwards  taken  and  convidted.  i  Ann. 
Jlat.  2.  c.  g.y.  2.  5  Ann.  c.  31.  /  6-  And  by  the  29 
Geo.  2.  c.  30.  the  buyer  or  receiver  of  ftolen  lead,  iron, 
copper,  brafs,  bell-metal,  or  folder,  may  be  convicted,  al- 
tho' the  principal  hath  not  been  convided  ;  and  Ihall  be 
trar.fported  for  fourteen  years. 

And  by  the  10  G.  3.  e.  48.  Every  perfon  who  {hall 
buy  or  receive  any  flolen  iewel  or  jewels,  or  any  ftolen 
gold  or  filver  plate,  watch  or  watches,  knowing  the  fame 
to  have  been  itolen,  fhali,  in  all  cafes  where  fuch  jewel 
cr  jev^els,  or  gold  or  filver  plate  (hall  have  been  felo- 
nioufly  flolcn,  accompanied  v/ith  a  burglary  actuaily  com- 
mitted \n  flealing  the  fame,  or  fhall  have  been  feloniouiiy 
taken  by  a  robbery  on  the  highway, —  be  triable  as  well 
before  conviction  of  the  principal  felon  whether  he  be  in 
or  out  of  cuftody,  as  a.^ter  his  coaviclion:  ar,d  if  fuch 
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perfon  Co  buying  or  receiving  fhall  be  convicted  thereof, 
he  fhall  be  guilty  of  felony,  and  tranfported  for  14  years. 

8.  It  feemeth  not  reafonable,  Mr.  Haivkins  fays,  vi'here  C'"^*?  w^iere  a 

^         .        ,  ,  tr-  ,  ^  .       .       peifjn  19  charged 

a  perfon   is  charged  as  accellary  to  more  than  one  princi-  35  accefTary  to 
pal,  to  try  him   on  the  conviction  of  one,  before  all   of  more  than  one* 
them  have  appeared  ;  becaufe  hereby  he  may  be  fubjedl  to 
the   hardihip  and  hazard  of  two  trials -for  his  life  foi  the 
fame  offence,  which  is  contrary  to  the  general  courfe  of 
the  law.     2  Haiv.  323. 

But  if  a  man  be  ind:(5lcd  as  acceffary  to  two  or  more, 
and  the  jury  find  him  acceflary  to  one,  it  is  a  good  ver- 
di£l,  and  judgment  may  pafs  upon  him.      Foji.  361. 

And  therefore  the  court  in  their  difcretion  (Sir  Michael 
Fojier  fays)  may  arraign  him  as  acceffary  to  fuch  of  the 
principals  who  are  convicled  ;  and  if  he  be  found  guilty  as 
acceffary  to  them  or  any  of  them,  judgment  fhall  pafs  upon 
him:'  But  on  the  oihcr  hand,  if  he  be  acquitted,  that 
acquittal  will  not  difcharge  him  as  acceffary  to  the  others, 
and  when  they  come  in  and  are  convidled  and  attainted, 
or  if  judgment  of  outlav/ry  paffeth  againft  them,  he  may 
be  arraigned  de  novo  as  acceffary  likewife  to  them,  Altho' 
it  is  the  fafer  courfe  (according  to  lord  Hale)  to  refpite  the 
arraignment  of  the  acceffary,  till  all  appear  or  are  out- 
lawed.     FoJi.  361. 

g.  If  the  principal  be  erroneoufly  attaint,  yet  the  ac-  Cafe  where  the 
ceflary  fliall  be  put  to  anfvver,  and  fhall  not  take  advantage  |'on"oufly'at-" 
of  the  error  in  that  attainder;  but  the  principal  reverfuig  tainted. 
the   attainder,    reverfeth   the   attainder   of  the   acceffary. 
I  H.  H.  625. 

But  upon  this,  '^xx  Michael  F oft cr  diftinguifheth  as  fol- 
lows: If  the  principal  and  acceffary  are  joined  in  one  in- 
dictment and  tried  together,  which  feems  to  be  the  mofl 
eligible  courfe  where  both  are  amefnable  to  the  court  j 
there  is  no  room  to  doubt,  whether  the  accellary  may  not 
enter  into  the  full  defence  of  the  principal,  and  avail  him- 
felf  of  every  matter  of  fadl,  and  every  point  of  law  tending 
to  hh  acquittal.  For  the  acceffary  is  in  this  cafe  to  be 
confidered  as  a  partner  in  the  fuir,  and  this  fort  of  de- 
fence neccffarily  and  directly  tendeth  to  his  ov/n  acquittal. 
Fojh  265. 

But  when  the  acceffary  is  brought  to  his  trial,  after  the 
conviction  of  the  principal  ;  it  is  not  neceflary  to  enter 
into  a  detail  of  the  evidence  on  which  the  conviCtion  was 
founded.  Nor  doth  the  indiCtment  aver  that  the  principal 
was  in  fadt  guilty.  It  is  fufficient  if  it  reciicth,  with  pro- 
per certainty,  the  record  of  the  conviction.  This  is  evi- 
dence againft  the  acceffary,   fuiticicnt  to  put  him  upon  his 
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rfefence.  For  it  is  founded  on  a  legal  prefumption,  ihzt 
every  thing  in  the  former  proceeding  was  rightly  and  pro- 
perly tranfa^ted.  But  a  prefumption  of  this  kind  muft, 
as  it  feemethj  give  way  to  facfts  manifeftly  and  clearly- 
proved.  As  againft  the  acceflary,  the  conviction  of  the 
principal  will  not  be  conciufwe  i  it  is  as  to  him  res  inter 
alios  a£ia.     Id. 

And  therefore  if  it  fhall  come  out  m  evidence  upon 
the  trial  of  the  acceflary,  as  it  fometimes  hath  and  fre- 
quently may,  that  the  offence  of  which  the  principal  was 
coavi6ted  did  not  amount  to  felony  in  him,  or  not  to  that 
fpecies  of  felony  with  which  he  was  charged  ;  the  accef- 
fary  may  avail  himfelf  of  this,  and  ought  to  be  acquitted. 

^'J^-  365.   .         ^ 

And  as  ii\  posnt  of  law^  fo  alfo  in  point  of  fa^^  If  it 

fhall  manifeftly  appear  in  the  courfe  of  the  acceffary's  trial, 
that  the  principal  was  innocent ;  common  juftice  feemeth 
to  require  that  the  acceflary  (hould  be  acquitted.  As  fup- 
pofe  a  man  is  convicted  upon  circumftantial  evidence, 
ilrong  as  that  fort  of  evidence  can  be,  of  murder.  Ano- 
ther is  afterwards  indicted  as  acceflary  to  this  murder  ;  and 
it  Cometh  out  upon  the  trial  by  inconteftable  evidence,  that 
the  perfon  who  was  fuppofed  to  be  murdered  is  ftill  living; 
in  this  cafe  certainly  ihe  perfon  indiftcd  as  acceflary  fhall 
\)&  acquitted.  Or  fuppofe  the  perfon  to  have  been  in  fa6t 
murdered,  and  that  it  fhould  come  out  in  evidence  to 
the  fatisfa<flion  of  the  court  and  jury,  (hat  the  witneflTes 
agafnft  the  principal  were  miftaken  in  his  perfon  (z  cafe  of 
this  kind  Sir  Michael  Fojler  fays  he  has  known),  that  the 
perfon  convi£led  as  principal  was  not  nor  could  poiUbry 
have  been  prefent  at  the  murder.  Id.  367)  368.- 
A-r-f^        «  IQ'  ^^  ^^^  perfon  be  indicted  as  principal,  and  another 

(^uiticd  m^y  h^  as  accefuiry,  and  both  be  acquitted;  yet  the  perfon  indi£ted 
Hndicted  acprin-  ^s  accefl'ary  may  be  indidted  a?  principal,  and  the  former 
"^'^■^ '  acquittal  as  acctrfl'iiry  is  no  bar.      I  H.  H.  625. 

•^'B&ther  the  II'  ^^^  'f  ^  perfon  be  indicted  as  principal  and  acquitted  ; 

pmni^ipai  ac-  jovd  HaU  fays,  he  fhall  not  be  indicted  as  acctfiary  before: 
^''d'i6w'^7ai.^  And  if  he  be,  he  may  plead  his  former  acquiital  in  bar, 
ccSirj  before,     for  it  is  in  fubftance  the  fame  offence,      i  H.  H.  626. 

But  Sir  Michael  Fo/ier  obferves  upon  this,  that  in  the 
eye  of  the  law,  the  offences  of  principal  and  acceffary  do 
fpeciftcally  differ  ;  and  if  a  perfon  indicted  as  principal, 
cannot  be  convicted  upon  evidence  tending  barely  to  prove 
him  to  have  been  acceflary  before  the  fa6t,  which  muft 
needs  be  admitted,  it  doth  not  appear  how  an  acquitta! 
upon  one  indictment  can  be  a  bar  to  a  fecond  for  an  of- 
fence fpecifically  different  from  it.     FoJI.  362. 

■  12.  So 


12.  So  if  a  man  be  indicted  as  principal,  and  acquitted  ;  Pnncipni  ac- 
he may  be  indifled  as  acceflary  after,  for  they  are  offences  ^"alaed'^s'^ac'! 
of  feveral  natures,      i  H.  H.  626.  cedary  after. 

13.  And  fo  it  is  if  he  be   indicted  as  acceflary  before,  Acceflary  before 
and  acquitted;  yet  for  the  fame  rcafon  he  may  be  indicted  b'^^ndlrted'^s^ 
as  acceflary  after.     1  H.  H.  bib.  acceiiaiy  atur, 

Indidment  of  an  acceflary  before  the  fafb,  taken 
from  Coke's  report  of  Lord  Sanchar^  cafe,  9  Co, 
1 16.  which,  as  the  profecution  was  by  the  king's 
fpecial  connmand,  was  probably  drawn  bv  good 
advice;  and  on  which  Robert  Creighton  efquire, 
(Lord  Sanchar  of  Scotland)  was  convicted  and 
hanged  3  viz, 

Middlefex.  T^  H  E  jurors  do  prcfcnt  for  the  lord  the  king 
X      icpon  their  oath^  That  whereas  Robert  Car- 
liel  late  o/" London,  yeoman^  and  James  Irweng  late  o/"  Lon- 
don aforefaid.,  yeoman^  not   having  God  before  their  eyes.,   but 
feduced  by  the  injiigation  of  the  devil,  the  eleventh  day  of  May 
in  the  year  of  the  reign  of  our  lord  James  hy  the  grace  of  God  of 
England,  France,  (jw^lreland,  king^  defender  of  the  fitth,  and 
fo  forth.,  the  tenth  .^  and  c/"  Scotland  the  forty -ffth^  at  London, 
that  is  to  fay,  in  the  parijh  of  St.  Dunflian  in  the  JVe/l,   and 
in  the  ward  of  Farringdon   without  London  aforefaid^  &c. 
with  force  and  arms.,  &c.  felonioufy  a?id  of  their  aforethought 
malice,  in  and  upon  one  John  Turner  then  and  there  in  the 
peace  of  God  and  of  the  faid  lord  the  king  being,  made  an  af- 
fault  and  affray,  and  the  aforefaid  Kohevt  Carliel  a  certain  gun 
[tormentum]  called  a  piflol,  of  the  value  of  5  s,  then  andtnere 
charged  with  gunpoxvder   and  a  leaden  bullet,  which  gun  the 
faid  Robert  Carliel  in  his  right  hand  then  and  there  had  and 
held    in  atid  upon  the  aforefaid  John  Turner  then  and  there 
felonioufy,  voluntarily,  and  of  his  inalice  forethought,  did  Jhoot 
off  and  difcharge  ;   and  the  aforefaid  Robert  Carliel,  with  the 
leaden  bullet  aforefaid  from  the  gun  aforejaid  then  and  there 
fhot  and  difcharged,  the  aforefaid  John  Turner,   in  and  upon 
the  left  part  of  the  breafi  of  hi?n  the  Jaid  John  Turner,  near 
the  left  pap  of  him  the  faid  John  Turner,  then  and  there  fe^ 
lonioufy  Jiruck,  giving  to  the  faid  John  Turner  then  and  there 
with  the  leaden   bullet  aforefaid  out  of  the  gun  aforefaid  then 
and  there  fnot  off  and  difcharged,  in  and  upon  the  left  part  of 
the  breafi  of  him  the  faid  John  Turner,  one  mortal  tvound  of 
the  breadth  of  half  an  inch,  and  depth  of  five  inches,  of  ivhich 
mortal  wound  the  aforefaid  John  Turner  at  London  aforefaid^ 
in  the  parijh  and  ward  aforefaid.,    injlantly  died:    Jlnd  that 
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James  Irweng  felonioujly^  and  of  hh  forethought  malice^  then 
iind  there  woi  prefent.^  aiding^  ajjifiing^  abetting^  coinforting 
Odd  mainimtung  the  aforcfaid  Robert  Cailiel  to  the  felony  and 
murder  afo'ejoid  in  form  aforefa'id  to  he  done  and  cominiited', 
and  fo  the  ajorcfaid  Koherx.  i^^rWtX  afjd  James  Irweng  the 
if  ore/hid  John  T'urncr  ^f  London  aforefa'id^  in  the  pari fn  and 
ward  aforrfaid^  in  manner  and  form  aforejaid,  felonioujiy,  vo- 
luntarily, and  of  their  forethought  malice,  killed  and  murder ed^ 
again  ft  the  peace  of  the  lord  the  now  king  his  croivn  and  dig^ 
nity  ;  And  that  one  Robert  Creighton,  late  of  the  parifh  of 
St.  Margaret  in  Wejiminjier ,  in  the  county  of  Middlefex, 
efquire,  nv-t  having  God  before  his  eyes,  but  being  feduced 
by  ihe  inRigation  of  the  devil,  before  the  felony  and  mur- 
der aforelVild  by  the  aforefaid  Robert  Carlicl  and  fames  Ir- 
weng in  manner  and  form  aforefaid  done  and  committed, 
that  is  to  fay,  the  tenth  day  of  May  in  the  year  of  the 
reign  of  our  lord  James  by  the  grace  of  God  of  England^ 
France,  and  Ireland,  king,  defender  of  the  faith,  and  fo 
forth,  the  tenth,  and  of  Scotland  the  forty-fifth,  the  afore- 
faid Robert  Carliel,  at  the  arorefaid  parifll  of  St.  Margaret 
in  IVeJhninJler  aforefaid,  in  the  county  oi  Middlefex  aforefaid, 
to  the  felony  and  murder  aforefaid,  in  manner  and  form 
aforefaid  to  be  done  and  committed,  maiicioufly,  feloni- 
oufly,  voluntaril','  and  of  his  forethought  malice,  did  incite, 
move,  abet,  counfel  and  procure,  againft  the  peace  of  the 
faid  lord  the  king  that  now  is,  his  crown  and  dignity. 

l(  after  the  fadl,  then  the  form  may  be  thusj 

Jnd  that  A.  O.  late  of —  in  the  county  of 

yeoman,  zvell  knowing  the  faid  (offender)  to  have  done  and 
committed  the  faid  fetony  in  maymer  and  form  aforefaid,  after- 
wards, to  ivit,  on  ihe day  of  ■'  in  the 

year  of  the  reign  of r—  at aforefaid  in  the  county 

aforejaid,  with  force  and  arms,  him  the  Jaid did  then 

and  there  felonioufly^  and  of  his  malice  forethought,  receive^ 
aid,  and  comfort  \  again/i  the  peace  of  the  faid  lord  the  king 
that  now  is,  his  crown  and  dignity. 

Adion  popular.     3ee  SufOjmatlOn* 
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TO  prevent  the  inconvenience  of  troubling  one  perfoti 
for  another,  it  is  enacted  by  I  //.  5.  c.  5.  that  in 
g'oery  original  writ  of  aJJions  perjonal,  appeals,  and  indiSimentSy 
in  which  the  exigent  fnall  be  awarded.,  to  the  names  of  the  de- 
fendants additions  fl)ali  be  made,  of  their  ejiaie  or  degree  or 
mifiery,  and  of  the  tozuns,  or  hamlets,  or  places,  and  counties, 
vf  which  they  ivere,  or  be  :  and  if  by  procejs  upon  the  /aid 
original  zurits,  appeals,  or  indiilments,  in  which  the  faid 
additions  be  omitted,  any  outlawries  be  pronounced^  they  Jhall 
be  void;  and  before  the  oiitlaivries  pronounced,  the  faid  writs 
and  indiSJments  Jlmll  be  abated  Ij  the  exception  of  the  party. 

In  which  the  exigent  fl^all  be  awarded^  The  exigent  is  a 
writ  whereby  the  fherifF  is  corruTianded  to  proclaim  the 
party  in  the  county  court,  in  order  to  his  being  outlawed. 
And  by  thefe  words  the  adl  extendeth  only  to  cafes  where 
procefs  of  outlawry  may  be  awarded  ;  and  therefore  it  ex- 
tendeth not  to  an  indictment  far  encroaching  on  a  high- 
way, becaufe  in  that  cafe  procefs  of  outlawry  lieih  not, 
but  a  diftrefs.      Croke  Eliz.  148- 

To  the  nimes  of  the  defendants'\  Regularly  by  the  common 
law,  every  natural  man,  having  no  ni<me  of  dignity,  ought 
to  be  named  in  all  originals  and  other  fuits  by  his  chriftian 
name,  and  firnamc,  and  that,  before  this  a£t,  fufficcd;  but 
if  he  had  a  name  of  inferior  dignity  (as  knight  or  banneret) 
he  ought  to  be  nagaed  by  his  chriftian  name  an<d  firname, 
•and  by  the  addition  of  his  name  of  dignity.      1  Inft.  665. 

If  there  be  a  i;orporation  of  one  fole  perfon,  that  hath 
a  fee  fmiple,  and  may  have  a  writ  of  right,  he  may  be 
named  by  the  common  law  by  his  chriOian  name  without 
any  firname,  as  "John  bifhop  of  P .      2  hiji.  666. 

If  it  be  a  corporation  aggregate  of  many  able  perfons, 
•as  mayor  and  commondlty,  dean  and  chapter;  the  mayor 
or  dean  need  not  be  named  by  his  chriftian  name,  becaufe 
that  fuch  a  corporation  ftandeth  in  lieu  both  of  the  chrif- 
tian n:ime  and  firname.      2  hiJl.  666. 

A  duke,  marquis,  earl,  vifcount,  or  baron  might  by  the 
common  law  be  named  by  his  chriftian  name,  and  by  the 
■name  of  his  dignity;  as  John  duke  of  M.     2  Inf.  666. 

Additions  Jlmll be  made"]  The  addition  as  vi*ell  of  the  eftate, 
degree,  or  miftery,  as  the  town,  hamlet,  or  place,  ought  by 
force  of  this  a6u  to  be  allcdged,  in  the  firil.name  ;  for  an 
addition  after  the  alias  diiius  is  ill  :  As  for  inftance,  where 
the  indiftment  was  againft  ti"".  R.  otherwife  called  /F".  R. 
of  H.  for  without  the  alias  diflus  there  is  no  addition  of 
the  vill  i   and  if  the  party  is  not  fufEcicntly  named  in  the 
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fiirft  part,  ihe  alias  cannot  aid  or  help  it.     2  /«/?.  669. 
3  Salk.  20. 

Where  there  are  feveral  defendants  of  different  names, 
and  the  fame  addition,  it  is  fafeft  to  repeat  the  addition 
after  each  of  their  names,  applying  it  particularly  to  every 
one  of  them.     2  Haw.  187. 

Where  a  father  hath  the  fame  name  and  the  fame  addi- 
tion with  a  defendant  being  his  fon,  the  adiion  is  abateable 
unlcfs  it  add  the  addition  of  the  younger  to  the  other  addi- 
tions;  but  where  the  father  is  the  defendant,  it  is  faid  that 
there  is  no  need  of  the  addition  of  the  elder.     2  Haw.  187. 

Of  their  cfiate  or  degree']  Efquire  is  a  good  addition. 
And  the  eldeft  fons  of  peers,  in  the  life  time  of  their  fa- 
thers, tho'  frequently  titular  lords,  yet  are  only  efquires. 
So  alfo  the  younger  fons  of  peers,  and  their  eldeft  fons,  in 
perpetual  fucceflion.  Alfo  the  eldeft  fons  of  knights,  and 
their  eldeft  fons.  There  are  alfo  efquires  by  virtue  of  their 
office,  as  juftices  of  the  peace,  and  others  who  bear  any 
office  of  truft  under  the  crown.      1  Blackjl.  405. 

And  it  fcems  clear,  that  no  one  can  be  well  defcribed 
by  the  addition  of  a  temporal  dignity  of  any  other  nation 
hefides  our  own  ;  becaufe  no  fuch  dignity  can  give  a  man 
an  higher  title  here,  than  that  of  an  efquire.   7.Haiv.  187. 

Clerk  is  a  good  addition  of  a  clergyman  ;  and  he  tliac 
hath  taken  any  degree  in  either  of  the  univerfities,  may  be 
named  by  that  degree.     2  Inji.  668.    I  Black/i.  405. 

Gentleman  and  gentlewoman  are  good  additions.  And  as 
for  gentlemen,  fays  Sir  Thomas  Smith,  they  be  made  good 
cheap  in  this  kingdom;  for  whofoever  ftudieth  the  laws 
r>f  the  realm,  who  ftudieth  in  the  univerfities,  who  pro- 
fefleth  liberal  fciences,  and  (to  be  ftiort)  who  can  live  idly, 
and  without  manual  labour,  and  will  bear  the  port,  charge, 
;ind  countenance  of  a  gentleman,  he  ftiall  be  called  Mr. 
fuch  a  one,  and  ftiall  be  taken  for  a  gentleman,  i  BlackJ}, 
406. 

Yeoman  is  a  good  addition;  under  wjiich  denomination 
are  comprehended  thole  who  have  freehold  land  of  40  s 
a  year,  and  thereby  heretofore  could  fcrve  upon  juries, 
and  can  yet  vote  tor  knights  of  the  fliire,and  do  any  other 
a6t  where  the  law  requires  one  that  is  a  good  and  lawful 
man.     Id. 

Widow ^  OT  fmglewoman.,  or,  (as  foine  fay)  zvife  of  fuch 
a  one,  are  all  of  them  good  additions  of  the  eftate  or  de^ 
gree  of  a  woman  ;  but  no  fuch  like  addition  is  good,  fyr 
the  eftate  and  degree  of  a  man.  Alfo  fpinjier  is  a  good 
addition  yf  a  womaij.     2  Haw   j88. 

Or 
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Or  fKjJery]  This  Includeth  all  lawful  arts,  trades  and 
occupations,  as  taylor,  merchant,  mercer,  parifh  clerk, 
fchooJmafter,  hufbandman,  labourer,  and  the  like,  2. 
Naw-   188. 

But  fervant,  groom,  or  farmer,  are  not  additions  within 
this  aft,  becaufe  they  are  not  of  any  miftery.  And  cham- 
berer,  butler,  pantler,  or  the  like,  are  additions  of  ofHces, 
and  not  of  any  miftery  or  occupation.  2  //?/?•  668. 

Neither  doth  this  a(5l  extend  to  unlawful  practices,  as 
extortioner,  maintainer,  thief,  vagabond,  heretick,  and 
fuch  like.     2  Haw.  188. 

If  a  man  hath  divers  arts,  trades  or  occupation?,  he  maj 
be  named  by  any  of  them  j  but  if  a  gentleman  by  birth  be 
a  tradefman,  he  fhall  not  be  named  by  his  trade,  but  by 
the  degree  of  gentleman,  becaufe  it  is  worthier  than  the 
addition  of  any  miftery.  And  in  general  a  man  fhall  be 
named  by  his  worthieft  title  of  addition.   1  /«/?.  668,  669. 

Jnd  of  the  towns  or  hamlets']  If  there  be  two  towns  in  a 
county  of  the  fame  principal  name,  with  different  additions 
todiftinguifli  them  from  one  another,  as  Great  Dale  and 
Little  Dale^  or  Upper  Dale  and  Loiver  Dale,  and  the  <ickn- 
<iant  named  only  of  the  principal  town  without  any  addi- 
tion, as  of  Dale  only,  the  defendant  may  plead  that  there 
are  two  Dales  in  the  fame  county,  and  none  without  an 
addition.  But  if  there  be  two  towns  of  the  fame  name 
in  a  county,  without  any  addition  to  diftinguifli  them,  it 
may  be  fufficient  in  fuch  cafe  to  name  the  defendant  ge- 
nerally of  cither  of  fuch  towns,  without  adding  any  thing 
to  diftinguifh  it  from  the  other.     2  Haw.  189. 

If  the  defendant  live  in  a  hamlet  of  a  town,  it  is  faid 
to  be  in  the  eledion  of  the  party  to  name  him  either  o( 
the  hamlet  or  of  the  town.     2  Haw.  189. 

But  the  addition  of  a  parifti,  if  there  be  two  or  more 
towns  in  it,  is  not  good  ;  but  if  there  be  but  one  town, 
the  addition  of  parilh  is  good.      2  Inji.  669. 

"The  addition  of  the  place  of  habitation  of  a  wife,  is 
fufliciently  fliewn,  by  fticwing  that  of  the  huft)2nd  ;  be-r 
caufc  it  fhall  be  intended  that  the  wife  lives  where  the 
hufband  does.      2  Haw.  190. 

Or  plates]  If  the  defendant  lives  In  a  place  known  by  a 
fpecial  name,  and  lying  out  of  any  town  or  hamlet,  he 
may  be  well  named  of  I'uch  place;  but  if  he  live  in  any 
place  known  within  a  town  or  hamlet,  it  is  faid  to  be  fafcft 
to  name  him  of  the  town  or  hamlet.  2  Haiu.  189,  190. 
Of  which  they  were  or  L' \  The  addition  of  the  eftatc, 
degree,  or  miftery,  ought  to  be  us  the  defend;int  was  of  at 
the  day  of  the  indictment  brgutiht,  i*nd  not  iaie  of  fuch  a 
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degree  or  miflerv ;  but  it  is  a  good  addition  to  name  the 
defendant  /aie  of  fuch  a  town  or  place,  becaufe  men  do 
often  real ove  their  habitation.     2  /«//.  670. 

So  in  the  cafe  of  lord  Bahnerino^  after  the  rebellion  in 
the  year  1745,  the  indiilment  charged,  that  Arthur  lord 
Bal merino  /ate  of  the  city  of  CarliJIe  in  the  county  of  Cumber- 
land d'\d  (o  and  fo,  lord  Balmerino  objeclsd,  that  this  was 
no  title  belonging  to  him ;  upon  which  the  lord  high 
flevvard  informed  him,  that  thefe  words  were  not  made 
part  of  his  title,  but  only  an  addition  of  place,  which  the 
Jaw  for  good  reafons  requires  to  be  inferted  by  way  of 
defcription  of  defendants  in  all  indi6lments,  and  it  is  moft 
commonly  talceii  from  that  place  where  the  crime  is  by 
fuch  indiflment  charged  to  have  been  committed.  Lord 
Bamierino^s  "frlal,  p.  12.    State  Trials,  vol.  9. 

Shall  be  void]  This  being  a  judgment  in  law,  is  inter- 
preted to  be  made  void  by  a  writ  of  error,  or  by  the  piea 
of  the  party  coming  in  upon  a  capias  utlagatum  ;  for  tho' 
the  flatute  faith  they  fhall  be  void,  yet  they  are  but  voidable 
by  a  writ  of  errpr  or  plea.     2  Inji.  6'/Q. 

By  the  exception  of  the  party]  But  if  the  defendant  ap- 
peareth  upon  procefs,  and  plead,  taking  no  advantage  there- 
of by  exception,  he  hath  loft  the  benefit  hereof:  but  it 
feemeth  that  the  bare  appearance  of  the  party,  without  plea, 
doth  not  falve  the  want  of  a  good  addition.    2  Haiu.  190. 

Adultery.     See  ICtUtHief^* 


J.  What  is  en  affray. 

II.  Hozv  far  it  may  be  fuppreffed  hy  a  "private 'per/on, 

in.  How  far  hy  a  covflablc. 

IV.  H01V  far  by  a  juftice  of  the  -peace. 

v.  Pumfbment  of  an  cffray. 

I.  What  is  an  affray, 

I      /\  N  a  fray  is  a  public, offence  to  the  terror  of  the  hire's 
f\^  fuh]eas  ;  fo  called  (according  to  lord  Coke)  becatfe 
it  affrighteth  and  niaketh  men  afraid.      3  Inft.  158. 

2  From  whence  it  feemeth  clearly  to  follow,  th^t 
there  may  be  an  affault,  v/hich  will  not  amount  to  sn  af- 
frays as  where  it  happens  in  a  private  place,  out  of  the 
bearing  or  feeing   of  any,  except  the  parties  concerned  ; 
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in  which  cafe  it  cannot  be  faid  to  be  to  the  terror  of  the 
people.      I  Haw.  134. 

3.  Alfo  it  is  faid,  that  no  quarrelfome  or  threatning 
words  whatfoever,  fhall  amount  to  an  affray;  and  that  no 
one  can  juftify  laying  his  hands  on  thofe  who  (hall  barely 
quarrel  with  angry  words,  without  coming  to  blows;  yet 
it  fecmeth,  that  the  conftable  may,  at  the  requeft  of  the 
party  threatened,  carry  the  perfon  who  threatens  to  beat 
him,  before  a  juftice  in  order  to  find    fureties.    1  Haiv^ 

135- 

4.  Alfo,  it  is  certain,  that  it  is   a  very  high  offence  to 

challenge  another,  either  by  word  or  letter,  to  fight  a  duel, 
or  to  be  the  meffenger  of  fuch  a  challenge ;  or  even  barely 
to  endeavour  to  provoke  another  to  fend. a  challenge,  or  to 
fight;  as  by  difperfing  letters  to  that  purpofe,  full  of  re- 
flections,  and  infinuatinga  defire  to  fight,  i  Haw.  135. 

5.  But  altho' no  bare  words,  in  the  judgment  of  law, 
carty  in  them  fo  much  terror  as  to  amount  to  an  affray, 
yet  it  feems  certain,  that  in  feme  cafes  there  may  bean 
affray,  where  there  is  no  actual  violence  ;  as  where  a  man 
arms  himfelf  with  dangerous  and  unufual  weapons,  in 
fuch  a  manner  as  will  naturally  caufe  a  terror  to  the  peo- 
ple; which  is  faid  to  have  been  always  an  offence  at  the 
common  law,  and  is  ftriiElly  prohibited  by  ftatute  :  For  by 
2  Ed.  3.  c.  3.   it  is  enadled,    that  710  man  of  what  condition 

Joever^  except  the  king's  fcrvants  in  bis  prefcnce^  and  his  mi- 
Jiifters  in  executing  their  office.,  and  fuch  as  he  in  their  cotnpany 
aJJijTing  them.,  and  alfo  upon  a  cry  ?nacle  for  ar?/is  to  keep  the 
peace,  fjall come  before  the  king's  jii/iices.,  or  other  of  the  king's 
min'ijlers  doing  their  office.,  with  force  and  arms,  nor  bring 
any  force  in  affray  of  peace^  nor  go  nor  ride  artnal.,  by  flight 
or  day.,  in  fairs  or  markets.,  or  in  the  prefence  of  the'  king^s 
ju/iiccsy  or  other  minijiers.,  or  eifiwhere ;  upon  pain  to  forfeit 
their  armour  to  the  king.,  and  their  bodies  to  prifon  at  the  king's 
pleafure.  And  the  king's  jufiices  in  their  prefence.,  fheriffs  and 
other  miniflxrs  in  their  bailizvicks,  lords  of  franchifes  and  their 
bailiffs  in  the  fane.,  and  mayors  and  bailiffs  of  cities  and  bo- 
roughs within  the  Jatne.,  and  borough-holders.,  conffables  and 
zvardens  of  the  peace  within  their  ivardsy  fhall  have  power  t$ 
execute  this  a5i.  And  the  judges  of  affize  may  piiniJJ)  fuch  offi- 
cers  as  have  not  done  their  duty  herein. 

Upon  a  cry  made  for  arms  to  keep  the  peace"}  It  is  holJcn 
upon  thefe  words  of  exception,  that  no  perfon  is  within 
the  intention  of  this  ftatute,  who  arms  himfelf  to  fupprefs 
dangerous  rioters,  rebels,  or  enemies,  and  endeavours  to 
fupprefs  or  refill:  fuch  dilturbers  of  the  peace  and  quiet  of 
the  realm,     i  Huiv.  136. 

Vol.  I.  C  /^, 
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In  affraj  of  peace]  En  effrayer  de  la  pees ;  Lord  Coke  has 
\t  pais^  of  the  country,  or  the  people;  and  fo,  he  obferves, 
that  the  writ  grounded  upon  this  ftatute  faith.  In  quorun- 
dam  (^/t' /)(?/'// /o  terrorem  ;  and  therefore  the  printed  book, 
in  affray  of  peace  ^  ought  to  be  amended.      3 /«/?.  158. 

And  It  is  holden  upon  thefe  words,  that  no  wearing  of 
arms  is  within  the  meaning  of  this  ftatute,  unlefs  it  be  ac- 
companied with  fuch  circumftances  as  are  apt  to  terrify  the 
people;  from  whence  it  feems  clearly  to  follow,  that  per- 
fons  of  quality  are  in  ho  danger  of  offending  againft  this 
ftatute,  by  wearing  common  weapons,  or  having  their 
ufual  number  of  attendants  with  them,  for  their  ornament 
or  defence,  in  fuch  places,  and  upon  fuch  occafions,  in 
which  it  is  the  common  fafliion  to  make  ufc  of  them, 
without  caufing  the  leaft  fufpicion  of  an  intention  to 
commit  any  adl  of  vijlence,  or  difturbance  of  the  peace. 
I  Haw.  136. 

Nor  to^go  nor  ride  armed]  It  is  holden,  that  a  man  can- 
not excufe  the  wearing  fuch  armour  in  publick,  by  alledg- 
ing  that  fuch  a  one  threatened  him,  and  that  he  wears  it 
for  the  fafety  of  his  perfon  from  his  afTault  j  but  it  hath 
been  refolved,  that  no  one  fliall  incur  the  penalty  of  the 
faid  ftatute  for  afl'embling  his  neighbours  and  friends  in 
his  own  houfe  againft  thofe  who  threaten  to  do  him  any 
violence  therein,  becaufe  a  man's  houfe  is  his  caftle. 
1  Hazu.  136. 

7heir bodies  io prifonl  The  ftatute  of  10  R.  2.  c.  \.  adds 
a  fine  likewife. 

JVardcns  of  the peace'\  It  is  holden  that  any  juftice  of 
the  peace,  or  other  perfon  who  is  impowered  to  execute 
this  ftatute,  may  proceed  thereon  ex  officio  ;  and  if  he  find 
any  perfon  in  arms,  contrary  to  the  form  of  the  ftatute, 
he  may  feize  the  arms,  and  commit  the  offender  to  pri- 
fon  J  and  that  he  ought  alfo  to  make  a  record  of  the  whole 
proceeding,  and  certify  the  fame  into  the  exchequer. 
1  Haw.    135. 

//.  How  far  it   may    he  fuppreffed   hy   a  private 
ferjon. 

1.  It  feems  agreed,  that  any  one  who  fees  others  fight- 
ing, may  lawfully  part  them,  and  alfo  ftay  them  till  the 
heat  be  over,  and  then  deliver  them  to  the  conftable  to 
be  carried  before  a  juftice,  to  find  fureties  for  the  peace. 
I  Haw.  136. 

2.  And  the  law  doth  encourage  him  hereunto;  for  if 
he  receive  any  harm  by  the  aii^rayers,  he  flaall  have  his  re- 
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medy  by  law  agalnft  them  ;  and  if  the  affrayers  receive 
hurt,  by  the  endeavouring  only  to  part  them,  the  ftanders 
by  may  juftify  the  fame.,  and  the  affrayers  have  no  remedy 
bylaw.     3/«/?.  158. 

3.  But  if  either  of  the  parties  be  flain,  or  wounded,  or 
fo  ftricken  that  he  falleth  down  for  dead  ;  in  that  cafe  the 
ftanders  by  ought  to  apprehend  the  party  fo  flaying, 
wounding,  or  ftriking,  or  to  endeavour  the  fame  by  hue 
and  cry  ;  or  elfe  for  his  efcape,  they  fhall  be  fined  and  im- 
prifoned.     3  InJI.  158. 

///.  How  far  by  a  confiahle, 

1.  It  feems  agreed,  that  a  conftable  is  not  only  im- 
powered,  as  all  private  perfons  are,  to  part  an  affray  which 
happens  in  his  prefence  ;  but  is  alfo  bound  at  his  peril  to 
ufe  his  beft  endeavours  to  this  purpofe;  and  not  only  to  da 
his  utmoft  himfelf,  but  alfo  to  demand  the  affiflance  of 
others,  which  if  they  refufe  to  give  him,  they  are  pu- 
nilhable  with  fine  and  imprifonment.      i  Haw,  137. 

2.  And  it  is  faid,  that  if  a  conftable  fee  perfons  either 
actually  engaged  in  an  affray,  as  by  ftriking  or  offering  to 
ftrike,  or  drawing  their  weapons,  or  the  like;  or  upon 
the  very  point  of  entering  upon  an  affray,  as  where  one 
fliall  threaten  to  kill,  wound,  or  beat  another,  he  may 
either  carry  the  offender  before  a  juffice,  to  find  fureties  for 
the  peace,  or  he  may  imprifon  him  of  his  own  authority 
for  a  reafonable  time,  till  the  heat  ftiall  be  over,  and  alfo 
afterwards  detain  him  till  he  find  fuch  furety  by  obligation. 
But  it  feems,  that  he  has  no  power  to  imprifon  fuch  an  of- 
fender in  any  other  manner,  or  for  any  other  purpofe  ;  for 
he  cannot  juffify  the  committing  an  affrayer  to  gaol,  till  he 
fhall  be  puniftied  for  his  offence :  And  it  is  faid,  that  he 
ought  not  to  lay  hands  on  thofe,  v/ho  barely  contend  with 
hot  words,  without  any  threats  of  perfonal  hurt:  and 
that  all  which  he  can  do  in  fuch  cafe,  is  to  command 
them  under  pain  of  imprifonment  to  avoid  fighting. 
I  Haw.    I  37. 

3.  But  he  is  fo  far  intrufted  with  a  power  over  all  ac- 
tual affrays,  that  tho'  he  himfelf  is  a  fufferer  by  them,  and 
therefore  liable  to  be  objected  againft,  as  likely  to  be  partial 
in  his  own  caufe,  yet  he  may  fupprefs  them  ;  and  therefore, 
itanaffault  be  made  upon  "him,  he  may  not  only  defend 
himfelf,  but  alfo  imprifon  the  offender,  in  the  fame  man- 
ner as  if  he  were  no  vi^ay  a  party.      1  Haw.  137. 

4.  And  if  an  aftVay  be  in  an  houfe,  the  conftable  may 
break  open  the  doors  to  preferv*  the  [>eace ;  and  if  affrayers 
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fly  to  an  houfe,  and  he  follow  with  frefh  fuit,  he  may  break 
open  the  doors  to  take  them,      i  Haw.  137. 

5.  But  it  is  faid,  that  a  conftable  hath  no  power  to  ar- 
reft  a  man  for  an  affray  done  out  of  his  own  view,  with- 
out a  warrant  from  ajuftice,  unlefs  a  felony  were  done, 
or  likely  to  be  done  ;  for  it  is  the  proper  bufinefs  of  a  con- 
ftable to  preferve  the  peace,  and  not  to  punifli  the  breach 
of  it.      J  Haw.  i^j. 

» 

IF.  How  far  ly  a  jufiice  of  the  peace. 

There  't<?  no  doubt,  but  that  ajuftice  of  the  peace  may  and 
muft  do. ail  fuch  things  to  the  aforefaid  purpcfe,  which  a 
private  man  or  conftable  are  either  enabled  or  required  by 
the  law  to  do:  But  it  is  faid,  that  he  cannot  without  a 
warrant  authorize  the  arreft  of  any  perfon  for  an  affray 
out  of  his  own  view,  yet  it  feems  clear,  that  in  fuch  cafe 
he  may  make  his  v%'arrant  to  bring  the  offender  before  him, 
in  order  to  compel  hirn  to  iind  fureties  for  the  peace. 
J  Haw<r  137. 

V .  PuniJIoment  of  an  affray. 

All  affrays  in  general  are  punifnabie  by  fine  and  impri- 
fonment.      i  Haw.  138. 

And  they  are  inquirable  in  ihe  leet,  as  common  nufanccs. 
3.V.  158. 

Warrant  £o  apprehend  affrayers. 
Weflmorland  \  To  the  conftable  of — 


jry-H E  R  E  AS  A.   I.  cf yeoman,  hath  this  day 

^^     made  oath  before  me  j-  P.  efquire.,  one  of  his  majejly's 
jujlices  of  the  -peace  for  the  jalcl  county^    that  on  the  • 

aay  nt  • in  the  -~ — - — year  of  the  reign  of 

A.  O.  of •yeoman^  and   B.  O.  of yeoman^  at 

• •  in  the  faid  county.,  in    a   tumuUuous  manner  made  an 

affrcy.^  tvherein  the  perfon  of  the  faid  A.I,  was  leaten  and 
alnfed  by  them  the  faid  A,  O.  and  B.  O.  without  any  lawful 
cr  fi'lfcient  provocation  given  to  them.,  or  is  either  of  the m., 
hy  him  the  faid  A.I,  Thcfe  are  therefore  to  command  you 
forthiviih  to  apprehend  the fiid  A.  O.  and  B.  O.  and  bring 
thcin  before  nn\  or  fome  ether  cf  his  faid  majtjlys  jujlices  of 
the  peace  for  ihe  Jaid  county.^  to  anfiver  the  premifjes.,  and  to 
find  fur etiei  as  well  for  their  per jonal  appearance  at  the  next 
general  quarter  fficns  of  the  peace  to  be  holden  for  the  Jaid 
county^  then  and  there  to  anfvcr  to  an  indiJJmcni  to  be  pre- 
ferred 
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f erred  aga'inji  them  hy  the  Ja'id  A.  I.  for  the  f aid  offence^  as 
alfo  for  their  keepifig  the  peace  in  the  mean  time.,  towards  his 
faid  7najefly  and  all  his  liege  people,  and  efpecially  toivards  him 
the  faid  A.  I.   Hereof  fail  not,  as  yen  zvill  anjiuer  the  co??trary 

at  your  peril.    Given  under  my  hand  and  fa/  at •■  in  the 

fcid  county,  the day  of- in  the  year 

Indidment  for  an  affray. 

rr' H  E  jurors  for  our  lord  the  king,  upon  their  oath  prefentf 

■^     that  A.O.  of  in    the    county  of taylor, 

and  B.  O.   of————'  in  the  faid  county.,  hlackfnith,  with  force 

and  ar?ns,  on  the day  of  — • —  in  the year  of  the 

reign  of  our  fovereign  lord  George  the  third,  hy  the  grace  of 
God,  of  Great  Britain,  France,  andlrtVand,  king,  defender 

of  the  faith,  and  Jo  forth,  at aforejaid  in  the   county 

aforefiiid,  being  arrayed  and  unlawfully  afi^mbled  together  in  a 
wa7  like  manner,  did  make  an  affray,  to  the  terror  and  difiurh- 
ance  of  divers  of  the  fukje^is  of  our  faid  fovereign  lord  the  king 
then  and  there  being,  and  to  the  evil  example  of  all  other  the 
fiibji£is  of  our  faid jovereign  lord  the  king,  and  againjl  the  peace 
of  our  faid  lord  the  king,  his  crown  and  dignity. 


For  matters  relating  to  the  exdfe  on  beer  and  ale, 
fee  title  €,ltife. 

/.  Concerning  inns  and  alehoujes  in  general, 
IL  Sellinz  ale  'xilhoul:  licence, 
///.  Licenftng  alshoujes. 

IV.  Recognizance,  end  forfeiture  thereof. 

V.  "To  what  places  the  licence  fjall  extend, 

VI.  Hovj  long  the  licence  frjall  ccfitinne  in  force, 

VII.  Offences  in  brewing  of  ale. 

VIII.  Innkeepers  obliged  to  receive  guefls. 

IX.  Soldiers  quartered  in  alehoiijes. 

X.  Concerning  ale  veffelsy  and  the  meajure  of  ale, 

XI.  Enhancing  the  price  of  ale. 

XII.  innkeepers  fuffering  tlpling, 
XI I L   Perjons  guilty  of  tipling. 
XIV,  Concerning  drunkennejs, 
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XV.  "Detaining  goods  for  the  reckoning. 

XVI.  Goods  of  a  guefi  Jiolen  out  of  an  inn, 

XVII.  Gueflsfiealing  goods, 

L  Concerning  inns  and  alehoufes  in  general. 
piffertnce  be-      j,  T~>  VERY  inn  is  not  an  alehoufe,  nor  every  ale- 


'E 


aiclwufes"' ^"  -C>  houfe  an  inn  :  but  if  an  inn  ufes  common  felling 

of  ale,  it  is  then  alfo  an  alehoufe  ;  and  if  an  alehoufe  lodges 
and  entertains  travellers,  it  is  alfo  an  inn. 

Licence  to  eredl       2.  It  was  rcfolved  by   all  the  judges,  that  any  perfon 

*""'•  might  ere£t  an  inn  to  lodge  travellers,  without  any  licence 

or  allowance  for  fuch  eredion.  Dalt.  c.  56.  Blackerby^ 
170, 

Inn  indlftable.  3.  But  it  feems  to  be  agreed,  that  the  keeper  of  an  inn 
may  by  the  common  law  be  indided  and  fined,  as  being 
guilty  of  a  publick  nufance,  if  he  ufually  harbour  thieves, 
orperfonsof  fcandalous  reputation,  or  fuffer  frequent  dif- 
orders  in  his  houfe,  or  take  exorbitant  prices,  or  fet  up  a 
new  inn  in  a  place  where  there  is  no  manner  of  need  of 
one,  to  the  hindrance  of  other  ancient  and  well  governed 
inns,  or  keep  it  in  a  place  in  refpecl  of  its  fituation  wholly 
unfit  for  fuch  apurpofe,      i  Ha%v.  ii<^. 

Innkeeper  fell-        4.  And  if  an  inn  ufeth  the  trade  of  an  alehoufe,  as  al- 

ing  ale.  rnort  all  innkeepers  do,  it  (hall  be  within  the  flatutes  made 

about  alehoufes.     £)fl/f.  1  33. 

Innstobeh-  ^_  It  hath  been    alfo    agreed    by  law,  that    innkeepers 

ought  to  have  licence,  and  be  bound  by  recognizance 
for  keeping   good  order,    as  alehoufekeepers  are.     Dalt, 

24- 
Power  of  juftices  6-  By  the  commiffion  of  the  peace,  twojuftices  (\  ^. ) 
by  the  com-  may  inquire  of  innholders,  and  of  all  and  lingular  other 
perfons,  who  fhall  offend  in  the  abufeof  weights  and  mea- 
sures, or  in  thefaleof  visuals,  againft  the  form  of  the 
ordinances  in  that  behalf  made. 

II.  Selling  ale  without  licence. 

By  the  ^Geo.^'  c.^b.  Whereas  by  the  laws  now  in 
force,  perfons  felling  ale  or  beer,  or  other  excifeable  li- 
quors by  retail,  without  licence,  are  fubjeil  by  different 
laws  to  different  penalties  and  punifhments,  which  has 
occafioned  much  confufion,  and  an  ill  ufe  has  been  made 
thereof  in  many  iiiftances  ;  it  is  therefore  enaiSled,  that 
every  perfon  lawfully  convi(5led  of  felling  ale  or  beer,  or 
other  excifeable  liquors,  by  retail,  without  licence  (ex- 
cept in  fairs,  5  b'  6  Ed,  6.  c.  25.     3  C.  c.  3.     26  G.  2. 

.:.  31. 
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c.  31.  and  except  retailers  of  fpirituous  liquors  without  li- 
cence, for  whom  other  penalties  are  provided  by  law,  g  G. 
3.  c.  6.)  fball  for  every  fuch  offence   forfeit  and   undergo 
the  feveral  penalties  and  punifliments  herein  after  mention- 
ed, inftead  of  the  feveral  pecuniary  and   corporal  punifli- 
ments which  they  are  now  fubje6l  to  bv  any  law  now  in 
force ;  that  is  to  fay,  for  the  firft  offence  40  s,  and  alfo 
the  cofls  and  expences  of  conviction  ;  if  not  paid  within  14 
days  after  convidlion,  the  offender  to  be  imprifoned  for  one 
month,  unlefs   he   (hall   fooner  pay  the  penalty,  and  the 
cods,  charges,  and  expences  of   the  conviction,  and  of 
executing  the  fame:  for  the  fecond  offence  4I,  and  alfo 
the  cofts  and  expences  of  convitSlion  ;  if  not  paid  v/ithin 
one  week  after  conviction,  to  be  imprifqned  two  months, 
unlefs  he  (hall   fooner   pay   the   penalty,    and  the  cofts, 
charges,  and  expences  of  fuch  fecond  convi£lion,  and  of 
executing  the  fame;   for  the  third  offence  61,  and  alfo  the 
cofts  and  expences  of  conviction  ;  if  not  paid  within  three 
days  after  conviction,  to  be  imprifoned  for  three  months, 
unlefs  he  fhall  fooner  pay  the  penalty,    and    the   cofts, 
charges,  and  expences  of  fuch  third  conviction,  and  of 
executing  the  fame;  and  the  like  penalty  for  every  other 
offence  after  the  third,  as  for  the  third  offence.    All  which 
cofts  and  expences  fhall  be  afcertained  by  the  juftice  before 
whom  the  offender  fhall  be  conviCted.     One  moiety  of  all 
which  penalties  and  forfeitures  fliall  be  to  the  king  ;  and 
the  other   moiety,  and  all   fuch  cofts,  charges,  and   ex- 
pences to  the  profecutor.    f.  22. 

The  fame  to  be  heard  and  determined  by  one  juftice  j 
who  fliall,  on  Information  (A)  exhibited  or  complaint  made 
to  him,  fummon  (B)  the  party  accufed,  and  alfo  the  wit- 
neffes  on  either  fide  (if  he  ftiall  be  required  to  fummon 
any  fuch)j  and  on  appearance  of  the  party  accufed,  or 
contempt  in  not  appearing,  fhall  proceed  to  hear  the  mat- 
ter, and  examine  witneffes  on  oath,  and  give  judgment; 
and  if  he  conviCt  (C)  the  party  accufed,  and  fuch  party 
(hall  refufe  to  pay  the  penalty  within  the  time  above  ex- 
preffed,  together  with  the  cofts  as  aforefaid,  he  fliall  iffue 
his  warrant  for  apprehending  and  committing  (D)  toprifon 
every  fuch  offender,  for  fuch  time,  and  in  fuch  manner,  as 
the  nature  of  the  oft'ence  fhall  require,    f.  23. 

[Note,  the  number  of  vvitnefles  neceffary  towards  the 
conviction  is  not  here  mentioned,  and  therefore  this  feem- 
eth  to  reft  as  it  was  before,  on  the  ftatute  of  the  3  C.  c  3. 
which  directed  the  conviCtion  to  be  on'confelfion  of  the 
offender  or  oath  of  two  witnefles.] 

C  4  Alfo 
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Alfo  where  any  juftice  fhall  fufpedl  that  any  perfon  fells 
without  licence,  he  may  call  fuch  perfon  before  him,  and 
alio  any  excife  officer  or  gauger  to  produce  his  ftoclc  book 
or  other  account  of  the  charge  or  furvey  of  fuch  fufpcdted 
perfon,  and  may  examine  fuch  officer  on  oath  in  what 
manner  he  charges  fuch  perfon,  and  how  fuch  perfon  pays 
the  duties;  and  if  it  fliall  appear  by  fuch  ftock  book  or 
account,  or  oath  of  the  officer,  that  fuch  perfon  is  furveyed 
as  a  vidlualler  or  retailer,  and  is  charged  with  the  fame 
duties  that  vicluallers  and  retailers  are  charged  with  and 
pay  for  any  the  liquors  afoiefaid,  and  is  not  intitled  to  the 
allowance  or  abatement  given  to  common  brewers,  he  fliall 
be  deemed  an  alehoufekeeper,  vi6lualler,  retailer,  or  feller 
thereof.     26  G.  2.  c.  31./  9. 

Witnefs  neglecting  or  refufmg  to  appear  upon  fummons 
at  the  time  and  place  appointed,  without  a  reafonable  ex- 
cufe  to  be  allov/ed  by  fuch  juftice,  or  appearing  and  refu- 
fmg to  be  examined  on  oath  and  give  evidence;  fhall  forfeit 
20  s,  to  be  levied  in  fuch  manner  and  by  fuch  means  as  is 
before  direded.      5  G.  3.  c.  46.7!  24. 

Note,  this  penalty  is  but  fnrall,  and  might  defeat  the 
intention  of  the  a6l ;  for  by  the  witnefs  paying  20  s,  the 
offender  may  chance  to  efcape  the  payment  of  2,  4,  or 
61,  befides  charges.  But  there  is  a  claufe  in  the  ftatute 
of  the  26  G.  1.  c.  31.  which  ena6ls,  that  if  any  perfon 
fummoned  as  evidence  in  fuch  cafe  (ball  refufe  to  appear, 
or  fhall  appear  and  refufe  to  give  evidence  upon  oath  ;  he 
fhall  forfeit  io\.  f.   10.  f 

And  if  any  peifon  ihall  think  himfelf  aggrieved  by  the 
convidlion  of  fuch  juftice,  and  (liall  give  fecurity  to  the 
fatisfa6tion  of  the  faid  juftice  for  payment  of  the  penalty, 
cofts,  and  expence?,  to  be  expiefted  in  the  warrant  ef  di- 

■J  But  how  this  lol.  fhall  be  levied,  is  not  quite  clear.  By  the 
r.forefaid  aft  of  the  5  G,  5.  c.  46.  icis  exprefled,  thntall  penal- 
tics  for  olienccs  againft  the  faid  aft,  or  againfi  the  /aid former  ad, 
Ihall  be  heard  and  detei  mined  as  is  above  fet  forth.  Nov/  there 
are  many  afts  mentioned  before ;  but  what  feems  to  be  particularly 
intended  in  this  place  is,  fuch  aft  or  acts  as  did  inflifl  penalties  on 
p^erfons  felling  ale  or  beer  without  licence.  And  there  are  three 
afts  of  this  kind,  which  were  the  caufe  as  aforcfaid  of  diverfity 
andconfufion.  And  therefore  it  feemeth  that  thiscxpreffionrnould 
have  run  \again/}  this  or  the  faid  former  a£is'\,  that  is,  againft  the 
laws  infiifting  penalties  on  perfons  felling  ale  or  beer  without  li- 
cence. But  as  it  thinds,  this  penalty  of  lol.  feems  to  be  recover- 
able as  it  was  before,  by  the  faid  ait  of  the  26  G.  2.  c.  31.  that 
is  to  fay,  by  difirefs  by  warrant  of  one  juftice,  and  to  be  paid  to 
^le  overlcers  for  the  ufe  of  the  poor  v/here  the  offender  dwells. 
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fircfs  on  fuch  conviclion  ;  he  may  appeal  to  the  next  quarter 
fefljons,  unlefs  I'uch  feflions  fliall  be  held  within  fix  days 
next  after  the  conviction,  and  in  that  cafe  to  the  next  fcT- 
fions  after.  And  if  the  feirions  adjudge  the  appeal  to  be 
frivolous  or  vexatious,  they  may  give  colls  againft  the 
appellant  not  exceeding  5I.      5  G.  3.  c.  46./  25. 

[Note,  there  feems  to  be  a  miftake,  in  letting  forth 
that  the  cofts  (hall  be  exprelTed  in  the  warrant  of  di/Irefs ; 
for  no  povi^er  of  diftrefs  is  given  :  The  meaning  feems  to 
have  been,  that  the  fame  fl:iall  be  exprefTed  in  the  convic- 
tion ;  as  is  fpecified  in  the  form  prefcribed  by  the  a6l.  J 

The  claufe  excepting_/«/V5,  in  the  feveral  adls,  is  from 
the  neceflity  of  the  thing,  refpecting  the  accommodation 
of  perfons  reforting  thither.  But  thofe  who  fhall  brew 
fuch  ale  or  beer,  to  be  fold  by  them  in  fairs,  muft  take 
care  to  give  notice  to  the  gaugers,  that  the  fame  may  be 
furveycd  ;  for  tho'  tliey  are  exempted  from  taking  licence, 
yet  they  muft  neverthelefs  pay  the  duties  of  excife.  And 
this  indulgence  feemcth  to  be  intended  only  in  the  place 
where  the  common  fair  is  held;  and  not  in  any  private 
houfe,  which  may  be  within  the  limits  of  the  town  where 
fuch  fair  fhall  be  kept,  efpecially  wherein  there  are  iicenfed 
alehoufes  fulEcient. 

BY  the  ftatute  of  the  4  J.  c.  4.  If  any  perfon  (hall 
fell  or  deliver  any  beer  or  ale,  to  any  perfon  that  fhall  then 
fell  beer  or  ale  as  a  common  tipler  or  alehoufekeeper,  the 
fame  perfon  not  having  licence  to  fell  ale  or  beer  (except 
it  be  for  the  ufe  of  his  )ioufhold  only);  he  fiiall  forfeit  for 
every  barrel  bs  %d,  and  fo  proportionably  for  other  quan- 
tities;  half  to  the  poor,  and  half  to  him  that  fliall  fue  in 
fefTions,  by  action  of  debt,  information,  indictment,  or 
prefentment. 

///.  Licenfing  alehoufes, 

I.  By  the  5  b"  6  Ed.  6.  c.  25.  any  two  juftices,  i  ^  Bv  t^voiaftkcj 
might  licenfe  alehoufes  ;  but  now  by  the  2  G.  2.  c  28.  and  atagciier«i 
26  G,  2.  c.  31.  it  is  enadled,  that  whereas  many  inconve-  "^'^^""S* 
iiiencies  have  arifen  from  perfons  being  Iicenfed  to  keep  inns 
and  common  alehoufes,  by  juftices  who,  living  remote  from 
the  places  of  abode  of  fuch  perfons,  may  not  be  truly  in- 
formed as  to  the  occafion  or  want  of  fuch  inns  or  common 
alehoufes,  or   the  characters  of  the  perfons  applying  for 
licences  to  keep  the  fame;  therefore  from  henceforth  no 
licence  fhall  be  granted  to  any  perfon  to  keep  a  common 
inn  or  alehoufc,  but  at  a  general  meeting  of  the  juftices 

acting 
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acting  In  the  divifion  where  the  faid  perfon  dwells,  to  be 
hcldcn  for  that  purpofe,  on  the  firft  day  o(  September  yearly, 
or  within  twenty  days  after,  and  not  at  any  other  time. 
Excepting,  that  this  Ihall  not  alter  the  power  or  the  time 
of  granting  licences,  in  cities  and  towns  corporate.  2  G. 
2.  c.  28.  /  II,  11.     26  G.  2.  c.  31./.  4.  16. 

To  hep  a  common  inn  or  alehoufe]  In  the  cafe  of  Parker 
and  Flhit,  M.  10  If^.  it  was  determined,  that  houfes  at 
Epjom^  where  they  take  in  lodgers  and  boarders,  coming 
to  drink  the  waters  there  during  the  feafon,  and  drefs 
victuals,  and  fell  them  ale  and  beer,  and  entertain  their 
horfes  at  8^  a  day,  but  fell  to  no  other  perfons,  arc  not 
inns  nor  alehoufes  within  the  meaning  of  thefe  aiSls. 
J  2  Mod.  254. 

At  a  general  meeting  of  the  jujliccs  h  olden  for  the  diVtfton'\ 
But  it  is  not  neceflary  to  fet  forth  fpecially  in  the  licenccj 
that  it  was  granted  at  a  general  meeting  of  the  jullices  hol- 
den  for  the  divifion;  and  therefore  a  convidlion  for  keep- 
ing an  alehoufe  without  fuch  licence,  is  not  good  upon 
the  evidence  of  the  licence  only,  but  there  muft  be  other 
evidence.  M.  ii  G.  %.  King  and  Bryan.  2  Sell.  Ca.  183. 
Andr.  8i. 
The  meeting  2-   And  the  day  and  place  for  granting  licences  fhall  be 

buw  to  be  after-  appointed  by  two  or  more  juftices  for  the  divifioii,  by 
warrant  (E)  under  their  hands  and  feals,  at  lead  ten  days 
before  fuch  m.ecting  directed  to  the  high  conftables,  re- 
quiring them  to  order  (F)  their  petty  conftables,  or  other 
peace  officers,  to  give  notice  to  the  feveral  innkeepers  and 
alehoufckeepers  within  their  refpctSlive  conftablewicks,  of 
the  day  and  place  of  fuch  meeting.  And  all  licences 
granted  at  any  other  time  and  place  Ihall  be  void.  26  G.  2. 
f.  31./  4. 
Certificate  of  3    And  no  licence  fliall  be  granted  to  any  petfoH  Hot  H- 

perionstobeii-    ccnfed  the  year  preceding (cxccpt  in  cities  or  townscorpo- 
cenfed,  rate)  unlefs  he  produce  a  certificate  under  the  hands  of  tlie 

minifter  and  the  majcjr  part  of  the  churchwardens  and  over- 
feers,  or  elfe  of  ttirte  or  four  reputable  and  fubftantial 
houfliolders  of  the  place,  fetting  forth  that  fuch  peifon  is 
of  good  fame  and  of  fober  life  and  converfation  ;  and  it 
fliall  be  mentioned  in  fuch  licence  that  fuch  certificate  was 
produced,  oihervvife  the  licence  fhall  be  void.  26  G.  2. 
c.  31.  /  2.  16. 

Except  in  cities  and  tozvns  corporate"]  In  cities    and  towns 
corporate,  fuch  certificate  is  fuppoTed  not  to  be  necefl'ary, 

'      bv 
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by  reafon  of  the  propinquity  of  the  perfons  to  be  li- 
cenfed. 

4.  Neverthelefs,  altho'  a  certificate  in  fuch  places  Is  not  Whether  a  nian- 
requifite  by  this  a<Sl,  yet  it  is  difcretionary  in    the  juftices  ^'amus  wiiUie 
whom  they  will  licenfe,  and  a  mandamus  in  fuch  cafe  will  juft;ces*to  grant 
not  lie  to  compel  the  juftices   to  Jicenfe  any  perfon  ;  and  a  licence. 

on  a  conviction  for  felling  without  licence,  the  want  of 
fuch  licence  can  only  come  in  queftion,  and  not  the  reafon 
why  it  was  denied.     Strange  881. 

So  in  the  cafe  of  the  Kitrg  againft  the  juftices  of  the 
peace  of  Worcejier:^  M.  4  G.  2.  a  mandamus  was  moved 
for  to  be  directed  to  them,  to  grant  a  licence  to  a  vic- 
tualler to  fell  ale.  Affidavits  were  offered  to  be  produced, 
of  the  juiHces  declaring  that  they  would  grant  no  licences 
to  any  of  the  inhabitants  who  figned  a  petition  to  the  par- 
liament for  erecting  a  workhoufe  there;  and  that  the  per- 
fon, on  whofe  behalf  the  motion  was  now  made,  had 
been  a  victualler  in  the  town  for  above  thirty-five  years. 
The  court  faid,  that  they  never  knew  a  motion  of  this 
fort  granted ;  but  if  there  was  fuch  a  grievance,  as  is 
mentioned,  another  fort  of  motion  would  be  more  proper. 
I  Barnard]/}.  402. 

5.  In  the  cafe  of  the  R'mg  againft  Toung  and  Pitts,  E.  31  "VVhethcr  anla- 
G.   2.  a  motion  was    made    for    an    information  againft  jl'J,'^'*'^'""  "'^^ 
thefe    two  juftices,  for  arbitrarily,  obftinaiely,   and    un- 
reafonably  refufing  to  grant  a  licence  to  one  Henry  Day 

to  keep  an  inn  at  Everjley,  IFilts.  On  fhewing  caufe,  it 
was  infifted,  that  the  legiflature  has  made  the  juftices 
the  fole  judges ;  as  being  fuch  who,  from  the  refidence  on 
the  fpot,  muft  beft  know  the  perfons  and  their  charac- 
ters, and  the  circumftances  of  the  place.  And  the  legifla- 
ture has  even  excluded  the  juftices  of  other  divifions. 
And  thejuftices  thus  intrufted  have  a  right  to  judge  for 
themfelves.  No  man  can  judge  for  another.  And  this 
power  is  intrufted  to  them  by  the  conftitution,  by  the  le- 
giflature. It  may  be  very  dangerous  to  them  to  be  obliged 
to  give  their  reafons  publickly  ;  though  they  may  have 
very  fufficient  ones  to  fatisfy  their  own  minds,  and  todi- 
re£t  their  own  judgments.  And  if  they  are  thus  intruft- 
ed, why  are  they  liable  to  be  called  to  an  account  by  any 
other  jurifdidtion,  unlefs  they  a6t  faultily  and  wilfully 
wrong  ?  Indeed,  if  they  do  wilfully  wrong  let  them  be 
puniflied  ;  but  where  they  a6t  conl'cientioufly,  they  are 
not  accountable  to  any  body.  By  lord  Mansfield  Ch.  J. 
It  is  certain,  this  court  has  no  power  or  claim,  to  review 
the  reafons  ofjuftir.es  of  the  peace,  upon  which  they  form 
their  judgments  in  granting  licences,  ^y  way  of  appeal 

from 
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from  their  judgments,  or  over-ruling  the  difcretion  in-. 
trufted  to  them.  But  if  it  clearly  appears,  that  the  juf- 
tlces  have  been  partially,  maliciouny,  or  corruptly  in- 
fluenced in  the  exercife  of  this  difcretion,  and  have  confe- 
quently  abufed  tiic  truft  repofed  in  them;  they  are  liable 
to  profecutlon  by  indicStment  or  information  ;  or  even 
poffibly  by  adlion,  if  the  malice  be  very  grofs  and  injurious. 
If  their  judgment  is  wrong,  yet  their  heart  and  intention 
pure,  God  forbid  that  they  fhould  be  puniflied.  And  he 
declared,  that  he  fliould  always  lean  towards  favouring 
them;  unlefs  partiality,  corruption,  or  malice  fhall  clearly 
appear.  And  having  gone  through  all  the  particulars 
both  of  the  charge  and  of  the  defence,  he  concluded  with 
declaring  it  as  his  opinion,  that  there  was  no  fufficient 
ground  for  a  criminal  charge  againft  thefe  juftices.  And 
by  the  court  unanimoufly,  the  rule  was  difcharged  with 
cods.      Bufrow,  Mansfield.   556. 

M.  32  G.  2.  K.  and  Athay.  On  fhewing  caufe  why  a 
rule  fliould  not  be  made  abfolute,  for  an  information 
againft  a  jufticc,  for  2  mifdemeanor  in  refufmg  to  grant 
a  licence  to  one  Francis  Simes  (who  had  been  licenfed  for 
feveral  preceding  years)  to  fell  ale,  as  ufual ;  and  afterwards 
convicling  him,  v/ithout  any  previous  fummons,  for  hav- 
ing fold  it  without  a  licence:  it  appeared,  that  the  pre- 
tended grounds  upon  which  this  rule  had  been  applied  for 
and  obtained,  were  either  falfe  or  fallacious.  The  firft 
was,  that  the  only  reafon  why  the  licence  was  refufed  him 
was,  his  declining  to  pay  a  fum  of  money  (viz.  5I), 
which  was  claimed  of  him  upon  a  dillinct  and  collateral 
account,  and  vv'hich  he  denied  to  be  due  from  him  ;  the 
payment  of  which  fum  of  money  v/as  (as  he  alledged) 
infifted  upon  by  the  jufiice,  as  a  condi  ion  precedent  to 
his 'granting  the  man  a  licence.  The  fccond  pretended 
ground  of  the  motion  was,  that  the  juftice  had  convicted  him 
of  the  offence,  without  any  previous  fummons. — As  to  the 
firft :  The  court  were  unanimous,  that  the  alleg:ition  ap- 
peared to  be  falfe  in  fact ;  but,  at  the  fame  time,  they  de- 
clared explicitly,  that  the  juftices  have  no  fort  of  autho- 
rity, to  annex  any  fuch  conditions  to  the  grant  of  thefe 
licences.  As  to  the  fccond  :  'i'hey  efteemed  it  to  be  fal- 
lacious, as  the  fact  came  out  upon  fliewing  caufe  ;  for  the 
man  was  actually  prefent  before  the  juftice  (who  had  fcnt 
for  him),  and  was  fo  far  from  offering  at  making  any  de- 
fence, that  he  feemed  rather  to  apply  for  mercy;  declar- 
ing, however,  that  if  the  juftice  did  convi6t  him,  he  would 
not  pay  the  penalty.  Thirdly,  the  court,  obferved,  that 
the  man  had  not  any  where  alledged,  that  he  was  inno- 
cent 


;KIeI)onfes.         .  29 


cent  of  the  ofFence  ;  which  they  thought  it  incumbent 
upon  him  to  have  done,  to  entitle  himielf  to  make  this 
application  againft  the  juftice. — And  the  rule  to  fhew 
caufe  was  difcharg^d.     Hurrow^  Mansfield^  653. 

E.  2  G.  3.  K.  V.  TVllliams  ^nA  Davis.  An  information 
was  granted  againft  the  defendants,  as  juftices  of  the  peace 
for  the  borough  of  Penryn^  for  refuiing  to  grant  licences 
to  thofe  alehoufekeepers  who  voted  againft  their  recom- 
mendation of  candidates  for  members  of  parliament  for 
that  borough.  It  appeared,  that  they  h»d  aded  very 
grofsly  in  this  matter;  having  previoufly  threatened  to 
ruin  thefe  people,  by  not  granting  them  licences,  in  cafe 
they  fhould  vote  againft  thofe  candidates  whofe  intereft 
thefe  juftices  themfelves  efpoufed  ;  and  afterv/ards  adually 
refufing  them  licences, upon  this  account  only.  And  lord 
Mansfield  declared,  that  the  court  granted  this  informa- 
tion againft  the  juftices,  not  for  the  mere  refufing  to  grant 
the  licences  (which  they  had  a  difcretion  to  grant  or  re- 
fufe,  as  they  fhould  fee  to  be  right  and  proper);  but  for 
the  corrupt  motive  of  fuch  refufal,  for  their  opprefTuc 
and  unjuft  refufmg  to  grant  them,  becaul'e  the  perfons 
applying  for  them  would  not  give  their  votes  for  members 
of  parliament  as  the  juftices  would  have  had  them.  Burr. 
Mansf,  13 1 7. 

T.  5  G.  3.  K.  V.  Hayin  and  Prlce^  juftices  of  the  peace 
for  the  borough  of  Corfe  Cajlle.  On  ihewing  caufe  againft 
an  information  which  had  been  prayed  for  againft  them, 
for  a  mifdemeanor  in  the  execution  of  their  office,  in  re- 
fufing to  grant  a  licence  to  fell  ale  to  one  Ingram^  an  inn- 
keeper in  that  borough,  merely  from  a  motive  of  refent- 
■  ment  againft  him,  for  having  efpoufed  an  oppofite  iniercft 
in  the  election  for  members  of  that  borough  j  the  defence 
was,  that  they  did  not  a£l  from  any  refentment  or  cor- 
rupt motive,  but  folely  becaufe  Ingram  was  an  improper 
perfon,  and  had  kept  a  diforderly  houfe,  and  continued 
to  keep  it  after  full  notice  to  the  contrary,  and  in  parti- 
cular, that  he  encouraged  gaming  and  cock-fighting  at 
his  houfe.  By  lord  Mansfield  Ch.  J.  The  court  ftiould 
never  interpofe  againft  magiftrates,  unlefs  they  have  acted 
from  bad  motives  and  ?/i(7A?^<r/^;  efpecially  in  fuch  a  cafe 
as  this,  where  they  are  intrufied  with  an  abfolute  difcre- 
tion :  but  for  that  very  reafon,  this  is  the  ftrongeft  c-jfa 
for  the  interpofiiion  of  the  court,  if  it  appears  that  they 
have  adted  upon  corrupt  motives.  If  it  did  appear  clearly 
that  this  man  kept  a  diforderly  houfe,  it  would  be  a  reafon 
againft  the  court's  interpofing  againft  the  juftices.  But 
;his  dges  not  clearly  appear.     Ajid  upon   the  whole  he 

thought. 
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thought,  on  a  full  difcuffion  of  the  affidavits,  that  the 
charge  upon  the  juftices  was  not  fatisfadlorily  anfwered  by 
them.  And  he  declared  it  to  be  of  very  dangerous  con- 
fequence  to  permit  the  due  difcretion  of  the  juftices  to  be 
influenced  by  confiderations  of  this  kind.  The  court 
thought  it  a  proper  cafe  for  an  information,  and  made  the 
rule  abfolute. 

Afterwards,  M.  6  G.  3.  the  juftices  confefllng  them- 
felves  guilty  of  the  information,  it  was  moved  for  a  rule 
to  difpenfe  with  their  perfonal  appearance,  on  the  under- 
taking of  their'  clerk  in  court  to  anfwer  for  their  fines. 
But  the  court  upon  full  debate  were  unanimous  in  refufing 
the  motion.  The  general  dodrine  laid  down  by  the  court 
was,  that  though  fuch  a  motion  was  fubje6l  to  the  difcre- 
tion of  the  court,  either  to  grant  or  retufe  it,  where  it  was 
clear  and  certain  that  the  punifliment  would  not  be  cor- 
poral ;  yet  it  ought  to  be  denied  in  every  cafe  where  it 
■was  either  probable  or  poifible  that  the  puniihment  would 
be  corporal.  And  this,  for  the  example  fake ;  as  the  no- 
toriety of  their  being  called  up  might  deter  others  from 
the  like  offences.  And  finally,  upon  their  appearance  in 
court,  the  fentence  was,  that  they  (hould  be  committed 
for  a  month,  fined  50I  each,  and  imprifoned  till  the 
fine  be  paid.  Burr.  Alamf.  1 7  16,  1786. 
What  juftices  6.   By  the  26  G.  2.  c.  13.     No  juflice   of  the  peace, 

arc  prohibited  being  a  cooimon  brewer  of  ale  or  beer,  innkeeper,  or  dif- 
licences!"""^  tiller,  or  a  feller  of  or  dealer  in  ale  or  fpirituous  liquors, 
or  interefted  in  any  of  the  faid  trades,  or  being  a  viftualler 
or  maltfter,  fhall  be  capable,  or  have  any  power  to  grant 
licences  for  felling  ale  or  beer  or  any  other  liquors,  but 
the  fame  fliall  be  void.  j.  11. 
St^iiip.  7.   And    all   mayors,  town   clerks,    and   other   perfons 

"..whom  it  may  concern  (hall  make  out  ale  licences  (G) 
duly  ftamped,  before  the  recognizance  be  taken  ;  on  pain 
of  lol,  half  to  the  king,  and  half  to  the  profecutor,  with 
cofts.  6  G.  c:  21.  /  56.  I  Ann.  Jia>.  1.  c.  12.  f.  6. 
Which  ftamp  fh.  11  be  fiift  of  all  a  12  d  ftamp  by  the 
9  Jnn.  c.  23.  And  then  moreover  a  20  s  ftamp,  by  the 
29  G.  2.  c.  12.  and  a  further  fum  of  10  s  6d  by  the 
24  G.  3.  c.  30. 

And  if  any  p&rfon  fiiall  write  any  licence  without  fuch 
ftamp,  he  ftiall  forfeit  lol  with  cofts,  to  be  recovered  as 
ftamp  penalties.;  and  the  licence  fhall  not  be  available  till 
the  duty  ftiall  be  paid,  and  alfo  a  penalty  of  5  1.  29  G.  2. 
<".    12.  /  20. 

And  to  prevent  frauds  therein,  every  victualler  or  ale- 
houfekeeper  iliall,  on  demand  by  any  officer  of  the  ftamp 

duties. 
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duties,  produce  his  licence,  and  permit  him  at  his  own 
expence  to  have  a  copy  thereof;  on  pain  of  40  s.  5  G.  3. 
c.  46.  /  20. 

And  every  clerk  of  the  peace,  town  clerk,  common 
clerk,  or  perfon  adllng  as  fuch,  fhall  on  demand  by  any 
officer  of  the  ftamp  duties,  or  within  three  days  next 
after,  deliver  to  fuch  officer,  a  true  lift  of  the  names  and 
places  of  abode,  of  all  the  vidluallers,  alehoui'e-keepers 
and  other  perfons  then  licenfed  to  fell  ale  or  beer,  or  other 
excifeable  liquors,  by  retail,  within  the  refpe6live  di(tri(Sls  j 
and  on  delivery  thereof,  fuch  officer  fhall  pay  to  him  after 
the  rate  of  one  farthing  for  every  licenfed  perfon  inferted 
in  the  lift :  And  if  he  fhall  refufe  or  negledl  to  deliver 
fuch  lift,  or  not  infert  therein  a  full  and  true  account  j  he 
ihall  forfeit  5I.  /  21. 

8.  And  no  perfon  fhall  retail  any  diftilled  fpirituous  li-  Licence  forfpl* 
quors,  or  ftrong  waters,  without  a  licence  from  the  offi-  I'^uous  liquors. 
cers   of  excife  taken  out  ten  days  before,  for  which  he 
fhall   pay  40s    yearly.      16  G.  2.  c.  8./.  8.     24  G.    2. 
c.  40./.  9. 

And  moreover,  after  5th  July,  1787*  every  perfon 
fhall  pay  for  a  licence  the  feveral  additit)nal  fums  fol- 
lowing, (viz.) 

If  the  dwelling  houfe,  &c.  fliall  not  be 
rated  to  the  houfe  duty  impofed  by  19  G.  3. 
c.   59.    at    15I.  a    year,  or    upwards,   the         £  s.  d, 

ium  of  280 

If  rated  at  15 1.  a  year  and  under    20 1.  2   16  o 

ditto  25  340 

ditto  30  3   12  o 

ditto  40  400 

ditto  50  480 

or  upwards  4  16  o 

One  eighth  part  thereof  to  be  paid  down  at  the  time  of 
taking  out  the  licence,  and  another  eighth  part  fhall  be 
paid  at  the  end  of  every  fix  weeks  until  the  whole  be  paid, 
2fG.  3.  c.  30./.  I,  2. 

And  fuch  perfon  fhall  be  firft  licenfed  to  fell  ale  or  fpi- 
rituous liquors  by  two  or  more  juftices  of  the  peace.     2 
G,  2.  c.  28.  /  II.     9  G.  2.  c,  23.  /  14.     16  G.  2.  c.  8. 
/.  II.     29  G.  2.  c.  12.  /  22. 

And  the  juftices  clerk  fhall  have  2S  6d,  and  no  more, 
for  fuch  licence.  9  G.  2.  c  i^-  f.  14.  24  G.  2*  c.  40. 
/.   28,  29. 

Which  faid  licences  for  retailing  fpirituous  liquors,  are 
treated  of  more  at  large  under  the  article  concerning  fpiri- 
tuous liquors  in  title  (^j^kHz* 

Note, 


ditto 

20 

ditto 

25 

ditto 

30 

ditto 

40 

ditto 

50 
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Note,  here  Is  a  doi^b/e  licence  required  for  retailing  of 
fpirituous  liquors  ;  firft,  a  licence  from  the  juflices  to  fell 
ale  or fpirituous liquors;  and  then  a  licence  by  the  officers 
of  excife  to  fell  fpirituous  liquors.  And  therefore  the  ale 
licence  ought  to  run  fo  as  to  include  fpirituous  liquors, 
or  elfe  the  law  (hould  be  altered  in  this  particular.  The 
printed  alehoufe  licences  from  the  ftamp  office  endeavour 
to  preferve  the  jurifdidtions  diflinct,  by  excepting  the  fe- 
veral  kinds  of  fpirituous  liquors  by  name,  out  of  the  li- 
cence by  thcjuftices.  But  this  is  againO:  the  ftatutes  ;  nor 
was  it  intended  perhaps  by  the  legiilature,  that  the  officers 
of  excife  fhould  have  the  fole  jurifdiction  in  this  matter, 
but  rather  that  the  primary  judgment  concerning  the  fame 
lliould  be  referred  to  the  juitices. 
WInelicence.  q.  By  the  9 //««.  f.  23.     A  wine  licence  is  dire^led  to 

be  on  a  4.  s  ftamp.  And  by  the  30  Geo.  2.  c.  19.  a  fur- 
ther duty  is  laid  thereon  of  5  i,  for  perfons  not  having  either 
ale  or  brandy  licence  ;  of  4I,  for  perfons  having  an  ale  li^ 
cence,  and  no  brandy  licence;  and  of  40  s,  for  perfons 
having  both  ale  and  brandy  licence.  Which  is  treated  of 
under  the  title  Excise.  (TVines) 
licence  for  10  By  26  G.  3.  c.  76.  /  5.     Every  retailer  o^ fweets  or 

made  Air.cs.  J^rltijh  made  wines,  fhall  take  out  a  licence  from  the 
ftamp  office  (altho' he  hath  not  a  fpirit  or  ale  licence)  for 
which  he  fhall  pay  a  ftamp  duty  of  2I  4  s  o  d  :  which  li- 
cence fliall  exempt  him  from  all  penalties  impofcd  by  any 
former  \xdi. 

The  other  matters  relating  to  made  wines  and  fweets 
are  treated  of  more  at  large  under  the  title  Excise. 
(Sweets.) 

IV.  Recognizance^  and  forfeiture  thereof, 

Rcaognizjnce.  I.  On  granting  licences  for  keeping  any  common  ale 
houfe  or  tipling  houfe,  the  perfon  liceuled  fiiall  enter  into 
a  recognizance  in  10 1,  with  two  furetics  in5l  each,  or 
one  furety  in  lol,  (H)  as  well  againft  the  ufing  of  ua- 
lawful  games,  as  alfo  for  the  ufmg  and  maintenance  of 
good  order  and  rule  to  be  had  and  ufed  within  the  fame,  as 
by  their  difcretion  fliall  be  thought  neceflary  and  conve- 
nient; and  if  fuch  perfon  (ball  be  hindered  thro'  ficknefs 
or  infirmity,  or  other  reafonabb  caufe  to  be  allov.'ed  by  the 
juftices,  to  attend  in  perfon,  they  may  grant  the  licence,  - 
on  two  furetics  entering  into  fuch  recognizance  in  10 1 
each.     5  ts  6  Ed.  6.  c.  25.  /.  i.  26  G.  2.  c.  31./.  i., 

Ai  by  their  difcretion  jhall  he  thought  ncccifary  and  conve- 
nient^ Mr.  Daltoti  obferves  upon  thefe  words  in  the  ftatute 
of  5  b'  6  Ed.  6.  that  the  matter  of  the  condition  of  the  re- 
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cognizance  is  by  the  ftatute  partly  referred  to  the  difcrctltsn 
of  the  ju/lices.  And  he  fays,  in  feme  fhires  the  juftices  have 
aoreed  upon  certain  articles  framed  by  their  difcretion,  and 
generally  to  be  propounded  to  all  common  ale*  fellers  j 
taking  their  bond  for  performance  of  the  fame  j  a  copy 
whereof  they  ufed  to  deliver  to  every  of  them  j  v/hich 
manner  (he  fays)  had  been  allowed. 

And  amongft  articles  of  this  kind,  he  recommends  to 
the  juftices  care  thefe  three  cfpecially.  i.  That  no  ale- 
houfekeepsr,  upon  the  Lord's  day,  fhould  receive  or  fufFer 
to  remain  any  perfons  whatfoever,  as  their  guefts,  in  any 
their  houfes  or  other  places,  to  tipple,  eat  or  drink  j  other 
than  travellers,  and  fuch  as  come  upon  necciTary  bufmefs. 
2.  That  they  fufFer  no  perfon  whatfoever,  reforting  to 
their  houfes  only  to  eat  and  drink,  to  remain  there  after 
the  hour  of  nine  in  the  evening  in  winter,  and  ten  in 
fummer.  3.  That  they  fuffer  no  perfon,  reforting  to  their 
houfes  only  to  eat  and  drink,  to  remain  tipling  there  above 
one  hour,  other  than  travellers.     Dalt.  c.  I'-b. 

2.  Which  laid  recognizance,  with  the  condition  there-  To  be  fiiea  at 
of,  fairly  written  or  printed,  ftiali  forthwith,  or  at  the  next  the  feiTions. 
feffions  at  fartheft,  be  fent  or  returned  to  the  clerk  of  the 

peace,  under  the   hands  of  the  juftices,  to  be  by  him  en- 
tered or  filed  among  the  records.     26  G.  2.   f.  31./.  i. 

3.  And  for  every  licence  granted,  without   taking   fuch  Penalty  for  li- 
recognizance  ;  and  for  every  fuch    recognizance    taken,  cenfin^othsr- 
and  not  lent  or  returned  ^  every  juftice    figning    fuci.  li- ^^' ^* 
cence,  fhall  forfeit  3  1  6  s   8  d.     5  ^"  6  Ed.  6.  c.  2^.  f.  2. 

26  G.  2.  c,  31.  /  J. 

Which  faid  forfeiture,  for  granting  licences,  without 
taking  recognizances,  fhall  be  to  him  who  fhall  fue,  to- 
gether with  cofts.  26  Cj.  2.  f.  31. /.  6.  But  it  is  not 
faid  who  fhall  have  the  penalty  for  not  returning  the  re- 
cognizance to  the  clerk  of  the  peace,  therefore  that  Ihail 
go  to  the  king. 

4.  And  the  clerk  of  the  peace  fhall  keep  a  regifter  or  Recognliarc-s 
calendar  of  all  fuch  recognizances,  and  fhall  deliver  to  t-^bscaiendred. 
the  juftices,  at  the  meeting   for  granting  licences,  a   true 

copy  of  fuch  regifler  or  calendar.   26  G.  2.  c.  31./.  5. 

5.  And  for  every  recognizance  fhall  be  paid  by  the  Fee  for  the  re- 
clerks  of  the  jufiices  taking  fuch  recognizances,  to  the 
clerk  of  the  peace,  for  filing  or  recording  the  fame,  and 
for  making  and  delivering  the  copies  of  the  regifler  or 
calendar  i  s  ;  which  fhall  be  paid  to  the  clerks  of  the  faid 
jufiices,  by  the  perfons  licenfed,  over  and  above  the  fees 
payable  to  the  faid  jufiices  clerks.     26  Ceo.  2.  c.  ^^i.  f  c. 
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rvocrfs  on  the  6*  By  tti©  5  ^  6  Ed.  6.  c  25.  f.  3.  The  juftices  fiiall 
have  power,  in  their  quarter-feffions,  by  prefentmciit,  in- 
formation, or  otherwife  by  their  difcretion,  to  inquire  of 
all  fuch  perfons  as  fliall  be  admitted  and  allowed  to  keep 
any  akhoufe  or  tipling  houfe,  and  that  be  fo  bound  by 
recognizance,  if  they  have  done  any  a6l  whereby  they 
have  forfeited  the  fame  recognizance,  and  they  fhall  upon 
fuch  prefentment  or  information  award  procefs  ag^inft 
every  fuch  perfon  fo  prefented  or  complained  upon  before 
them,  to  fhew  why  he  fhould  not  forfeit  his  recognizance  ; 
and  fhall  have  power  to  hear  and  determine  the  fame,  by 
all  luch  ways  and  means,  as  by  their  difcretion  fliall  be 
thought  good. 

Anl  by  the  26  G.  2.  f.  31.  Any  juftice  on  complaint 
or  information  that  fuch  licenfed  perfon  hath  committed 
^ny  act,  whereby  in  the  judgment  of  fuch  juftice  the  re- 
cognizance maybe  forfeited,  or  the  condition  broken,  may 
by  funimons  underhand  and  feal  require  fuch  perfon  to  ap- 
pear at  the  general  or  quarter  feflions,  then  and  there  to 
anfyer  to  the  matter  of  fuch  complaint,  or  information  ;  and 
alio  may  bind  the  complainant,  or  any  other  perfon  in  a 
recognizance  to  appear  and  give  evidence  ;  and  the  feflions 
may  direcSi:  the  jury  which  (hall  there  attend  for  the  trial 
of  travcrfes,  or  fome  other  jury  of  twelve  honeft  and  fub- 
ftantial  men,  to  be  then  and  there  impanelled  by  the  fhe- 
rift' without  fee,  to  inquire  thereof;  and  if  the  jury  find 
that  fuch  perfon  hath  done  any  zQt  whereby  the  recogni- 
zance is  broken,  fuch  a6l  being  fpecified  in  fuch  complaint 
or  information,  the  court  may  adjud^^e  him  guilty;  which 
verdift  and  adjudication  fhall  be  final ;  and  thereupon  the 
court  fhall  order  the  recognizance  to  be  eftreated  into  the 
exchequer,  to  be  levied  to  his  majefty's  ufe  ;  and  the  faid 
perfon  fhall  be  difabled  to  fell  any  ale,  beer,  cyder,  perry, 
or  fpirituous  liquors  for  three  years,  and  any  licence  grant- 
ed to  him  for  fuch  term  fliall  be  void.  f.  7.  Provided,  that 
the  juftices,  at  the  requeft  of  the  profecutor,  or  of  the 
party  complained  of,  or  either  of  his  fureties,  may  adjourn 
the  trial  to  the  then  next   feffions.  f.  8, 

And  if  any  perfon  fhall  be  difabled,  by  conviftion,  to 
fell  ale,  beer,  cyder  or  perry;  he  fhall  by  the  fame  con- 
viction be  difabled  to  fell  any  fpirituous  liquors,  any  licence 
before  obtained  for  that  purpofc  notwithftanding  ;  and 
every  licence  granted  to  him  for  felling  ale,  beer,  cyder, 
perry,  or  fpirituous  liquors,  fhall  be  void;  and  if  he  fhall 
fell  during  fuch  difability,  he  fhall  be  punifhed  as  for  fel- 
ing  without  licence  ;  and  a  certificate  from  the  clerk  of 
'^  the 
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ti,e  peace  (which  he  fhall  grant  without  fee)  of  fuch  con- 
vi(£lion  fliaJl  be  legal  evidence,     id.f  1 1. 

Which  convidlion  fhall  be  in  this  or  the  like  form  : 

MiddlefeX.  A       O.  is  convitUd  on   his  own  confeffion^   (or 

■^^*    on    the  oath   of- )   of  having  Jo kl  ale ^ 

heer<t  or  other  liquors^  in  the  parijh  of"         in  this  county,  on 

the    '   •    ••  -  day   of ^fi^^   being  difabled  to  felt  the  fame. 

This  is  the  firj}^  fecond,  or  tiird  conviSlion,  Given  under  my 
hand  andfeal  this  — —  day  of  • 

Which  faid  convidlon  fliall  be  certified  to  the  next 
feflions,  to  be  filed  ainongft  the  records.    /.  13. 

V.  To  what  places  the  licence  Jld all  extend. 

1.  No  licence  fliall  intitle  any  perfon  to  keep  an    ale- Lkence  r?- 
houfe  in  any  other  place,  than  that  in  which  it   was   firfl"  ft'ained  to  the 
kept  by  virtue  of  fuch  licence;  and  fuch  licence  with  re-  ^  ^"' 

gard  to  all  other  places  fliall  be  void.   26  G.  2.  f.  31./  3. 

2.  And  ifanylicenfed  perfon  fl>all   die   or   remove  out  Pf^rfon  dying  or 
of  his  houfe  fo  licenfed  ;  his  executors,   adminiflrators,  or  '■='"°^'"S« 
alTigns  who  fhall  be  poflefi'ed  of  fuch  houfe,  or  the  occupier 

thereof,  may  continue  during  the  refidue  of  the  term, 
without  any  new  licence  or  certificate.  26  G,  1.  f.  31. 
/.  3.     29  G.  2.  c.ii.f  23. 

And  if  any  alehoufe  or  viclualling  houfe  Jhall  become 
empty  or  unoccupied  after  the  general  day  for  licenfing 
(the  occupier  whereof  was  duly  licenfed  the  year  preced- 
ing) ;  tv/o  juftices  at  a  petty  fefTions  may  grant  a  li- 
cence to  any  new  tenant  or  occupier  till  the  next  general 
licenfing  day,  obtaining  firft  a  certificate  as  above  men- 
tioned.    2.q  G.  2.  c.  iQ.  f  24. 

Shall  become  empty  or  unoccupied']  That  is,  as  it  feemeth, 
by  the  removal  of  the  former  tenant ;  for  in  many  places 
the  tenants  change  their  habitations,  not  in  Septemhfr 
when  the  licence  is  required  to  be  granted,  but  at  .Qjme 
future  time,  as  at  May-day,  or  JVhitJuntide.  In  this  cafe, 
where  the  tenant,  intending  to  remove,  hath  not  taken 
out  a  licence  for  that  year,  his  fucccflbr  may  obtain  a  li- 
cence until  the  next  general  licenfing  day,  by  applying  to 
two  juftices  at  a  petty  feffions,  and  making  it  appear  to 
them  by  certificate  that  he  is  a  perfon  fit  to  receive  a  li- 
cence, and  alfo  making  it  appear  that  the  houfe  is  proper 
to  be  licenfed,  whereof  the  proof  muft  be  by  its  having 
been  licenfed  the  year  next  before, 
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VI .    How  long  the  licence  Jh  all  continue  in  force. 

The  licence  granted  at  the  general  licenfing  day  ftiall 
be  made  for  one  year  only,  to  commence  on  Sept.  29. 
26  G.  2.  c.  -2,1.  f  4. 

And  the  licence  granted  at  a  petty  felTions  in  the  cafe  of 
a  iicenfed  houfe  becoming  unoccupied  (as  hath  been  faid) 
faall  be  made  until  the  next  general  licenfmg  day.      29  G, 

2.  f.   12'  f.  24. 

VII.    Offences  in  brewing  of  ale. 

1.  By  the  I  ^/^./^  I.  c.  24./.  17.  No  common  brewer 
or  retailer  of  beer  or  ale,  fhail  ufe  in  the  brewing  or  work- 
ing thereof  any  melalles,  coarfe  fugar,  honey,  or  com- 
pofition  or  extract  of  fugar;  on  pain  of  forfeiting  the  li- 
quor, and  alfo  100/,  half  to  the  king,  and  half  to  him 
that  fhali  fue  in  fix  months. 

2.  And  by  the  10  i^  11  JV.  c.  21./.  34.  If  any  com- 
mon brewer  or  retailer  of  beer  or  ale,  fliall  ufe  any  melafl'es, 
coarfe  fugar,  honey,  or  compofition  or  extra6l  of  fugar,  in 
the  brewing,  making,  or  working  of  any  ale  or  beer;  or 
if  any  common  brewer  fhall  receive  into  his  cuftody  any 
quantity  of  any  of  the  faid  materials  exceeding  ten  pounds, 
he  (hall  forfeit  loc/,  to  be  recovered  and  mitigated  as  by 
the  Ihws  of  excife;  and  the  fervar.t  or  other  afliiling  thcre-_ 
in,  (Iiall  forfeit  20  /  in  like  manner,  and  in  default  of  pay  • 
ment  (hall  be  imprifoned  three  months. 

3.  And  by  9  Ann.  c.  12.  No  common  brewer,  inn- 
keeper, or  viuhialler,  fhall  \x^^  any  broom,  wormv/ood,  or 
any  other  bitter  ingredient  (to  ferve  inftead  of  hops)  in  any 
beer  or  ale  for  fale  (except  infuling  the  fame,  after  it  is 
brewed  and  tunned,  to  make  broom  or  wormwood  ale  or 
beer);  on  pain  of  20/,  half  to  the  king,  and  half  to  the 
profecutor,  to  be  levied  as  by  the  laws  of  excife.  f.  24, 
26. 

4.  And  by  12  Ann.  Jlnt.  r.  c.  1.  No  common  brewer,  or 
retailer  of  beer  or  ale,  fhall  ufe  any  fugar,  honey,  foreign 
grains,  guinea  pepper,  ellentia  bine,  coculus  itidiae,  or  any 
unwholfome  ingredients  in  the  brewing  of  beer  or  ale,  or 
mix  any  of  them  therewi.h,  on  pain  of  20/,  to  be  reco- 
vc^-ed  and  mitigated  as  by  the  laws  of  excife,  half  to  the 
king,  and  half  to  him  that  fliall  fue.    f.  32. 

VIIl.  Innkeepers  obliged  to  receive  gmfts. 

If  one  who  keeps  a  common  inn,  refiife  either  to  re- 
ceive 
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ceive  a  traveller  as  a  gueft  into  his  houfe,  or  to  find  him 
viduals  or  lodging,  upon  his  tendring  l)im  a  reafonable 
price  for  the  fame;  he  is  not  only  liable  to  render  da- 
mages for  the  injury,  in  an  adlion  on  the  cafe  at  the  fuit 
of  the  party  grieved,  but  may  alfo  be  indicled  and  fined 
at  the  fuit  of  the  king,      i  Hmv.  225. 

Alfo  it  is  fa^d,  that  he  may  be  compelled  by  the  con- 
ftable  of  the  town,  or  by  a  jurtice  of  the  peace,  to  receive 
and  encertain  fuch  a  perfon  as  his  gueft;  and  that  it  is  no 
way  material  v.'hether  he  hath  a  fign  before  his  door  or  not, 
if  he  make  it  his  common  bufuiefs  to  entertain  pall'engers. 
But  how  the  officer  may  compel  him  may  be  a  queftion: 
It  feemeth  that  all  the  officer  can  do,  is  either  to  caufe  fuch 
alehouse  to  be  fupprefled,  or  elfe  to  prefent  fuch  offence  at 
the  affixes  or  feffions,  that  fo  fuch  offender  may  be  there- 
upon indicled.    Dah.c.'j. 

IX,    Soldiers  quartered  in  alehou/es. 

}3y  the  yearly  ads  againff  mutiny  and  defertion,  the 
conftable,  and  in  his  default,  a  juftice  of  the  peace,  may 
quarter  foldiers  in  inns,  livery  ftables,  alehoufes,  and 
vidualling  houfes;  as  is   fet  forth    more  at  large  in  title 

X.  Concerning  ale  vejfelsy  and  the  fneqfure  of  ale. 

1.  The  juftices  in  Fa/lcr  feffions  yearly  (and  mayors  in  .T"f^i-"  to  rate 
corporations)  fhall  rate  the  price  of  all  barrels,  kilderkins,  i^s,^"^"^"  "^ 
firkins,  and   other  veffels  to  be  fold  for  ale  or  beer  to  be 

uttered  therein:  And  if  any  cooper  fiiall  not  fell  the  fame 
according  to  fuch  rate,  he  fli-ill  forfeit  35  A^d;  half  to  the 
king,  and  half  to  him  that  fhall  fue.    8  EL  c.  9.. 

2.  Every  barrel  of  bter,  within   the  bills  of  mortality.  Barrel,  what, 
fhall  be  36  gallons,  and  the  barrel  of  ale   32  gallons;  and 

in  all  other  places,  34  gallons  fhall  be  reckoned  for  a  bar- 
rel of  beer  or  ale.  12  C  2.  c.  24./  34.  i  ^V,  ft.  i.  c. 
24.7:5. 

3.  By  II  y  12  W.  c.  ic.  which  is  required  to  be  <rlven  c^':ai:tsandpintt 
\n  cnarge  at  the  lemons  to   the  grand  jury,  it  is  em^cted, 

that  all  innkeepers,  alehoufekeepers,  futlers,  vi6Luallers  and 
other  retailers  cf  ale  or  beer,  and  every  perfon  keeping  any 
publick  houfe,  and  retailing  and  felling  ale  or  beer,  fhall 
retail  and  fell  the  fame  in  and  from  their  houfes,  by  a  full 
a!c  quart  or  ale  pint,  according  to  the  ftandard  of  the  ex- 
chequer, in  a  veffel  made  of  wood,  earth,  glafs,  horn,  lea- 
ther, pewter,  or  offome  other  good  and  vvholefome  metal, 
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made  and  Tized  to  the  ftandard,  and  figneJ,  ftamped,  or 
marked  to  be  of  the  content  of  the  faid  ale  quart  or  ale  pint, 
according  to  the  faid  ftandard,  either  from  the  exchequer, 
or  from  fome  city,  town  corporate,  borough,  or  market 
town  wliere  a  rtandard  ale  qunrt  or  pint,  made  from  the 
iaid  ftanciard,  fliall  be  Icept  for  that  purpofe  ;  and  fhall  not 
retail  and  utter  any  ab  or  beer,  in  any  other  vefTel  not 
iigned  and  marked;  on  pain  of  forfeiting  not  above  40  s, 
nor  under  10?,  for  every  offence,  half  to  the  poor,  and  half 
to  him  that  fhall  profecute  or  fue  for  the  fame,  to  be  reco- 
vered before  one  juftice,  by  the  oath  of  one  witnefs,  and 
to  be  levied  by  warrant  of  diftrefs,  rendering  the  overplus, 
deduifting  thereout  the  reafonable  charges.  J.  1.6.  The 
profccution  to  be  within  thirty  days.  f.  6. 

And  moreover  he  fliall  not  detain  any  goods  for  the 
reckoning,  but  fliall  be  left  to  his  adlion  at  law.  f.  2. 

But  it  is  not  neceflary  th?t  beer  Oi  ale  fold  to  be  fpent 
out  of  the  houie,  be  carried  away  in  fl:andard  meafures  ; 
but  it  is  fufficient  if  it  be  meafured  out  by  the  fliandard. 

Who  fhall  mark      4^  And  every  mayor,  or  chief  officer  of  every  city,  town 
them.  corporate,  borough,  or  market  town,  fliall  on  requcfl:  to 

him  made,  caufe  all  ale  quarts  and  ale  pints,  made  of  wood, 
earth,  glafs.,  horn,  leather,  pewter,  or  other  good  and 
wbolefome  metal,  which  fliall  be  brought  to  him,  to  be 
meafured  and  fized  with  the  fl:andard  in  his  cufl:ody,  and 
iliall  then  caufe  the  fame,  and  every  of  them,  to  be  plainly 
and  apparently  Iigned,  flamped,  and  marked  with  W  R 
and  a  crown,  for  which  they  fhall  not  receive  above  one 
farthing  for  each  ineafure  ;  on  pain  of  5],  to  be  recovered 
as  aforefaid,  and  he  fliall  alfo  pay  to  the  party  grieved  tre- 
ble damages  with  cofls,  by  adiion  at  law.      11  ^  12  W» 

c.  15./ 5- 

Note,  Mofl:  of  the  books  do  fet  forth  that  the  fub-com- 
miffioners  or  colle£lors  of  excife  fliall  procure  ftandard 
quarts  and  pints  out  of  the  exchequer,  for  every  market 
town;  but  this  was  only  required  of  them  before  "Jumii^-i 
1700,  and  not  fmce.  f.  3. 
Y  j-A      .  q.  An  indictment  will  lie  for   fellin?  ale   in  pots   un- 

foaled,  altho  the  Iratute  appoints  another  method  of  pro- 
ceeding ;  bccaufe  meafures  are  by  the  common  law,  and  the 
fliatutes  only  direct  the  manner  of  afcertaining  them. 
Blacker  by.  10. 

But  in  fuch  cafe  the  indictment  mufl:  not  be  upon  the 
flatute,  but  at  the  common  law;  and  the  offence  ought 
to  be  laid,  not  for  felling  in  pots  unfealed,  but  in  pots 
wanting  meafure. 

XL  Enhancing 
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XL  Enhancing  the  price  of  ale. 

By  the  2^3  Ed.  6.  c.  15.  If  any  brewers  fhall 
confpire  to  fell  their  vi(5luals  but  at  certain  prices ; 
they  (hall,  on  conviction  in  the  feffions  or  leet,  by  wit- 
neCs,  confeflion,  or  otherwife,  forfeit  lol  to  the  king 
for  the  firft:  offence,  and  if  not  paid  in  fix  day?,  they 
fhall  be  imprifoned  twenty  days  ;  for  the  fecond  offence, 
2o|  in  like  manner,  or  the  pillr;rv ;  for  the  third  of- 
fence 4.0 1  in  like  manner,  or  the  pillrry,  lofs  of  an 
ear,  and  to  become  infamoJis.  But  by  the  2  G,  3.  c.  14. 
No  brewer,  innkeeper,  viilualler,  or  other  retailer  of 
ftrong  beer  or  ale,  fhall  be  fued  or  moltrted  by  indidl- 
ment,  information,  popular  action,  or  otherwife,  for  ad- 
vancing the  price  of  ftrong  beer  or  ale,  in  a  reafonabl© 
degree. 

XII.    Innkeepers /uffer in g  tipling. 

By  the  i  J.  c.  9.  If  any  innkeeper,  viiStualler,  or  ale- 
houfekeeper,  or  tavernkeeper  keeping  an  inn  or  viclual- 
]ing  houfe,  fnall  fufFer  any  perfon  inhabiting  in  any  city, 
town  corporate,  market  town,  village,  or  hamlet,  where 
fuch  inn,  tipling  houfe,  or  alehoufe  Ihall  be  [and  by  i  C. 
c.  4.  wherever  he  fhall  inhabit],  to  continue  drinkmg  or 
tipling  therein  (except  fuch  as  fhall  be  invited  by  any 
traveller,  and  fhall  accompany  him  only  during  his  ne- 
cefTary  abode  there:  and  except  labouring  and  hand- 
dicraftfmen,  in  cities,  towns  corporate,  and  market  towns, 
upon  the  ufual  working  days,  for  one  hour  at  dinner  time, 
to  take  their  diet  in  an  alehoufe;  and  except  labourers 
and  workmen,  which  for  the  following  of  their  work  by 
the  day  or  by  the  great,  in  any  city,  town  corporate,  mar- 
ket town  or  village,  fhall  for  the  time  of  their  faid  con- 
tinuing in  work  there,  fojourn,  lodge  or  vi£lual  in  any 
inn,  alehoufe,  or  other  victualling  houfe;  and  except  for 
urgent  and  necefTary  occafions  to  be  allowed  by  two  juf- 
tices);  he  fhall,  on  conviClion  thereof  before  the  mayor  or 
a  jUilice  of  the  peace,  on  view  or  confeflion,  or  oath  of 
one  witnefs,  forfeit  ics  to  the  poor,  i  J.  c,  9.  /.  2. 
I^f.  4.     21  J.  C]. 

The  fame  to  be  levied  by  the  conftables  or  churchwar- 
dens by  v/ay  of  diftrefs  ;  and  for  default  of  fatisfaction 
in  fix  days,  the  diftrefs  to  be  appraifed  and  fold,  ren- 
dring  the  overplus;  and  for  want  of  fufEcient  diftrefs,  the 
party  offending  to  be  by  fuch  mayor  or  juftice  committed 
to  the  common  gaol,  there  to  remain  until  the  penalty  '00 
truly  paid.      1  J.  c.  9  /  3. 

D  4  And 
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And  if  the  conftables  or  churchwardens  do  neglect  their 
duty  in  levying,  or  do  not  levy  the  penalties  ;  or  in  de- 
fault ofdiftrefs,  do  negledl  to  certify  the  default,  by  the 
fpace  of  20  days,  to  fuch  mayor  or  juftice  t,  every  perfon 
fo  oiTcnding  fliail  forfeit  40  s  to  the  poor,  to  be  levied  by 
way  ofdiftrefs  by  warrant  from  fuch  mayor  or  juftice  ;  the 
diftrefs  to  be  detained  fix  days  ;  in  which  time  if  payment 
be  not  made,  the  goods  to  be  appraifed  and  fold,  return- 
inci;  the  overplus  ;  for  want  of  fufficient  dtftrefs,  the  con- 
ftable  or  churchwarden  fo  oiFending,  to  be  by  fuch  mayor 
or  juftice  committed  to  the  common  gaol,  there  to  remain 
until  the  penalty  be  truly  paid*      i  "J.  c.  g.  f.  4. 

And  alfo,  the  faid  ofi^ence  may  be  incjuired  of  and  pre- 
fented  before  juftices  of  affizejjuftices  of  the  peace  in  their 
feftions,  mayors  in  corporations,  and  in  the  leet  j  and 
thereupon  fuch  due  proceedings  ftiall  be  had  for  the  con- 
vi^cion,  as  in  fuch  like  cafes  upon  any  indictment  or  pre- 
fentment  is  ufed.     ^J-c.  ^.f.  5. 

And  all  conftables,  churchv/ardens,  aleconners  and  fide- 
men,  fliall  in  their  feveral  oaths  incident  to  their  offices, 
be  charged  to  prefent  the  faid  offence.     j^J.  c,  ^.f.  j. 

And  moreover,  if  any  alehoufekeeper  fhall  fufFer  any 
perfon  inhabiting  in  any  city,  lown  corporate,  market 
town,  village  or  hamlet,  where  fuch  inn,  tipling  houfe, 
or  alehoufe  Ihall  be,  tocontinue  drinking  or  tipling  there- 
in as  aforefaid  ;  he  fliall  be  difabled  for  the  fpace  of  three 
years  to  keep  any  fuch  alehoufe.     21  y.  c.  'j.f.  4. 

JCIIl,  Ferjons  guilty  of  tipling. 

Fenalty  of  tip.         ^*  ^^  ^ny  pcrfon  (unleTs  thofe  excepted  under  the  fore- 
iips-  going  head,    by  i  y.  r.  9.)  fhail  continue  drinking  or  tipl- 

ing, in  any  inn,  vidtualling  houfe,  or  alehoufe,  or  any  ta- 
vern keeping  an  inn  or  victualling  houfe  ;  he  ftiall,  on  con- 
vidion  thereof  before  the  mayor  or  a  juftice  of  the  peace, 
on  view,  confeiTion,  or  oath  of  one  wimefs,  forfeit  for  every 
offence  3s  4 d,  to  be  paid  within  one  week  next  after  the 
conviction,  to  the  churchwardens,  who  ftiall  be  account- 
able for  the  fame  to  the  ufe  of  the  poor  :  And  if  he  ftiall 
refufe  or  negleCt  to  pay  the  fiime,  it  ftiall  be  levied  by  di- 
ftrefs:  And  if  he  be  not  able  to  pay  the  forfeiture,  then 
the  mayor,  juftice,  or  court  where  the  conviction  fhall 
be,  may  punifti  the  offender,  by  fetting  him  in  the  ftocks 
for  every  oficnce  by  the  fpace  of  four  hours.  4  y.  c.  5. 
y;  4.      1  J   c.  g.     21  J.  c.  7.      I  C.c.  4. 

The  faid  offence  may  alfo  be  inquired  of  and  prefented, 

before  juftices  of  aflize,  juftices  of  the  peace  in  fefTions, 

i^  ma,yors.. 


mnyors,  and  in  the  leet ;  and  proceeding  fhall  be  bad 
thereupon  for  the  con  virion,  as  upon   indiitnient  or  pre- 

lentment.     A-J-*-'-  5-/  5- 

The  offender  to  be  prefented,  indicted,  or  convifled  in 
ijx  months.     4.  J.  c.  5./  11. 

And  all  conftables,  churchwarcenr,  aleconners,  and 
fidemen,  fliall  in  their  fevcr.-il  oaths  incident  to  their  of- 
fices, be  charged  to  prefent  the  f'aid  offence.      21  J-  c.  7. 

2.   And  if  any  alehoufekeeper  Oiall  be  conviiSled  of  the  Alehounkreppr 
faid  offence,  he  Lhall  moreover  for  the  {"pace  of  three  years  guiiiyoftiplUig. 
be   difabled   to  keep    any    fuch    alehoufe.     7   J.   c,   10. 
21  J.  c.-j.f.  4. 

XIV.  Conceiving  drunkcnnefs. 

T.  Drunkennefs   excufcth    no  crime  ;    but  he  who   is  Drunkennefsno 
guilty    of     any     crime    whatever,    thro'    his    voluntary 
drunkennefs,  fnall  be  puniflied  for  it  as  much  as  if  he  had 
been  fober.      i  Haw.  2. 

2.  If    any  offend    their   brethren  by  drunkennefs,  the  Spiritual  cea- 
churchwardens  and   fidemen  fhall   prefent  the  fame  to  the        • 
ordinary,  that  they  may  be  punifhed  by  the  feverity  of  the 
Jaws,  according  to  their  deferts  ;  and  fuch  notorious  offen- 
ders fhall  not  be  admitted  to  the  holy  communion,  till  they 
be  reformed.     Can.  109. 

And  all  conffables,  churchwardens,  aleconners,  and 
fidemen,  ihall  be  fworn  ta  prefent  ihe  offence  of  drunken- 
nefs.    AJ.c.sf--].  p     ,    r     , 

•2.  Every  perfon  who  fhall  be  drunk,  and  thereof  fhall  '*""=*''-"■  "*^ 
be  convicted  (iKj  before  one  luiticc,  or  mayor,  on  view, 
confeilion,  or  oath  of  one  witnefs,  fhall  forfeit  for  the  firll 
offence  5  s,  to  be  paid  within  one  week  after  conviclion, 
to  the  churchwardens  (L),  who  fhall  be  accountable  for 
the  fame  to  the  uib  of  the  poor  ;  and  if  he  fliall  refufe  or 
iiegletSt  to  pay  the  fame  as  aforcfaid,  it  fhall  be  levied  by 
diffrefs  (M)  ;  and  if  the  offenocr  be  not  able  (N)  to  pay 
the  faid  fum  of  5  s,  he  fhall  be  committed  to  the  flocks 
(O),  there  to  remain  by  the  fpace  of  fix  hours.  4^.  c,  5. 
/.  2.     21  J.  c.  'j.f.  I.  3. 

And  if  any  conffablc,  or  other  inferior  officer  to  whom 
that  fhall  be  given  in  charge  by  the  precept  of  any  mayor 
or  juftice,  do  negle£l  the  due  corrcdfion  of  the  offender,  or 
the  due  levying  of  the  penalties  where  diitrefs  may  be  had  ; 
every  perfon  fo  offending  fhall  forfeit  10  s,  to  be  levied  by 
diifrefs,  by  any  other  perfon  having  warrant  from  any 
niaywr,  jufticej  or  court,  where  any  fuch  couvidion  fliall 

be. 
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Second  offence. 


Who  miy  in- 
<imre  thcr:;of. 


lo  what  time. 


^lelioiifes. 


None  to  be  twice 


be,  to  be  paid  to  the  churchwardens,  who  fhall  account 
for  the  fame,  to  the  ufe  of  the  poor  where  the  offence  ihall 
be  commictecl.     4  J.  c.  ^.f.  3. 

4.  And  if  any  perfon  once  convi6led  of  drunkennefs, 
fhall  after  that  be  zigain  convidlcd  of  the  like  oiFence,  he 
Ihall  be  bounden  with  two  fureties  in  a  recognizance  or 
obligation  of  10 1,  with  condition  to  be  from  henceforth 
of  good  behaviour.     A-  jf'  '^    S-  f'  (>•     21  jf,  c.  n.  f.  3. 

To  he  &f  good  behaviour]  Lord  Hale,  fpeakinr""  of  the  fta- 
tute  of  34  Ed.  3.  f.  I.  which  gave  juftices  power  to  bind 
malefa'51:ors  to  the  good  behaviour,  generally,  without  any 
time  limited,  fays,  that  it  is  not  meant  that  the  fame  fhall 
be  perpetual,  but  in  the  nature  of  bail,  viz.  to  appear 
at  fuch  a  day  at  their  feffions,  and  in  the  mean  time  to  be 
of  good  behaviour.      2.  H.  H.  136. 

5.  The  fiiid  offence  may  alfo  be  inquired  of  and  pre- 
fented  before  juftices  of  afTize,  juflices  of  the  peace  in  their 
ieffions,  mayors,  and  in  the  leet ;  and  thereupon  procefs 
fhall  be,  had  for  the  convi£l:ion,  as  upon  indiclment  or  pre- 
lentment.     ^J.  c.  5./  5. 

6.  But^the  offenders  ihall  be  prefented,  indided  or  con- 
vi£led  in  fix  months.     4  ^.  c.  ^.f.  11. 

y.  It  is  alfo  provided,  that  this  a<5l  Ihall  not  abridge  the 


punlfhed  tor  the  ecclehaflical  junfdiaion.     4  J.  c.  5.  /  8. 


fame  offence. 


Alehoufekeepcr 
drunk. 


)Iatvy. 


But  when  the  offender  hath  been  once  punlflied,  by  any 
the  ways  before  mentioned,  he  fhall  not  be  punifhed  again 
by  any  other  ways  or  means,    f.  9. 

8.  If  any  alehoufckeeper  fliall  be  convi<Sled  of  being 
drunk;  he  fhall,  befides  the  penalties  abovementioned,  be 
utterly  difabled  to  keep  any  fuch  alehoufcj  for  the  fpace  ok 
three  years  nextenfuing  the  conviction.      7  y.  c.  10. 

9.  Every  perfon  in  his  majefty's  pay  in  the  navy,  being 
guilty  of  drunkennefs,  fhall  incur  fuch  punifhment  as  a 
court  martial  fhall  think  fit  to  im^wfe.  22  G,  2.  i".  ^J* 
Art.  2. 


XV.  Detaining  goods  for  the  reckoning. 


General  powtr 
pt  detaining. 


I.  An  innkeeper  may  detain  the  perfon  of  the  gueft  who 
eats,  or  the  horfe  which  eats,  till  payment.  And  this  he 
may  do,  v/iihout  any  agreement  for  that  purpofe.  For 
men  that  get  their  livelihood  by  entertainment  of  others, 
cannot  annex  fuch  difobliging  condition,  that  they  fhall 
retain  the  party's  property  in  cafe  of  nonpayment  ;  nor 
make  fuch  difadvantageous  and  impudent  a  fuppofition, 
that  they  Ihouid  not  be  psid.  And  therefore  the  law  an- 
nexes 
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nexcs  fuch  a  condition,  without  the  exprefs  agreement  of 
the  parties.     Bac.  Abr.  Inns. 

For  it  would  be  hard  to  oblige  him  to  fue  for  every  little 
debt;  and  a  greater  hardfhip,  that  he  might  not  be  able 
to  find  who  was  his  gueft.     id. 

2.  But  an  horfe  committed  to  an  innkeeper,  may  be  de-  Horfe  to  be  de- 
tained only  for  his  own  meat,  and  not  for  the  meat  of  the  tained  only  for 
gueft,  or  of  any  other  horfe  ;  for  the  chattels  in  fuch  cafe  ^'^  "'vnineac, 
are  only  in  the  cuftodyof  the  law  for  the  debt  that  arifes 
from  the  thing  itfelf,  and  not  for  any  other  debt  due  from 
the  fame  party  ;  for  the  law  is  open  for  all  fuch  debts,  and 
doth  not  admit  private  perfons  to  take  reprifals.  Bac.  Abr, 
Inns.     I  BulJ}.  201 . 

.  3.  Alfo,  if  any   innkeeper,  alehoufekeeper,  vIiElualler,  Rcckomng  tobe 
or  futler,  in  giving:  any  account  or   reckoning  in  writing:, '°  particulars  j 

L  •,•       n     11        f   r  J  .         •        •         I  .•       ,^    anaveffeLstobe 

or  otherwile,  Inall  rerule  or  deny  to  give  m  the  particular  feaUd. 
number  of  quarts  or  pints,  or  (hall  fell  in  meafures  un- 
marked ;  it  fliall  not  be  lawful  for  him,  for  default  of  pay- 
ment of  fuch  reckoning,  to  detain  any  goods  or  other 
thing,  belonging  to  the  perfon  or  perfons  from  whom  fuch 
reckoning  fhall  be  due,  but  he  (hall  be  left  to  his  af^ion  at 
law  for  the  fame,  any  cuftom  or  ufage  to  the  contrary  not- 
withftanding.      11  iff  12  TV.  c.  1^.  f.  2. 

4.  In  like  manner  if  the  innkeeper  gives  credit  to  the  Goods fuffcred to 
party  for  that  time,  and  lets  him    go  without  payment  ;  not^'tobe re!^' 
then  he  hath  waived  the  benefit  of  the  cuftom,  and  muftuken. 

rely  on  his  other  agreement.     8  Mod.  172. 

5.  An  innkeeper  that  detains  a  horfe  for  his  meat,  can-  Goods feizdjnot 
not  ufe  him  j  becaufe  he  detains  him  as  in  cuftody  of  the*°  ^"^*^^'^* 
law:  and  by  confequence,  the  detention  muft    be  in  the 

nature  of  a  diftrefs,  which  cannot  be  ufed  by  the  diftrainer, 
Bac,  Abr.  Inns. 

6.  But  by  the  cuftom  of  London  and  Exeter^  if  a  man  Whether tbcy 
commit  an  horfe  to  an  innkeeper,  and  he  eat  out  his  price  ;  ""^^         '^' 
the  innkeeper  may  take  him  as  his  own,    upon  the  reafon- 

able  appralfement  of  four  of  his  neighbours  ;  which  was, 
it  feems,  a  cuftom  arifing  from  the  abundance  of  trafRck 
with  ftrangers,  that  could  not  be  known,  to  charge  them 
with  the  action.  But  the  innkeeper  hath  no  power  to  fell 
the  horfe,  by  the  general  cuftom  of  the  realm.  Bac.  Abr. 
Inns. 

So  in  the  cafe  oi  Jones  and  Pcai-Je,  E.  q  G.  In  trover 
for  three  horfes,  the  defendant  pleaded  that  he  kept  a  pub- 
lick  inn  at  Glcijltnburyy  and  that  the  plaintiff"  was  a  car- 
rier, and  ufed  to  iet  up  his  horfes  there  ;  and  36  1  being 
due  to  him  for  keeping  the  horfes,  which  was  more  than 
they  were  v/orth  ;  he  detained  and  fold  them,  as  well  he 

might ; 
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might':  But  on  demurrer,  judgment  was  given  for  the 
plaintift":  an  innkeeper  having  no  power  to  fell  horfes,  ex- 
cept by  rpecial  cuftom,  as  in  the  city  of  London.  And  be- 
fides,  when  the  horfes  had  been  once  out,  the  power  of 
detaining  iheni  for  what  was  due  before  did  not  iubfift  at 
their  coming  in  again.     Str.  556. 

J(FI.  Goods  of  a  gtiejl  Jlolen  out  of  an  inn. 

J""*'^'J*-p*^^''^'  I.  Inns  were  allowed  for  the  benefit  of  travellers,  who 

goods  ftolcn.  ^^^^  certain  privileges  whilft  they  are  in  their  journeys, 
and  are  in  a  more  peculiar  manner  protected  by  the  law  : 
it  is  for  this  reafon,  that  the  innkeeper  fhall  anfv/er  for 
thofe  things  which  are  ftolen  within  the  inn,  though  not  de- 
livered to  him  to  keep,  and  tho'  he  was  not  acquainteu  that 
the  guefts  brought  the  goods  to  the  inn  ;  for  it  (hall  be 
intended  to  be  thro'  his  negligence,  or  occafioned  by  the 
fault  of  him  or  his  fervants.     8  Co.     Caley's  cafe. 

So  if  he  puts  a  horfe  to  pafturc,  v/ithout  the  direction 
of  his  gueft,  and  the  horfe  is  ftolen,  he  muft  n,;ikefatis- 
faction.      (But  otherv/ife,  if  with  his  direction. ;      id. 

In  like  manner,  if  an  innkeeper  bids  bis  guei'i  take  the 
key  of  his  chamber  and  lock  the  door,  aad  tells  him  that 
he  will  no:  take  the  charge  of  the  goods  ;  yet  if  they  are 
ilolen  he  fliall  be  anfvverable  :  becaufe  he  is  charged  by 
law  for  all  things  which  come  to  his  inn  ;  and  he  ciinnot 
difcharge  himfelf  by  fuch  Of  the  like  words.  Dalt.  r.  56. 
Blacker  by.  169. 
v.'ho  iTiali  be  2.  Holt  C.  J.  doubted  whether  a  man  is  a  gueft  by  fet- 

^^eemed  a  gueft    ^j^^  ^,p  {^jg  ^orfe  at  an  Inn,   thoup;h  he  never  went  into  the 

111  this  leiped-.       .       ^.y    r  ^c       -i  l  l  t.  •     a-  u    ii         l  /-      . 

inn  himfelf  5  but  the  other  three  juitices  held,  that  l-jch 
perfon  is  a  gueft  by  leaving  his  horie,  as  much  as  if  he  ';ad 
ftaid  himfelf,  becaufe  the  horfe  muft  be  fed,  by  which  the 
innkeeper  has  ^aiii ;  otherwife  if  he  had  left  a  trunk,  or  a 
dead  thing.      \  Salk.  388. 

So  If  a  man  comes  to  an  inn  with  a  hamper,  in  which 
he  hath  certain  goods  (to  wit,  hats,  as  the  cafe  w.js),  and 
departs  leaving  it  with  the  hoil,  and  two  days  after  comes 
again  ;  v/hereas  in  the  time  of  his  abfence  this  was  ftolen  ; 
he  fhall  not  have  any  action  againft  the  hoft,  becaufe  he 
was  not  a  gueft  at  the  time  of  the  ftealing,  and  the  hoft 
had  no  benefit  by  the  keeping  thereof,  and  therefore  fhall 
not  be  charged  for  the  lofs  thereof  in  his  abfence.  i  Rairs 
Abr.  2.  " 

If  an  attorney  hires  a  chamber  in  an  jnn  for  a  whole 
term,  the  hoft  is  not  chargeable  with  any  robbery  in  it, 
becaufe  the  party  is  as  it  were  a  lefTee.     AIo.  877. 

If 
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If  one  comes  to  an  inn,  ana  makes  a  previous  contract 
for  lodging  for  a  fet  time,  and  doth  not  eat  or  drink  there  ; 
heisnogueft,  but  a  lodger,  and  fo  not  under  the  inn- 
keeper's protection  ;  but  if  he  eats  and  drinks,  or  pays  for 
his  diet  there,  it  is  otherwife.      12  Mod.  255. 

Soldiers  billeted  areguefts.     Clayt.  97. 

XVII.  Guejts  fiealing  goods, 

Agueftina  common  inn,  arifing  in  the  night  time, 
and  carrying  goods  out  of  his  chamber  into  another  room, 
and  from  thence  to  theftable,  intending  to  ride  away  with 
them,  is  guilty  of  felony,  altho'  there  was  no  trefpafs  in 
the  taking  of  them  (which  yet  is  generally  required  in 
cafes  of  felony.)     Dalt.  c.  40. 

NOTE,  The  univerfities  are  generally  excepted  out 
of  thefe  ad.s  concerning  alehoufes. 

A.  Information  and  complaint  for  felling  ale  with- 
out licences  on  the  5  G.  3.   c.  46. 

Wcftmorland.    O  E  it  retnembred,    that  this day  of 

in  the year  of  the  reign  of 

his  majcjly  king  George  the  third  that  now  is,  A.  I.  genile- 
mtin^  in  his  proper  perfon^  as  well  for  his  faid  majejly  ac  for 
hi?nfelf  exhibiteth  to  7ne  J.  P.  efquire.^  one  of  his  faid  rna- 
jejly^s  juftices  of  the  peace  in  and  J  or  the  faid  county^  a  com- 
plaint  and  information^    and  thereby    informeth   me.,  that   on 

the day  of now    lafl  pafl^  and  at  fever al  times 

between  the  faid day  of and  the  time  of  exhibit- 
ing this  information  and  complaint.^  one  A.  O.  of — in  the 

county  aforefaid.^  yeoman.,    at ■  aforefaid    in    the    county 

aforejaid,  did  fell  ale  and  beer.,  and  other  excifeahle  liquors, 
by  retail.,  without  being  duly  liceyifcd  Jo  to  do ;  whereby  the 
faid  A.  O.  hath  forfeited  the  Jum  of  40  i,  together  with  the 
co/ls  and  expences  cf  conviding  the  faid  A.  O.  for  the  faid  of- 
fence \  and  that  A.  W.  of' in  the  faid  county,  yeoman, 

is  a  material  witncfs  to  be  examined  concerning  the  premiffes  : 
j^nd  thereupon  the  Jaid  A.I.  who  as  luell  for  his  faid  majejiy 
as  for  himfclf  exhibiteth  this  information,  prayeth  judgment  cf 
tne  the  faid jif lice  in  the  premijjes,  that  he  may  have  one  moiety 
of  the  faid  fum  of  i^O  s ,  and  alfo  the  cojls  and  expences  of  fuch 
conviiiion  as  aforefaid,  according  to  the  form  of  the  flatiite  in 
that  cafe  made  j  and  that  the  faid  A.  O-   may  be  fimmonrd  ta 

a-nfvier 
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enfwer  the  pretnljps,  and  the  fold  A.  W.  to  tejiify  his  kfmtv^ 
ledge  therein. 

A.I. 
Before  me  the  juftice 
aforefaid, 

J.  P. 

B.  Summons  of  a  perfon  Tor  felling  ale  without  li- 
cence; and  alfo  of  a  witnefsj  on   the   5    G.  3. 

£.    46* 

Weflmorland.    ^ro  the  conftable   of- in  the  faid 


■■{"' 


county. 


TJ^H  E  R.  E  J  S  d    complaint  and  information    hath  been 

this  day    exhibited  before   me  ^  V.efquire^  one   of  his 

mojejiys  jnfiices  of  the  peace  in  and  for  the  faid  county^    by  A.  I, 

of '  gentleman,  fetting  forth ^  that  on  the  — — — —  day  of 

'"  .  ■  —  noxv  lajl  pajiy  and  at  feveral  times  between  the  faid 
• day  of and  the  time  of  exhibiting  thefaid  infor- 
mation and  complaint^  one  A.  O.  of———  in  the  county  afore- 
faid, yeoman,  at ■  aforefaid  in  the  coUnty    aforefaid,  did 

fell  ale  and  beer,  end  other  excifeable  liquors,  by  retail,  with- 
out being  duly  licenfed  fo  to   do-,  and  that  A.  W.  of in 

the  faid  county,  yeoman,  is  a  material  witnefs  to  be  examined 
concerning  the  premiffes :  Thefe  are  therefore  to  require  you  forth- 
with to  fummon  the  fame  h.  O.  to  appear  before   me   at 1 

in  the  faid  county,  on the day  of  ——m^  at  the 

hour  of«  '  to  anfvoer  to  the  matter  fo  complained  and  in- 

formed ofagainfl  him  ;  and  to  fummon  alfo  the  faid  A.  W.  to 
appear  before  me  at  the  fame  time  and  place,  to  teJlify  his  know- 
ledge in  the  premifes.  And  be  you  then  there  to  certify  what 
you  jhall  have  done  in  the  execution  hereof.  Herein  fail  you 
■dot.     Given  under  my  hand  and  feal  this  •    •  day  of  — — 

in  the  •  year . 

Note,  zfeparate  fummons  for  a  witnefs,  in  behalf  of 
either  of  the  parties,  may  eafily  be  extradted  from  the 
premifles,  mutatis  mutandis, 

C.  Conviction  for  felling  ale  without  licence;  on 
the  5  G.  3.  f.  46,  fpecially  diredled  by  the 
ftatute. 

Middlefex.    7>  E  it  remembred,  that  on  this day  tf 

■  —  in  the  year  ••  •  A.  O.  of         « 

fvfis  duly  c^nvi^ed  before  me  J.  P.  efquirey  one  of  his  majeflys 

pifiices 
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fupkes  of  the  peace  for  the  county  ofM.  for  feUlng  ale  or  her*, 
cr  other  excfeable  liquors  (as  the  cafe  fhall  be)  without  kinjr 
duly  licet f ed  fo  to  do,  according  to  ihejlaiutes  in  fuch  cafe  made 

end  provided^    tvhereby   he  has  forfeited  the  fu?n  of this 

being  the firfl,  feccnd,  or  third  cffcnce  (as  the  cafe  fhall  be) 
hefides  the  cofts  and  expenccs  of  this  ccnviolion  ;  which  cofis  and 
€Xpences  I  the  faid  jiijiice  of  the  peace  do  hereby  a  (certain  and 

affefs  at  the  fam  of purfuant  to  the  flatute  in  fuch  cafe 

made  and  provided.  Given  under  my  hand  andfe-al-t  the  d^j 
and  year  above  written. 

D.    Commitment  on   non-payment   of  the  peoalry 
for   felling  ale    without  licence;  on  the    sG.^' 

€.  46. 

f    To   the  confiiable  of in  the   fai<l 

Weftmorlands  county,  and  to  the  keeper  of  his  ma- 

L       jefty's  gaol  at in  the  faid  county* 

JpTHEREAS  A.  O.   of in   the    cmir.ty  aforefaid^ 

yeoman f  was    on  the    ■  d^iy  of didy  ccn" 

'ui£ied before  me  J.  P.  efqttirc,  one  of  hi^  faid  majejly  s  jujiices  sf 
the  peace  in  and  for  the  faid  county,  for  felling  ale  [beer,  or  ether 
excifeable  liquors,  as  the  cafe  Ihall  bej  without  being  duly  li^ 
cenfed  fo  to  do,  according  to  thejlatutes  in  fuch  cafe  made  and 
provided;  whereby  he  hath  forfeited  the  fum  of  forty  /hillings 
(this  being  thefirji  offence,)  befides  the  ccfls  arid  expences  of  his 
convi^ion,  which  expences   I  have  afcertained   and  offeffed  at 

the  fum  of- —purfuant  to  the  flatute  in  fuch  cafe  tnade: 

Ayid  whereas  the  faid  A.  O.    on  the  faid day  of 

had  notice  of  the  faid  conviPAon,  and  hath  refufed  or   negleEled 

to  pay,  and  hath  not  paid,  thf  faid  fcveral  funis  of  forty  fhilUngs 

and  •  :   I  do  therefore  hereby  comtnand  you    the  faid  con- 

Jiable,  to  apprehend  him  the  faid  A.  O.  and  him  to  convey  to 

tht  faid  gaol  at aforefaid,  and  deliver   him   to  the  faid 

keeper  thereof,  together  ivith  this  precept :  And  I  do  hereby  com^ 
mandyou  the  faid  keeper  of  the  faid  gaoi,  to  receive  into  your 
cujlody  in  the  faid  gaol  him  the  faid  A.  O.  and  him  there faf eh 
to  keep  for  thefpace  of  one  month,  unlefs  he  Jhall  fooner  pay  the 

faid  jeveral  futns  of  forty  foillings   and  > ,  and  alfo   the 

cofls,  charges,   and   expences  of  executing  the  faid  conviction. 

Given  under  my  hatidandfealy  the day  of in 

the  year . 

The  like  will  do  for  the  fecond,  third,  or  other  fubfa- 
quent  ofFcnce,  mutatis  mutandis, 

E.  F. 


48  ZU})(mUs^ 

E.  F.  Precept  to  the  high  conftable  to  ilTue  war- 
rants to  the  petty  conftabIes>  to  fummon  ale- 
houfckeepers  to  be  licenfed  i  on  5  6f  6  Ed.  6. 
c.  25.  2  G.  2.  c.  28.  and  26  G.  2.  ^.  31. 


f  To  John  1 

I.  j      Ibble  of 

t      county. 


Bownefs^  gentleman,  high  con- 
Weftmorland.  "j      liable  of  the  Eaji  Ward  within  the  faid 
)unty, 


TN'  purfuance  of  the  Jlatntes  in  that  cafe  tJiade,  thefs    are   to 
require  you^  on  fight  hereof^  to  iffue  out  your  warrants  to  all 
petty  conjiables  belonging  to  the  feveral  conjlablcwicks    within 
your  faid  zvard,  in  the  form  ^    or   to   the  effe£l  hereon  indorfed. 
Given  under  our  hands  and  fa  is  the day  of      ■         ■ 

J.  P. 

K.  P. 

Form  of  the  warrant  as  above  diredled  : 

Weflmorland,  ?  t-.      ,  n  1  1       r 

Eaft  Ward.    S  ^°  '^^  conftabie  of  _- 

7^  T  virtue  of  a  warrant  from  his  niaje/iy^s  jiijlices  of  the 
-*-'  peace  atiing  within  the  faid  vjard  to  ine  direcled^  you  are 
hereby  required  to  give  notice  to  all  licenfed  inn-keepers  and  ale- 
houfekcepers  within  your  confiablewick,  and  afo  to  ail  perfons 
tinlicerfed  (fo  far  as  the  fa7ne  JJoall  come  to  your  knowledge)  who 
do  intend  to  offer  thcmjelves  to  he  licenfed  at  the  next  general 
meeting  of  the  faid  jujlires  for  that  pur pcfe^  that   they   do  per ~ 

fonally  appear  before  the  Jaidjufiices  at ■  on  the day 

tf/"  September  ??o7,  at  the   hour  of in  the  forenoon  of 

the  fame  day^  to  take  or  renew  their  licences  for  the  year  enju- 
ing ;  and  alfo  to  give  them  notice^  that  every  perfon  then  and 
there  to  he  Uceyfed^  niu ft  perfon  ally  enter  into  a  recognizance  iii 
the  fum  of  io\,  together  zuith  two  furetics  in  5  1  cach^  or  one 
furety  in  lol,  that  they  will  not  ife  or  fuffer  any  unlawful 
gsmes,  and  that  they  will  keep  good  order  and  rule  within  their 
refpeclive  houjes  and  other  places ;  and  if  any  Jhall  be  hindred 
hyficknrf,  or  other  reafonable  caife  to  he  alloived  by  the  faid 
jujiices^  that  he  mujl  procure  two  furcties  then  and  there  to  be 
hound  in  like  manner  in  10  1  each. 

And  unto  fuch  perfons  as  have  not  been  licenfed  for  the  year 
preceding^  you  are  further  to  give  notice^  that  no  licence  will 
he  granted  to  any  of  them,  uv.lcf  he  Jhall  afoy  at  the  fame  timer 

and 


md  place f  produce  a  certificate  under  the  hands  of  the  minijier 
and  the  major  part  of  the  churchwardens  and  overfeers^  or  elfe 
of  thret  or  four  reputable  and  fubjtantial  houfeholders  of  the 
place  when  he  Inhabiteth,  Jetting  forth  that  he  is  of  good  fame^ 
and  of  fober  life  and  converfation. 

And  you  are  to  make  a  return  to  thefaid  juflices^  at  the  fame 
time  and  place,  in  zuriting  under  your  hand^  containing  the 
names  of  allfuch  per  fans  as  you/hall  have  fummonedfo  to  appear 
before  them  as  is  aforefaid^  together  zuith  their  dwelling p/aces^ 
and  ihefigns  by  which  their  houfes  are  known. 

Hereof  fail  not.     Given  under  my  hand  at  Raifbeck  in 

the  faid  county  the  ———  day  of in  the  year  of  our 

Lord • 

John  Bownefs,  high  confiable» 

G.  Licence  to    keep   an    alehoufei  on  the  5  &?  5 
Ed,  6.  c.  25.   2  G.   1,  c.  28.  and  26  G,  2.  ^.  31, 

WefkmoAzndy  y^T  a  gen£?-al  meeting  of  his   maje/ify's  juf- 

Eaft  Ward.  tices  of  the  peace  for  the  faid  county,  ad- 

ing  within  the  divifion  of  the  Eaft  Ward  aforefaid  in  the  county 

aforefaid   holden  at  in  and  for  the  faid  divifion^  for  li^ 

cenfing  perfons  to  keep    common  inns    and  alehoufes  the         — 

day  (?/ September    in  the year  of  the  reign  of  our  fove-- 

rei^n  lord  George  the  third,  of  Great  Britain,  France,  and 
Ireland,  king,  defender  of  the  faith,  and  fo  forth ^  and  in  the 
year  of  our  Lord . 

We  his  majeflfs  jufiices  of  the  peace  for  the  faid  county y 
whofe  hands  and  feah  are  hereunto  fet  {whereof  one  is  of  the 
quorum)  offembled  at  the  faid  general  meeting,  do  allow  and 

licenfe  A,  B.  yeoman,  at  the  fign   of in within  the 

divifion  and  county  aforefaid,  to  keep  a  common  alehoufe  or  vic- 
tualling hovje,  and  to  utter  and  fell  victuals,  heer,  ale,  cyder, 
and  other  excifeable  liquors,  to  he  drank  in  the  fame  houfe  where 
in  he  now  dwelleth,  and  not  elfewhere,  for  one  whole  year  from 
the  2gth  day  of  this  prefent  month  of  Scptemhsr,  and  no  longer: 
So  as  the  true  ajjize  in  bread,  beer,  ale,  and  other  liquors, 
hereby  allowed  to  be  fold,  be  duly  kept ;  and  no  unlawful  game 
or  games,  drunkennefs  or  any  other  diforder  be  fuffered  in  his 
houfe,  yard,  garden,  or  backfide  ;  hut  that  good  order  and  rule 
be  maintained  and  kept  therein,  according  to  the  laws  of  this 
realm  in  that  behalf  made.  Given  under  our  hands  andfeals 
the  day  andyraffirji  above  written. 

If  he  hath  not  been  licenfed  the  year  before,  then  thefe 
words  mufl  be  inferted,  [A  certificate  under  the  hands  cf 

—  ■      •  '  having  been  firfl  produced  unto  us,  fet  ting  forth  that 

Voh.  I.  E  the 
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the /aid  '    •     ■  •  is  of  good  fame,  and  of  foher  life  and  con-*' 
verfation. 

But  if  fuch  perfon  hath  been  licenfed  the  year  before, 
this  certificate  is  not  required  ;  and  therefore  to  infert  the 
fame  in  all  licences  is  abfurd  ;  and,  if  executed  by  the 
juftices  in  fuch  form,  muft  be  in  many  inftances  not  true. 

H.  Recognizance  of  an  alehoufekeeper ;  on  5  &?  6 
Ed,  6.C.  25.  and  26  G.  2.  ^.  31. 

Weftmorland.  jnE  it  remembred,    that  on  the   day 

-*-'   of        ■    ■  ■  in  the year  of  the  reign 

of  •       ■  ■■'  A.  P.  of-  in  the  county  aforefaid,  innkeeper^ 

and  A.  S.  of  ■  yeoman,  and  B.  S.  of  •  yeoman, 
perjonally  came  before  us  ———  efquires,  jujiices  of  the  peace 
for  the  jaid  county,  and  acknowledged  themfelves  to  owe  to  our 
f aid  f over eign  lord  the  king,  that  is  to  fay,  the  faid  A.  P.  the 
fum  of  io\,  and  the  faid  A.  S.  and  B.  S.  the  fum  of  5 1 
eachf  of  good  and  lawful  money  of  Grezt  Britain,  to  be  made 
and  levied  of  their  goods  and  chattels,  lands  and  tenements  re- 
fpe5Jively,  to  the  ufe  of  our  faid  fovereign  lord  the  king,  his 
heirs  andfuccejjors,  if  the  faid  A.  V.  Jhall  make  default  in  the 
condition  underzvritten. 

THE  condition  of  this  recognizance  is  fuch,  that  whereas  the 
above-boundcn  A.  P.  is  licenfed  to  keep  a  common  inn  and  ale- 
houfe  for  one^  year  from  the  2gth  day  of  this  prefent  month  of 
September  in  the  houfe  where  he  now  dwelleth  at  •• 
aforefaid;  if  he  the  faid  A.  P.  Jhall  keep  and  maintain  good 
order  and  rule,  and  Jhall  fuffer  no  diforders  or  unlawful  games 
to  he  vfed  in  his  faid  houfe,  nor  in  any  cut  houfe,  yard,  garden  t 
or  backfide,  thereunto  belonging,  during  the  faid  term,  then  this 
recognizance  Jhall  be  void. 

Taken  and  acknowledged  the  day  and 
year  above  written,  before  us. 


L  Information 


J.  information  of  drunkennefs;  on  the  j\.J.  c.  5. 
and  2 1  J,  <:.  7, 

pThe  information   of^/.  /.  of in 

j       the  county  aforefaid,    yeoman,  exhi- 

j       bited   before  me  7'  P-  efquire,  one  of 

Weftmorland,  -^       his  majefty's  juftices  of  the  peace  for 

the   faid   county,  the —  day  of 

in  the  year  '  who  on  his 

oath  faith, 
CJ^HAT  A.  O.  of  in  the  ccuniy  aforefaid^  labourer^ 

■^  en  the   —— ^ day  of in  the  year  aforefaid^  at  the 

parijh  of in  the  faid  county^  was  drunk  5    contrary  ta 

thefiatutes  in  fuch  cafe  made:  And  thereupon  he  the  faid  A.  I. 
prayeth  that  he  the  faid  A.  O.  may  forfeit  the  fan  of  five 
Jhillings  to  the  ufe  of  the  poor  of  the  faid  pari fo^  as  by  the  faid 
/latutes  is  required, 

A.L 
Before  me 

J.P, 

K.  Summons  thereupoji. 
Weftmorland,  •<      To  the  confliable  of  ■ 

Tf^O  RAS  MUCH  as  information    upon  oath   hath   been 
-*•     made  before  me].  P.  efquire.,  one  of  his  majefly's  jujiices 

of  the  peace  for  the  faid  county^  that  A.  O.  ef-^ in  the 

county  aforefaid,  labourer^  on   thli  — day  of  •  in  the 

year  at  the  parij!)  of •  in  the  county  aforefaidy 

tvas  drunk ;  contrary  to  the  fiatutcs  in  fuch  cafe  made  :  Tbefe 
are  therefore  to  require  you  to  fummon  the  faid  A.  O.  to  ap^ 

pear  before  me  at in  t  ha  faid  county ,  on    ■  the 

fc  ■'■  day  of  '•  to  anfwer  unto   the  faid  information^ 

and  to  Jhew  caufe  why  the  penalty  of  five  fi)ill:ngs  Jhmld  not  be 
levied  on  the  goods  of  him  the  faid  A,  O .  for  the  faid  offence ; 
and  be  you  then  there  to  certify  what  you  fijall  have  done  in 
the  premiffes.     Given  under  my  hand  and  fealy  the  • 
day  of  >  in  the  year  .•  , 

Note,  the  juftice  may  convi£t  on  his  own  view;  and 
then  the  information  and  fummons  are  needlefs. 


E  2  L.  Warrant 


5  2  ZU\)oukS. 

L.  Wiirrant  to  the  churchwardens  (if  they  are  not 
prefent  at  the  conviftion,  or  the  offender  makes 
default  by  not  appearing)  to  receive  the  penalty 
of  drunkeaaelsi  by  the  4  J,  f.  5.  and  21  J,  c.y, 

,,7-  n.        ?      1         S  To  the  churchwardens  of  the  parilh 
t      or in  the  laid  county. 

•pORJSMUCH   as    A.   O.    0/  in  the  coutity 

•^  aforefaid^  labourer^  is  conviSied  before  me  J.  P.  efquire, 
£iie  of  his  majejiy^s  juflices  of  the  peace  for  the  faid  county^  for 

that  hs  the  [aid  A.  O,  en  the day  of in   the  year 

»  I     - —  at  the  parif}}  of in  the  faid  county^  was  drunk^ 

contrary  to  the  Jiatutes  in  fuch  cafe  made;  whereby  he  hath 
forfeited  the  fum  of  five  fhillingSy  to  the  vfe  of  the  poor  of  the 
faidparif):  Thefe  are  therefore  to  require  you  to  demand  and 
receive  of  and  from  him  the  faid  A.  O.  the  faid  fum  of  five 
jhillings^  to  be  by  you  accounted  for  to  the  ufe  afortfaid  :  And 
if  he  jh  all  refufe  or  negleSi  to  pay  the  famcy  by  the  fpace  of  one 
week  after  fuch  demand  made;  that  then  you  certify  to  me  fuch 
refufal  and  negleB^  to  the  end  that  fuch  proceedings  may  be  had 
thereupon^  as  to  jufiice  doth  appertain.  Given  under  my  hand 
andfealy  the day  of ' in  the  year . 

M.  Warrant  to  levy  the  penalty  of  drunken nefs, 
on  non-payment;  by  47.  c,  5.  and  21  J,  c,  7. 

x-ir  ck       T     J     t  To  the  conflable   of  in  the  faid 

Weltmciland.  \ 

\      county. 

fTTHERE/fS  A.  O.  of in   theparifhof- 

in   the  comity   aforefaid,  labour er^   was  on    the  — — — 

day  of coHvii^ed  before  fne one  of  his  majefly  s 

jujlices  of  the  peace  for  the  faid  county^  for  that  he  the  faid 

A.  O.  was  on  the- day  of drunk.,  at  — —  afore- 

faidy  in  the  parifl)  and  county  af or  efaid,  by  which  he  hath  for- 
feited the  fum  sf  ^s.      And  whereas   I  the  faid did 

ijffue  my  warrant  on  the  — —  day  of to  the  church -^ 

wardens  of  the  par  if)  of  <  aforefaid^  to  demand  and  re- 

ceive the  faid  fum  of  ^%  of  and  from  the  faid  A.  O.  And 
•whereas  it  duly  appears  to  jne^  as  well  on  the  oath  of  C.  ^V. 

churchwarden  of  the  parif)  of aforefaid^  as  otheriuife^ 

that  they  ihejaid  churchwardens  did  on  the day  of  ■ 

demand  the  faid  fum  of  x,%  of  and  from  the  faid  A.  O.  but 
that  he  thejaid  A.  O.  hath  neglected  to  pay  the  fame  as  afore- 
faidf  and  thai  the  Jams  is  not  yet  ^aid :  Thefe  are  therefore  ta 

(ommand 


command  you  forthwith  to  levy  the  /aid  fum  hy  dijiraining  the 
goods  of  htm  the  fa'td  A.  O.  And  tf  within  the  fpace  of  [fix] 
da^s  next  after  fuch  diflrefs  hy  you  taken,  the  faidfu/n,  togc 
ther  with  reafonahle  charges  for  taking  and  keeping  the  faid 
dijirefs,  foall  not  he  paid,  that  then  you  do  fell  the  faid  goods 
fo  hy  you  dijlrained  as  aforefaidy  and  out  of  the  moiicy  artfng 
by  Juch  fikf  that  you  do  pay  the  faid  fw7i  of  ^%  to  ths  church- 
wardens of  the  Jaid  parijh,  for  the  tfc  of  the  poor  of  the  faid 
parijhy  rendring  to  him  the  faid  A.  O.  the  overplus  upon  de- 
mand, the  necejfary  charges  of  taking,  keeping,  and  felliiig  the 
faid  di/irefi,  being  fir/1  deduced.  And  if  the  faid  A.  O,  he 
not  able  to  pay  the  faid  fmi  of  ^s,  and  Jujicient  dijlrefs  caw 
not  be  found  whereof  to  levy  the  faid  fum,  that  you  certify  the 
fame  to  me,  together  with  the  return  of  this  warrant.  Given 
under  my  hand  and fcal  this  •  day  of  — — — , 

N.  Certificate  by  the  conftable  of  want  of  diftrefs. 

Weftmorland.  A     C.  conflahle  of in  the  faid  county 

"^*-  •    maketh  oath  this  ■  day  of in 

the  year  — —  before  me  the  jujiice  within-mentioned,  that  he 
hath  made  diligent  Jearch  for,  but  doth  not  knotv  of,  nor  can 
find,  any  goods  of  the  tuithin-mentioned  A,  O.  whereof  to  levy 
the  ivithinfufn  offivefinllinps, 

A.  C. 
Before  me  the  faid 
juftice, 

J.  P. 

O.  Commitment  to  the  flocks  for  drunkennefs, 
on  inability  to  pay  the  penalty;  on  4.  J.  c»  5, 
and  11  J.  c.  7. 

Weftmorland.   /  To  the  conftable  of in   the   faid 

L      county. 

Jff/'HE  RE  AS   A.  O.    of in  the  faid  county, 

labourer,    was  on   the  • day  of-  convittcd 

before  me o«r  of  his  majejlfs  juliiccs  of  the  peace  for  the 

faid  county-,  for  that   he  the  faid  A.  O.   tuas  on  the clay 

of drunk  at  aforefaid,in   the  parijh  of 

in  the  faid  county,   whereby  he  hath  forfeited  the  fum  of  5  s. 

Andiuhereas  it  didy  appears  to  me,  that  the  faid  A.  O.  is  not 

able  to  pay  the  faid  fum  of  ^  s.  Thefe  are  therefore  to  require 
you  in  his  majejifs  name,  to  jet  him  the  faid  A.  O.  in  the 
frocks,  there  to  reinainjor  the  fpace  of  fix  hours.      Given  under 

my  hand  andfeal  the day  of . 

£  3  ;aimanack. 
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Y  the  g  /!nn.  c.  23.  ^  30  G.  2.  c.  19.  For  every 
fheet  ahnanaclc,  for  one  year  or  lefs,  printed  on  one 
fide  only,  Ihall  be  paid  a  ftamp  duty  of  3  d.  For  every 
other  almanack  for  one  year,  4  d.  If  for  more  than  one 
year,  then  2  d  for  each  year  ;  but  not  fo  as  to  charge  any 
for  more  than  if  made  for  three  years  only. 

And  by  21  G.  3.  f.  56.  an  additional  duty  of  2  d  is 
laid  on  fneet  almanacks,  vi'hereby  to  advance  the  fame  to 
the  other  almanacks  not  being  printed  on  one  fide  only, 
reciting  that  whereas  the  power  of  granting  a  liberty  to 
print  almanacks  and  other  books  was  heretofore  fuppofed  to 
be  an  inherent  right  in  the  crown  ;  and  whereas  the  crown 
bath  by  different  charters  granted  totheuniverfities  of  Ox- 
ford and  Cambridge,  among  oiher  things,  the  privilege  of 
printing  almanacks  ;  and  whereas  the  univerfiiies  did  dc- 
mife  to  the  company  of  Stationers  of  the  city  of  London, 
their  privileges  of  printing  and  vending  almanacks  and 
calendars,  and  have  received  an  annual  fum  of  loool  as 
a  confideration  for  fuch  privilege  ;  and  whereas  the  money 
fo  received  by  ihem  hath  been  laid  out  in  promoting  differ- 
ent branches  of  literature  and  fcience,  to  the  great  increafe 
of  religion  and  learning,  and  the  general  benefit  and  ad- 
vantage of  thefe  realms  ;  and  whereas  the  privilege  of 
printing  almanacks  has  been  by  a  late  decifion  at  law  found 
to  be  a  common  right  over  which  the  crown  had  no 
controul,  and  confequently  the  univerfities  had  no  power 
to  demife  the  fame  to  any  particular  perfon  or  body  of  men, 
whereby  the  payments  fo  made  to  them  by  the  company 
of.  Stationers  have  been  difcontinued  :  therefore  out  of  the 
addicional  duties  impofed  by  this  a6l,  there  fhall  be  paid 
to  each  of  the  faid  univerfities  yearly  the  fum  of  500  1 
clear  of  all  dedu6lions.  f.  10. 

By  the  lO  Jnn.  c.  ig.  All  books  and  pamphlets  ferving 
chiefly  to  the  purpofe  of  an  almanack,  fhall  be  charged  as 
almanacks. 

But  where  an  almanack  contains  more  than  one  (heet, 
one  (heet  only  need  to  be  flamped.   g  Ann.  c.  -23.  J-  26. 

Every  almanack  fhall  be  fo  printed  that  fome  part  of  the 
print  be  upon  the  flamp.   21  G.  3.  c,  56./  5. 

If  any  perfon  fhall  expofe  to  fale  any  almanack  un- 
ftampedj  he  fliall,  on  convidfion  before  one  juflice  on 
the  oath  of  one  witnefs,  be  committed  to  the  houfe  of 
correction  not  exceeding  three  months:  And  any  perfon 

may 


:Xlmanacfts.  55 

may  apprehend  and  carry  him  before  fuch  juftice  ;  and  on 
producing  a  certificate  of  the  convidtion  under  the  hand 
of  fuchjudice,  he  fliall  have  a  reward  of  20  s,  to  be  paid 
by  the  receiver  general  of  the  ftamp  duties.  16  G.  2.  c, 
2.6.  /  5.     30  G.  2.  c.  19.  /  26. 


Y  feveral  adls,  oath  of  an  annuitant's  life  is  to  be 
made  before  a  juftice  of  the  peace,  who  ftiall  give  a 
ecrtificate  thereof,  in  order  to  intitle  fuch  perfon  to  re- 
ceive his  annuity. 

i^pothecary.     See  pijpfiCUinSl. 


::sppecii. 


I.   ririHIS  word    has  two    fignifications  in  law;   the  Appeal,\vhat. 

X  one  is,  removing  a  caufe  from  an  inferior  court, 
or  judge,  to  a  fuperior ;  as  from  one  or  more  juftices,  to 
the  quarter  fefTions. 

The  other  kind  of  app'cal  (which  is  the  fubjeft  of  this 
title)  is  a  profecution  againft  a  fuppofcd  offender,  by  the 
party's  own  private  adlion  ;  profecuting  alfo  for  the  crown, 
in  refped  of  the  offence  againft  the  publiclc.     2  Haw.  155. 

2.  An  appeal    is  brought  in   three  cafes  ;   !■  By  a  man  jn^^hatcafesaa 
for  a  wrong  to  his  anceftcr.     2.  By  a  wife   for  the  death  appeal  may  be 
of  her   huftjand.     3.'  For  wrong  done  to   the   appellants  b'0"g^'« 
themfelves,  as  in  the  cafe  of  robbery,   rape,  or   maihem. 

But  appeals  are  now  difufed,  on  account  of  the  nicety  of 
the  pleadings,  and  the  charge  of  the  profecution;  and  the 
method  of  mdidlment  is  generally  taken.  IVood^b.  4.  c.  5. 

3.  A  perfon  acquitted  on  an  indictment  of  murder,  fiiall  Within  what 
rot  be  fet  at  liberty,  but  fliall  be  recommitted,    or   bailed,  "'"'^^".^pp"' 

*  11  .u  1    11  n  •  L-  u-    1      •  1   may  t>e bought. 

till  the  year  and  day  be  paft ;  within  which  time  an  appeal 
may  be  brought.      3  H.'j.c.  i. 

4.  It  is  certain  that  an  appeal  may  be  commenced  be-  Appeal  brought 
fore  the  flieriff"  and  coroner,  and  removed  from  them  into  before  the  iherji? 
the  king's  bench  by  certiorari.     2  Haw.  1^6.  ^"    , 

5.  And  it  feems  to  beholden    in    Fitzhcrberi's  abridg-  peforejurtlcet 
meat,  that  juftices  of  the  peace  have  power  to  receive  ap-  of  the  peace. 

E  4  peals  ; 


s6  Slppeais. 

peals;  but  there  is  much  greater  authority  for  the  con- 
trary opinion.     7.  Haw,  156. 
Perfons  acquit-        6.  If  the  perfon  appealed   (hall  be  acquitted,  the  appel- 
ted  on  appeal,      lor  fhall  be  imprifoned  for  a  year,  and   rcftore  damages   to 
the  party,  and  begrievoufly  fined  to  the  king.     13.  Ed.    t. 
Ji.  I.  c.  12.     That  is,  if  the  appeal  fhall  appear  to  the 
court  to  have  been  malicious.     2  Haw.  ig8. 
Pardon.  7.   Forafmuch  as  an  appeal  is  the  fuit  of  the   party,  as 

well  as  of  the  king,  hence  it  is  that  the  king  cannot  par- 
don an  offender  found  guilty  upon  an  appeal,  as  he  may 
when  found  guilty  upon  an  indidtment:  for  in  fuch  cafe 
he  can  only  pardon  for  himfelf,  buc  not  for  the  party. 
2.  Haw.  155.  , 


:apples  anl5  pears. 

WHEREAS  apples  and  pears  are  frequently  fold 
by  meafure,  commonly  called  water,  meafure,  the 
contents  whereof  are  very  uncertain  ;  therefore  for  the  fu- 
ture, the  faid  meafure  fhall  be  round,  and  in  diameter 
eighteen  inches  and  an  half  within  the  hoop,  and  eight 
inches  deep;  and  (o  in  proportion:  And  every  meafure, 
commonly  called  water-meafure,  by  which  apples  and  pears 
are  fold,  fhall  be  heaped  as  ufually  :  And  whofoever  fhall 
fell  or  buy  any  apples  or  pears  by  any  other  meafure,  fball 
forfeit  I  OS,  half  to  the  informer,  and  half  to  the  poor, 
on  conviftic:,  on  the  oath  of  one  v/itnefs,  before  one  juf- 
tice  (or  rayor),  to  be  levied  by  the  petty  conftable  by 
warrant  of  the  faid  juftice,  by  diflrefs  and  fale.  i  Jnn, 
Ji.  I.  c.  15./  I. 

But  this  fhall  not  extend  to  any  meafure  fealed  and  al- 
lowed by  the  fruiterers  company  in  London,  f.  2. 

Concerning  the  robbing  of  orchards,  fee  title  SISiloCf. 
Apprehending  Offenders.     See  ^rrcff^ 


:^pp?ent:ces. 

Concerning  the  fettlennent   of  apprentices.     See 
title  pool* 
7.  Who  may  take  apprentices, 
JI.  Who  are  compellable  to  be  bound  apprentices, 

HI.  Bind- 
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///.  Binding. 

Jl^.  Binding  of  poor  apprentices. 

V.  Money  given  to  bind  out  poor  apprentices. 

l/'I.  Binding  poor  apprentices  to  thej'ea  Jervice, 

FIT.  Dijferences  between  the  rnajler  and  apprentice, 

VIII.  Apprentice  fiealing  his  majlers  goods, 

IX.  Inticing  away  an  apprentice. 

X.  AJfigning  apprentices. 
XL  Mafter  dying. 

XII.  Apprentices  Jetting  up  their  trades, 

I.  Who  may  take  apprentices, 

I.   XT'  VERY  perfon  belngan  houfeholder,  and  having  in  hufbandry. 

Jjv  and  ufing  half  a  plough-!  ind  in  tillage,  may  take 
an  apprentice  above  the  age  of  ten  years,  and  under 
eighteen,  to  ferve  in  hufl^andry  till  tv/enty-one  at  the  leafl:, 
or  till  twenty- four  as  the  parties  can  agree.  5  El.  c,  4. 
/  25- 

2.  Every  perfon  being  an  houfeholder,  and  twenty-four  in  trades  in 
years  old  at  the  leaft,  dwelling  in  any  city  or  town  corpo-  tow^s  corporate. 
rate,  and  exercifing  any  art,  miftery,  or  manual  occu- 
pation there,  may  retain  the  fon  of  a  freeman,  not  oc- 
cupying hufbandry,  nor  being  a  labourer,  and  inhabiting 
in  the  fame,  or  in  any  other  city  or  town  corporate,  to 
ferve  and  be  bound  as  an  apprentice,  after  the  cuftom  and 
order  of  the  city  o^  London^  for  feven  years  at  the  leaft,  fo 
as  fuch  apprenticefhip  do  not  expire  before  the  apprentice 
fhall  be  twenty-four  years  of  age.      $  El.  c.  \.  f.  26. 

But  no  perfon  dwelling  in  any  city  or  town  corporate, 
being  a  merchant,  mercer,  draper,  goldfmith,  ironmonger, 
imbroiderer,  or  clothier,  (hall  take  any  apprentice  except 
he  be  his  fon,  or  elfe  that  the  father  and  mother  of  fuch 
apprentices  fhall  have  aneftateof  inheritance  or  freehold 
of  40  s  a  year,  to  be  certified  under  the  hands  and  feals 
of  three  juftices  where  the  lands  lie,  to  the  mayor  of  that 
city  or  town  corporate,  and  to  be  inrolled  among  the  re- 
cords there,    /.  27. 

And  the  reafon  of  this  (Mr.  £>^/;fi3«  fays)  feems  to  be, 
for  that  fuch  as  are  to  be  bound  apprentices  in  towns  cor- 
porate, if  their  parents  be  of  a  competent  livelihood,  thea 
their  mafters  ihall  be  not  only  better  fecured,  but  fuch 
apprentices  alfo  in  likelihood,  (hall  have  the  better  means 
to  fet  up  their  trades  after  their  times  expired.  And  con- 
cerning fuch,  whofe  parents  have  not  40  s  a  year,  they 

are 
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are  fitter  to  be  bound  apprentices  to  hufbandry,  and  the 
like,   in  the  country.     Dalt.  c.  58. 

But  by  reafon  of  the  yreat  alteration  in  the  value  of 
money  llnce  that  time,  this  provifion  is  become  of  little 
ufe  ;  for  an  eflate  of  40  s  a  year  then,  was  equal  to  more 
than  jol   a  year  now. 

But  the  citizens  of  Lnndon  and  NorvAch   may  take  and 
have  apprentices,  as  before  this  a61:.    f.  40. 
In  trades  irt  -^_  Kvcrypcrfon  beine;  an   houfholder,  and  twenty-four 

market  towns  "^         iiLin^j  ^  •  l/t_j 

njt coroorate.  y^ars  oiti  at  the  lealt,  and  not  occupying  hulbandry,  nor 
being  a  labourer,  dwelling  in  any  market  town  not  cor- 
porate, and  exercifmg  any  art,  miftery,  or  manual  occu- 
pation, may  have  to  apprentice  the  child  or  children  of 
any  other  artificer,  not  occupying  hufbandry,  nor  being  a 
labourer,  inhabiting  in  the  fame  or  any  other  fuch  market 
town  in  the  fame  fhire.     5  EL  c.  4.  J]  28. 

But  no  perfon  dwelling  in  any  fuch  market  town,  be- 
ing a  merchant,  mercei,  draper,  goldfmith,  ironmonger, 
imbroiderer,  or  clothier,  fhail  take  any  apprentice  ex- 
cept he  be  his  fon,  or  elfe  that  his  father  and  mother  fnall 
havean  eftate  of  inheritance  ^or  freehold  of  3I  a  year,  to 
be  certified  under  the  hands  and  feals  of  three  jufiices  of 
the  {hire  where  the  lands  lie,  to  the  head  officer  of  fuch 
maf-ket  town  where  fuch  apprentice  Ihall  be  taken,  there 
to  be  inrolled  of  record,    f.  29. 

In  anyplace,  4.  Any  perfon  ufuig  the   art  of  a  fmlth,  wheelwright, 

ploughwright,  millwright,  carpenter,  rough  mafon,  plai- 
flerer,  fawyer,  limeburner,  brickmakcr,  bricklayer,  tyler/ 
flater,s  helier,  tylc-maker,  linen-weaver,  turner,  cooper,^ 
ftiiller,  earthen  potter,  woollen  weaver  weaving  houfhold 
cloth  only,  fuller  otherwife  called  tucker  or  walker, 
barner  of  oare  and  woad  afhes.  thatcher  or  (liingler, 
wherefoever  he  fliall  dwell,  may  take  the  fon  of  any  per- 
fon as  apprentice,  albeit  his  parents  have  no  land.     5  EL 

Seamtc,  5.  Every  owner  of  a  fnip  or  I'efiel,  and  every  houf- 

holder  exercifing  the  trade  of  the  feas  by  fiHiing  or  other- 
wife,  and  every  gunner  commonly  called  a  canoneer,  and 
every  fhipwright  may  take  apprentices  for  ten  years  or 
under  ;  and  every  apprentice  fo  taken,  being  above  feven 
years  of  age,  fhall  be  by  the  fame  covenants  bound,  or- 
dered and  ufed  to  all  intents,  according  to  the  cullom  of 
London^  fo  that  the  covenant  or  bond  of  apprenticefhip 
be  made  by  writing  indented,  and  inrolled  in  the  town 
where  the  apprentice  fhall  be  inhabiting,  if  it  be  a  towri 
corporate  j  if  not,  thea  in  the  next  tov/n  corporate:  For 

which 


which  inroHment  fhall  be  paid  not  above  12  d,  5  El.  c.  5. 
/12. 

6.  Every  perfon  that  {hall  have  three  apprentices  in  any  Number rt- 
the  crafts  of  a  tlothmaker,  fuUer,  fnecrman,  weaver,  tay-  ^'^■^^^'^' 
lor,  or  flioemalcer,  fhail  keep  one  journeyman  ;  and  ^'or 
every  other  apprentice  above  three,  one  other  journey- 
man, on  pain  oi  10  1,  half  to  the  king,  and  half  to  him 
that  ihall  fue  in  the  feffions  or  other  court  of  record  ;  or 
if  it  is  in  a  town  corporate,  then  to  be  applied  as  by  the 
charter.      5  El.  c  4./  33. 

No  hatmaker  (hall  have  above  two  apprentices  at  one 
time,  nor  thofe  for  any  lefs  term  than  feven  years,  on 
pain  of  5  1  a  month,  half  to  the  king,  and  half  to  him 
that  fhall  fue  in  any  court  of  record  :  But  this  not  to  ex- 
tend to  his  ov/n  fon,  in  his  own  houfe,  fj  as  he  be  bound 
by  indenture  for  feven  years,  and  his  term  not  to  expire 
before  he   be  twenty-tv/o  years   of    age.       i    J.  c.    17. 

Weavers  of  ftufFs  in  Acrfolk  and  Norzuichy  that  {hall 
employ  two  apprentices,  fnall  alfo  employ  two  journey- 
men ;  and  no  mafler  fhall  have  above  two  apprentices,  or 
any  week  boy,  to  weave  in  the  faid  trade  ;  on  pain  of  5  1 
a  month  to  the  king,      j^^  14-  C.2.  c.  5./.  18. 

//.  PFho  are  compellahle  to  be  hound  apprentices, 

1.  If  any  perfon   fnall   be  required   by  any  houfholder,  whojliall  be 
ufing    half  a  plowland  at  leafl  in  tillage,  to   be    an  ap-  bound. 
prentice  and  to  ferve  in   hufbandry,  or  in   any  other  art, 
miftery,  or  fcience  before  expre{I"ed,  and  fhall  refufe  fo  to 

do,  then  on  complaint  of  fuch  houfekeeper  to  one  juflice 
('or  head  officer)  he  fliall  fend  for  the  perfon  refufing  j  and 
if  he  fhall  think  the  faid  perfon  meet  to  ferve,  and  fuch 
perfon  refufe  to  be  bound,  he  may  commit  him  to  ward, 
there  to  remain  until  he  be  contented,  and  wiil  be  bound. 
SEl.c.  ^.f.  35. 

2.  But  no    perfon  (hall  be  bound  to  enter  into  any  ap-  At\vhatage% 
prenticefhip,  other  than  fuch  as  be  under  the  age  of  twen- 
ty-one years,     5  EL  c.  4./  46. 

Upon  the  whole,  the  aforefaid  direilions  about  the 
value  of  the  parent's  eflate,  and  fuch  like,  are  become 
entirely  obfolete,  and  of  no  ufe,  and  therefore  had  better 
be  repealed.  The  refiridions  were  originally  intended 
(as  appears  by  the  {taiute,  9  H.  4.  c.  17.)  for  the  encou- 
ragement of  hufoandry,  by  reafon  of  the  fcarcity  of  la- 
bourers in  ancient  time.     And  this  ftatute  of  the  5  ^//z. 

is 
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is  only  a-re-ena£ting,  as  it  were,  of  former  flatutes ;  and 
exprefTeth,  that  any  perlbn  being  an  houfiiolder  may  take 
apprentice  the  fon  of  any  freeman,  tiot  occupying  hufpandry, 
nor  being  a  labourer. 

III.  Binding. 

Binding  to  beby       I.  Ore  Cannot  be  bound  an  apprentice  without  deed. 

^''^^'  I  ^alk.  68. 

And  indented.  2.  And  by  the  5  El.  c.4.  it  muft  be  by  deed  indented/25. 

M.  I  G.  2.  Smith  and  Birch.  An  action  was  brought 
againft  the  defendant,  for  inticing  away  and  detaining  the 
plaintifF's  apprentice,  who  had  agreed  by  writing  to  ferve 
the  plaintiff  for  feven  years.  Upon  evidence  it  appeared, 
that  the  ftyleof  the  writing  began.  This  indenture.  Sic.  but 
in  fact  the  parchment  was  not  indented,  but  was  a  deed 
poll.  On  exception  taken  to  the  deed,  it  was  infifted  that 
the  young  man  was  not  an  apprentice,  becaufe  he  was  not 
bound  by  an  indenture.  An  infant  can  be  bound  no  other 
way  than  as  the  ftatute  of  5  El.  dire6ts,  which  is  by  in- 
denture, and  nothing  can  make  this  good.  The  deed 
cannot  now  be  indented,  for  that  woujd  be  a  forgery. 
Therefore  unlefs  the  plaintiff  ftiews  the  apprentice  to  be 
of  full  age  at  the  time  of  figning  fuch  deed,  he  cannot 
be  accounted  his  apprentice,  and  by  confequence  no  ac- 
tion can  lie  for  detaining  the  apprentice  j  neither  can 
the  plaintiff  prove  him  to  be  his  fervant  by  his  deed,  for 
be  has  declared  for  an  apprentice,  and  muft  prove  him  fo  to 
be.  Therefore  the  plaintiff  was  nonfuited.  i  Sf'^//'.  Ca.  222. 
But  with  refpciSt  to  fettlcmcnts,  it  is  enadted  by  the 
31  G.  2.-  f.  II.  that  the  apprentice  may  gain  a  fettlement 
under  fuch  writing,  altho'  it  fliall  not  be  indented. 

.    .,    ,  •2.  And  an  apprentice  niuft  be  retained  by  the  name  of 

©lanappieptice.  3^  apprentice  exprelsly,  othcrwile  he  is  no  apprentice, 
tho'  he  be  bound.    Dalt.  c.  58. 

■a-  -      ,r,  4..  And  all  indentures,  covenants,    promifes,  and  bar- 

Jiinoing  other-  ^  ',  '.  r  '     _ 

wife, void.  gains,  for  having  or  taking   apprentices   otherwile   than 

by  the  ffatute  of  5  El.  fhall  be  clearly  void  in  the  law  to 
all  intents  and  purpofes ;  and  every  perfon  that  fhall  take 
any  apprentice  contrary  to  the  faid  acl,  fhall  forfeit  lol, 
half  to  the  king,  and  half  to  him  that  fhall  fue  in  the  fef- 
lions,  or  other  court  of  record  j  or  if  it  is  in  a  town  cor- 
porate, then  to  the  ufe  of  fuch  town  as  by  the  charter. 
5£/.  f.  4./ 41. 

<5j,p^  5.  By  the  leveral  ftamp  a<^s,  the  binding  (except  it  be 

ofparifh  apprentices)  ftiall  be  on  a  6  s  liampj  and  the 
fame  fhall  not  be  given  in  evidence  in  any  court  till  it  be 
ilamped,  and  tlie  duties  paid, 

6.  And 


6.  And  by  the  8  Jnn.  c.  9.    Befide  the  faid  ftamps  and  Additional 
tiUtles,  there  Ihall  be  paid  the  duty  of  6  d  for  every  20  s  of  -^"P* 
every  fum  of  50 1  or  under  ;  and  the  duty  of  i  s  for  every 
20  s  of  every  fum 'above  50 1  given  with  any  apprentice; 
and  proportionably  for  greater  or  iefier  fumsj  to  be  paid 
by  the  mafter.    /.  32. 

And  where  any  thing,  not  being  money,  fhall  be  tiveri 
with  fuch  apprentice,  the  duties  fhall  be  anfwered  for  the 
value  thereof.    /  45. 

But  this  {hall  not  extend  to  any  apprentice,  put  out  at 
the  common  charge  of  any  parifli  or  townfhip,  or  out  of 
any  publick  charity,   f.  40. 

And  the  full  fum  Ihall  be  inferred  in  the  Indenture  in 
words  at  length,  and  fhall  bear  date  on  the  day  of  the  exe- 
cution thereof;  on  pain  that  the  mafler  fliall  forfeit  dou- 
ble, half  to  the  king,  and  half  with  full  coils  to  him  that 
fhall  fue.  /  35. 

And  no  fuch  indenture  fh^ill  be  given  in  evidence  in 
any  fuit  to  be  •brought  by  any  the  parties  thereunto,  unlefs 
fuch  party  on  vv^hofe  behalf  the  fame  fhall  be  given  in  evi- 
dence, do  firft  make  oath,  that  to  the  beft  of  his  know- 
ledge, the  fum  therein  inferted  was  really  and  truly  all  that 
was  dire£tly  or  indiredlly  to  be  given  with  fuch  apprentice. 

The  fjid  indentures,  within  the  bills,  fliall  be  brought 
to  the  head  office  to  be  flamped  with  a  framp  for  that  pur- 
pofe,  and  the  duties   paid    within  one  month  after  date. 

/.  36. 

And  elfewhere  fliall  be  brought  either  to  the  head  office 
within  the  bills,  or  to  a  colledor  of  the  flaiip  duties  out  of 
the  faid  limits,  in  two  months  after  date,  and  the  duties 
thereupon  fhall  be  paid,  and  the  indenture  flamped,  if  it 
be  at  the  faid  head  office ;  otherwife  fuch  collector  fhall 
indorfe  on  the  indenture,  a  receipt  for  the  duties  in  words 
at  length,  and  fubfcribe  his  name  thereto,    f.  37. 

And  if  it  is  v/ithin  50  miles  of  the  limits  of  the  bills  of 
mortality,  the  indenture  fliall  within  three  months  after 
date,  and  elfewhere  within  fix  months,  be  brought  to  the 
head  office  to  be  flamped.    /.  38. 

And  all  fuch  indentures  wherein  fhall  not  be  inferted 
the  full  fum  direcliy  or  indireclly  given,  or  whereupon 
the  duties  fhall  not  be  paid,  or  which  fhall  not  be  flamped 
within  the  time  limited,  fhall  be  void,  and  not  available  in  \ 
any  court  or  place,  or  to  any  purpofe  v/hatfoev^r;  and  the  ap- 
prentice fhall  be  incapable  of  exercifing  the  faid  trade,  f.  -^q. 

Moreover,  hy  the  g  Jnn.  c.  21.   Jfthe  mafter  fhall  ne- 

gle<il  to  pay  the  duties  within  the  time   limited,   he  fhall 
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forfeit  50 1,  half  to  the  king,  and  half  with  full  cofts  to  hliiil 
who  fhail  fue.    /  66. 

And  by  the  18  G.  2.  c  22.  If  he  (hall  neglefl  to  pay 
the  fame  as  aforcTaiJ,  he  fliall,  befides  all  other  penalties, 
forfeit  double  duty.    f.  23,  24. 

And'by  the  20  G.  2.  c.  45.  If  any  mafter,  having  for- 
feited the  double  duty,  (hall  pay  the  fame,  and  tender  the 
indenture  to  be  ilamped,  within  two  years  after  the  deter- 
mination of  the  apprenticefhip,  and  before  fuit  hath  been 
commenced  for  the  penalties,  the  indenture  fliall  be  valid, 
and  the  penalties  difchar2;ed.    /.  5. 

And  if  after  the  mafter  (hall  have  forfeited  the  double 
duty^  the  apprentice  fhall  in  the  prefence  of,  or  by  writing 
under  his  hand  figned  in  the  prefence  of  one  witnefs,  require 
his  maflef  to  pay  the  fame,  and  the  mafter  fliall  not  do  it  in 
three  months,  and  fuch  apprentice  fliall  at  any  time  within 
two  years  after  the  determination  of  his  apprenticeftiip,  pay 
the  double  duty,  he  may  in  three  months  after  fuch  pay- 
ment demand  of  his  mafter  double  the  fum  contradted 
for  in  the  indenture^  and  if  not  paid  in  three  months 
after,  may  recover  the  fame  by  adion  at  law,  with  full 
cofts.  And  the  apprentice  immediately  after  payment  of 
the  faid  double  duties  (if  his  apprenticefliip  fliall  not  be 
then  expired)  and  figniTying  by  writing  under  his  hand, 
that  he  defires  to  be  difiharged  from  his  apprenticefliip^ 
fliall  be  discharged  accordingly,  and  fliall  have  the  fame 
benefit  of  the  time  he  hath  fervcd  as  he  would  have  had  in 
cafe  he  had  been  a/Tigned,  or  turned  over  to  a  new  mafter, 

^  ^'  7- 

And  where  any  profocution  fliall  be  commenced  againit 

the  mafter  for  the  penalties,  if  the  apprentice  fhall  pay 
the  double  duty  at  any  time  in  two  years  after  the  end  of 
■his  apprenticeftiip,  he  may  thereupon  exercife  his  trade, 
and  the  indenture  fliall  be  valid,  and  may  be  given  in  evi- 
dence,   f.  8. 

Finally,  by  the  5  G.  3.  c.  46.  Every  chamberlain  and 
other  proper  officer  of  every  city  and  corporate  town,  and 
company,  where  any  clerk  or  apprentice  or  fervant  obtains 
his  freedom  by  fervitude,  fliall  enter  in  a  book  to  be  kept 
for  that  purpofe,  the  names  of  all  fuch  clerks,  apprentices, 
and  fervants,  as  fliall  be  put  out  within  the  jurifdidtion  of 
fuch  city  or  town  corporate,  and  alfo  the  names  and  places 
of  abode  of  the  mafters  or  miftreffes,  and  of  the  fums  of 
money,  [but  it  is  not  faid,  or  other  things  equivalent]  given 
or  contradled  for,  and  the  trade  or  profeflion  which  they 
are   to  learn;  and  the  date  of  the  indentures:  on  pain 

©f 


:^ppmtitts* 


•of  2ol,  half  to  the  king,  and  half  to  him  that   (hall  fu« 
in  any  court  of  record,  with  full  cofts.    /.  18,  41. 

And  all  printed  indentures  (hall  have  the  following  me^ 
morandum  printed  under  the  fame  ;  viz.  "  The  indenture, 
*'  covenant,  article,  or  contradt,  muft  bear  date  the  day 
"  it  is  executed}  and  what  money  or  other  thing  is 
*'  given  or  contraded  for  with  the  dcrk  of  apprentice, 
"  muft  be  inferted  in  v/ords  at  length}  and  the  duty 
'*  paid  to  the  flamp  office,  if  in  Londoii^  or  v.'ithin  the 
*'  weekly  bills  of  moriality,  within  one  month  after  the 
**  execution,  and  if  in  the  country,  and  out  of  the  faid 
"  bills  of  mortality,  within  two  months,  to  a  diftributol' 
"  of  the  ftamps  or  his  fubflitute  ;  otherwife  the  inden- 
**  ture  will  be  void,  the  mafter  or  miftrefs  forfeit  50 1 
**  and  another  penalty,  and  the  apprentice  be  difablcd 
"  to  follow  his  trade,  or  to  be  made  free."  And  if 
any  printer,  ftationer,  or  other  perfon,  fliali  fell  or  caufe 
to  be  fold  any  fuch  indenture,  without  fuch  memorandurti 
being  printed  under  the  fame;  he  Ihall  forfeit  iol  in  like 
manner,    f.  19. 

Note,  Until  of  late  years,  there  was  generally  an  in- 
demnity from  time  to  time,  in  fome  aat  of  parliament, 
for  relief  of  perfons  who  had  omitted  to  pay  the  faid  du- 
ties, or  to  infert  the  faid  fums  in  v.'ords  at  length;  pro- 
vided they  paid  the  duties,  and  tendred  the  indentures  to 
be  fiamped,  within  a  time  therein  limited.  The  laft  of 
which  adls  was  the  9  G,  3.  c.  37.  Since  which  time, 
there  hath  been  a  claufe  in  fome  afl  almoft  every  year, 
giving  further  time  to  provide  admiflions  of  officers  in  cor- 
porations duly  ftamped,  and  to  file  affidavits  of  the  execution 
of  the  indentures  of  clerks  to  attorneys  and  folicitors  ;  but 
this,  concerning  the  additional  flamp  for  money  given 
with  the  apprentice,  hath  (either  thro'  defign  or  inadver- 
tency) never  been  revived. 

7.  It  feems  clearly  agreed,  that  by  the  common  law  in-  infjtit  bound 
fants,  or  perfons  under  the  age  of  21  years,  cannot  bind  '''^*''  ""'^""SC' 
themfelves  apprentices,  in  fuch  a  manner  as  to  iniitle 
their  mafters  to  an  aflion  of  covenant,  or  other  action, 
for  departing  the  fervice,  or  other  breaches  of  their  in- 
dentures :  which  makes  it  neceflary,  according  to  the  ufual 
pradice,  to  get  fome  of  their  friends  to  be  bound  for  the 
faithful  difcharge  of  their  offices,  according  to  the  terras 
agreed  on.     Bac.  Abr.  Mafter  and  fervant. 

But  by  the  ftatute  of  5  El.  c.  4.     Forafmuch  as  there 

hath  been  fome  doubt,  whether  any  perfon  under  21  years 

of  age,  and  bound  to  ferve  as  an  apprentice,  in  any  other 

jplace  than  the  city  of  Londcrii  fhall  be  bound,  accepted, 
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an  J  taken  as  an  apprentice;  it  is  enacted,  that  every  fuch 
perfon  who  (hail  be  bound  by  indenture,  to  ferve  as  an  ap- 
prentice, in  any  art,  fcience,  occupation,  or  labour,  ac- 
cording to  this  ftatute,  albeif  he  be  witliin  the  age  of  21 
years,  fhall  be  bound  as  amply  to  every  intent,  as  if  he 
were  of  full  age  at  the  time  of  making   the   indentures. 

/  42'  43-. 

But  this  is  to  be  underftood  of  a  compulfion  by  the 
means  prefcribed  by  the  ftatute  ;  for  altho'  an  infant  may 
voluntarily  bind  himfelf  apprentice,  and  if  he  continue  ap- 
prentice for  feven  years,  he  may  have  the  benefit  to  ufe 
his  trade;  yet  neither  at  the  common  lawj  nor  by  any 
words  of  this  ftatute,  a  covenant  or  obligation  of  an  in- 
fant for  his  apprenticefliip  (hall  bind  him,  but  if  he  mif- 
behave  himfelf,  the  mafler  may  corredl  him  in  his  fervice, 
or  complain  to  a  juftice  to  have  him  punifhed,  according 
to  the  ftatute.  But  no  remedy  lieth  againft  an  infant 
upon  fuch  covenant.      Cro.  Car.  179. 

T.  ij  G.  3.  K.  and  Evered.  Two  juftices  committed 
Robert  Colleball  for  running  away  from  his  mailer;  the  cafe 
was,  he  had  been  bound  an  apprentice  v/hen  an  infant 
for  6  years  by  indenture,  and  being  now  of  age  ran  away, 
alledging  afterwards  that  he  did  fo  with  an  intent  to  avoid 
the  apprenticefliip  made  when  he  was  an  infant,  and  to 
his  prejudice  :  he  had  run  away  twice  before.  Two  ob~ 
jedlions  were  taken;  firft,  that  the  binding  was  only  for 
fix  years,  and  the  5  Eliz.  requires  it  to  be  for  7 ;  the  other 
was,  that  an  infant  could  make  no  contrail  but  fuch  as 
was  voidable,  though  for  his  benefit;  and  K.  v.  St.  Ni- 
cholas in  Ipfwich  was  cited,  where  it  was  adjudged,  that 
fuch  an  indenture  was  voidable  by  the  parties;  that  in  the 
prefent  cafe,  the  apprentice  had  done  every  thing  in  his 
power  to  avoid  the  indenture,  having  left  his  mafter,  and 
faid  he  would  live  with  him  no  longer.  In  anfwer  thereto, 
it  was  infifted,  that  the  apprentice  who  had  fubmitted  to 
the  indenture  as  long  as  he  had  benefit  from  it,  and  till  he 
had  learned  his  trade,  fhould  r^ot  be  permitted  to  defert 
his  fervice  as  foon  as  he  became  ufelul  in  it ;  but  that  the 
contraft  at  the  time  of  its  commencement,  which  was 
during  infancy,  (the  time  when  almofl  all  apprenticeftiips 
are  entered  into),  was  ben.i.cial  to  the  infant,  and  might 
legally  be  made,  and  therefore  could  not  be  abandoned. 
Lord  Mansjield:  It  has  been  huluuged  that  an  infant  may 
bind  himfelf  for  his  own  benefit,  and  it  is  fettled  in  the 
cafe  in  2  Sir,  1066  S.  C.  that  a  binding  for  4  years 
gives  a  fettlement. — Ajhn.  J,  fuppofing  the  indentures 
voidable,  I  cannot  conceive  that  the  apprentice's  running 
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away  can  avoid  them;  had  he  ferved  regularly,  and  during 
fuch  fervice  declared  his_  intention  to  depart,  it  might 
have  been  different;  here  he  would  make  ufe  of  his  of- 
fence in  order  to  avoid  the  punifhment  that  attends  it ; 
but  it  is  too  late  to  do  it  before  a  juftice  when  charged 
with  a  crime.   fPlh'es  and  /Ifohiiyjl  J.  agreed.    Cal.  Qif.  26. 

But  if  his  father,  or  other  perfon,  doth  covenant  for 
him ;  fuch  covenant  fnali  bind  the  father,  or  fuch  other 
perfon:  as  in  the  cafe  of //^/;/f%  and  Lcftus,  M.  jo  G.  2. 
In  the  indenture  of  apprenticefhip,  the  father  covenants  to 
pay  the  apprenticefhip  moneys  the  fon  covenants  to 
account  for  his  mafter's  goods  ;  and  in  the  conclufion, 
the  father  and  fon  each  biad  themfelves  for  the  true  per- 
formance of  all  covenants  and  agreements  therein.  By 
the  court :  The  end  of  binding  the  father  was  to  anfwer 
v/rongs  done  by  the  fon,  and  he  muft  anfwer  for  any; 
and  the  covenant  that  each  did  bind  himfelf  muft  be  (Oy 
where  the  fon  is.  bound  to  perform  the  thing  for  wiiich 
the  covenant  was  made;  and  this  claufe  is  ufuallyin- 
fcrted,  that  the  .covenants  may  be  taken  diftributively, 
to  wit,  that  each  of  the  covenantors  fhculd  perform  his 
part;  and  this  makes  the  covenant  of  the  fon  bind  the 
father,  who  covenanted  for  him  as  well  as  for  himfelf. 
8  Alotl.  I  go. 

So  in  the  cafe  of  Branch  and  Eivington,  AI.  21  G.  2* 
On  an  adlion  of  covenant  by  the  mafter  againft  the  fa- 
ther of  the  apprentice,  the  indenture  was  in  the  common 
form  of  the  flatute,  the  mafter  covenanting  to  find  the 
apprentice  meat  and  lodging,  the  father  to  find  him  cloaths 
and  wafliing,  and  the  apprentice  that  he  would  ferve  faith- 
fully ;  and  for  the  true  performance  of  all  and  every  the 
faid  covenants,  each  of  the  faid  parties  bound  himfelf  to  the 
other.  The  breach  afligned  was,  that  the  apprentice  had 
abfented  himfelf  from  the  fervice. — For  the  father  it  was 
contended,  that  the  parties  were  only  bound  for  the  eJcprefs 
covenants  which  they  had  feverally  entered  into.  That 
it  would  be  abfurd  to  conftrue  the  general  words  fo  as  to 
render  the  father  liable  for  breaches  of  fuch  of  the  cove- 
nants as  were  to  be  performed  only  by  the  fon.  The 
fame  conftruflion  would  render  the  father  liable  to  the  fon, 
or  the  fon  to  the  father,  for  thofe  which  the  mafter  was  to 
perform.  In  all  covenants  the  intention  is  to  g??vern. 
The  mafter  has  other  remedies  befides  an  a£lion  ot  cove- 
nant againft  the  apprentice  if  he  abfent  himfelf:  He  may, 
by  application  to  the  juftices,  have  him  punifhed  under  the 
ftatute  of  EU'zahetJj ;  or  if  he  wants  compenfaiion  for  the 
lofs  of  fervice,  he  may  compel  him  to  make  it  up    by  fub- 
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power  to  bind. 


Power  to  take. 


Indenture  tor  bs 
ftampeJ. 


Perfon*  reftififlj 
to  take. 


fequent  fervice  under  6  G.  3.  'c.  25.— —Lord  Mansfielcl 
ftopped  the  counfcl  who  was  to  have  argued  on  the  other 
jlde,  and  laid,  nothing  was  clearer  than  that  the  father 
was  bound  for  the  performance  of  the  covenants  by  the 
ion.     Douglas.  500. 

And  as  an  infant  may  be  bound  by  indenture,  fo  the 
apprenticefhip  may  bc/s/^^^rw/wfi  by  confent  of  all  the  par- 
ties concerned  ;  which,  in  the  cafe  of  paiilh  poor  chil- 
dren, includes  the  pariOi  officers;  in  other  cafes,  the  fa- 
ther (or  guardian),  mafter,  and  infant.  Burrow^ s  Scltle- 
meni  Cafes^  562,  766:   K.  v.  "Jujlices  of  Devonjlnre. 

Where  a  matter  receives  money  of  an  apprentice  of  full 
age  to  vacate  his  indentures,  the  relation  is  dilTolved, 
though  the  indentures  remain  uncancelled.  T.  ij  G.  3* 
Ca'.  Caf.  32- 

But  a  covenant  between  the  mafter  and  a  third  perfon', 
the  infant  not  being  party,  niaketh  pot  an  apprenticefhip, 
2  Salk.  479.      K.   V.  hthabitants  of  Fleet. 

If  an  apprentice  is  bound,  it  is  not  neceflary  to  the  va- 
lidity of  his  indenture,  that  the  mafter  ftiould  fign  a 
counterpart.  T.  ly  G.  ^.  Cal.  Of.  31.  This  was  the 
cafe  of  a  poor  apprentice. 

ir.  Binding  of  poor   apprentices. 

1.  The  churchwardens  and  overfeers,  or  the  greater 
part  of  them,  by  the  alTent  of  two  juftices  (i  ^.)  rnay 
bind  (A)  any  fuch  children,  whofe  parents  they  fhali 
judge  not  able  to  maintain  them,  to  be  apprentices  where 
they  (hall  fee  convenient,  till  fuch  man  child  (hall  com.e 
to  the  age  of  21  (18  G.  3.  c.  47. )»  ^^'^  ^"^h  woman  child 
to  the  age  of  21  or  marriage  ;  the  fame  to  be  as  effectual 
to  all  purpofes,  as  if  fuch  child  were  of  full  age,  and 
by  indenture  of  covenant  bound  him  or  her  felf.  43  El. 
c.  2.  /.  5. 

2.  And  all  perlbns,  to  whom  the  overfeers  (hall  by  the 
43  £/^  bind  any  children  apprentices,  may  take  and  keep 
them  as  apprentices.     21  f.  c.  28.     3  C  c.  \,  f.  22. 

3.  By  the  feveral  ftamp  afts,  the  indenture  muft  be  on 
a  fixpenny  ftamped  piece  of  paper  or  parchment ;  but  is 
exempted  from  the  additional  Itampg  and  duties  for  money 
given  with  the  apprentice. 

4.  And  where  any  poor  child  (hall  be  appointed  to  be 
bound  apprentice  by  the  43  EL  the  perfon  to  whom  he  is 
appointed  to  be  bound,  (hall  receive  and  provide  for  him, 
aiid  alfo  execute  the  other  part  of  the  indentures  ;  and  if 
be  (hall  rcfufe  fo  to  do,  oath   being   thc-ieof  made  by  one 
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t*thc  churchwardens  or  overfeers,  before  two  juftices,  h(* 
<hall  forfeit  10 1,  by  diftrefs  and  Tale,  by  warrant  (B)  of 
fuch  juftices,  to  the  ufe  of  the  poor  of  the  parifli  or  place 
where  the  offence  was  committed  ;  faving  always  to  the 
perfon  to  whom  any  poor  child  fhall  be  appointed  to  be 
bound  apprentice,  if  he  fiiall  think  himfelf  aggrieved  there- 
by, his  appeal  to  the  next  feflions,  whofe  order  therein 
fhall  be  final.      8  b' 9  ^F.  <:.  30./ 5. 

And  as  the  churchwardens  and  overfeers  have  power  to 
place  out  poor  children,  therefore  they  are  proper  judges 
of  perfons  who  are  fit  to  be  their  matters  ;  and  thofe  are, 
all  perfons,  who  by  their  profefiion  or  manner  of  living, 
have  occafion  to  keep  fervants  ;  but  the  fame  are  to  be 
approved  of  by  the  juftices,  and  if  fuch  mafter  is  difFatif- 
fied,  he  may  appeal  to  the  felfions.     Dak.  c,  58. 

T.  i-ilV.  Minchamp's  cafe.  Two  juftices  bound  an 
apprentice  to  a  7imchant :  Fie  appealed  to  the  felTions,  and 
the  order  was  difcharged.  And  now  the  court,  on  con- 
fideration  of  the  matter,  confirmed  the  order  of  fefuons  ; 
becaufe  the  a£t  having  made  perfons  compellable  to  take 
apprentices,  and  given  an  appeal  to  the  feflions,  it  was 
in  the  difcretion  of  thejuft-ices  at  feffions  to  determine, 
whether  it  was  or  was  not  fitting  to  put  an  apprentice 
upon  any  one  ;  and  therefore  the  court  would  not  difturb 
what  the  felTions  had  done,  but  confirmed  the  order. 
2  Sa!k.  491. 

M.  11  G.  3.  K.  znd  Bcthy.  The  parifh  ofHcers  of 
Botley  appointed  an  apprentice  to  be  bound  to  Edward 
Clowerley  ;  who  appealed  to  the  feflions.  The  felFions  dif- 
charge  the  appointment,  and  ftate  the  cafe  fpecially  :  That 
it  appears  to  them  upon  the  evidence,  that  Edward  Clowerley 
refides  in  the  parifli  of  Hoimd^  but  is  owner  and  oc- 
cupier of  an  eftate  in  the  parifh  of  Bvtiey.,  of  the  yearly 
value  of  30/.  upon  which  there  is  an  houl'e  inhabited  by  a 
weekly  labourer  of  the  faid  Edtvard  for  the  better  managing 
the  farm  ;  That  the  faid  Edii-ard  did  not  refide  or  lodge  ia 
the  faid  parifh  of  £(?//<';',  but  paid  church  and  poor  rates 
for  the  premifes  :  That  a  very  confiderable  part  of  the 
lands  of  Botley  is  occupied  by  perfons  refiding  in  other 
parifhes. — In  flipport  of  the  order  of  feflicns,  i<  v^'as  con- 
tended, that  the  fefTions  have  a  difcretionary  power  to  judge 
of  the  fitnefs  or  unfitnefs  of  binding  apprentices  to  par- 
ticular perfons  ;  and  having  by  their  determination  de- 
clared, that  Cloiverley  ought  to  be  relieved  from  the  af)prcn- 
tice,  they  had  determined  the  «]ueftion,  and  the  court  could 
not  entertain  any  (^eftion  of  law  about  it.  It  was  fug- 
gefted,  that  the  only  queftion  agitated  at  the  fc/Iions  anci 
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intended  to  be  referred  to  this  court  was,  whether  occa- 
piersof  land,  not  living  within  the  pariOi  where  the  land 
lies,  are  bound  by  law  to  take  apprentices. — And  it  not 
appearing  in  the  ftate  of  the  c:ik^  whether  the  feffions  had 
determined  on  the  unfitnels  of  that  particular  perfon,  or  on 
the  point  of  law  in  general,  of  his  not  being  liable  in  re- 
fpe£l  of  his  living  out  of  the  parifh,  lord  Adansficld  faid  that 
there  was  no  coming  at  the  point  on  that  ftate  of  ihe  cifc 
by  the  fcfTion&j  but  he  thought,  if  they  had  determined  it 
on  the  latter  ground,  they  had  done  very  right.  Mr, 
juftice  y^'/cw  was  of  the  fame  opinion,  and  obferved  how 
hard  it  might  be  to  bind  an  apprentice  on  a  perfon  occupy- 
ing lands  in  one  parifli,  and  being  a  houfekceper  in  a  very 
diftantparifli.  Mr.  Juftice  /'^///^i  afiented.  And  the  rule 
for  quafliing  the  order  of  fcffions  was  difcharged,  and  the 
'  feffions  order  confirmed.     Bolt.  389.   Loft.  yq. 

E.  13  J-n',u  ^  and  IVcgJlaff'.  It  was  moved  to  quafh  an 
order  to  compel  a  perfon  10  take  an  apprentice,  becaufe  in 
the  clofe  of  the  indenture  it  v/as  faid,  that  the  malter,  at 
the  end  of  the  term,  {hall  give  his  apprentice  two  fuits  of 
cloaths.  Upon  debate,  the  court  held  this  to  be  ill;  for 
the  juftices  during  the  term  of  his  apprenticciiiip  cannot 
order  him  wages,  they  muftonly  order  him  a  maintenance 
as  an  apprentice,  and  cannot  order  him  any  thing  after  the 
term  is  ended.  So  the  order  was  quaflied.  Foley  205. 
1  Sejj:  a  48. 

_.,...  c.  In  hundreds  or  other  d^ftriils  incorporated  by  parti- 

li'ittu.ififf  in  Ml*  .  ^ 

carpotateU  cular  a6ts  of  parliamcht  for  relief  of  the  poor,  where,  by 

didficis.  fuch  a6ls,  power  is  given  to  bind  poor  children  apprentices  ; 

the  refpedive  perfons,  to  whom  they  fliall  be  ai-^pointed  to 
be  bound,  fiiall  receive  and  provide  for  them  according  to 
the  indentures  to  be  executed  by  the  directors  and  acting 
guardians,  and  fliall  execute  the  counterpart  of  fuch  in- 
dentures :  And  if  any  perfon  (l)all  refufe  to  receive  fuch 
apprentice,  or  to  execute  fuch  counterpart  of  the  in- 
denture ;  he  (hall,  on  convi6lion  on  the  oath  of  one  of  the 
laid  dire(Slors  or  acting  guardians,  or  other  credible  wit- 
nefs,  before  two  juftices,  forfeit  10 1  to  the  poor  within 
fuch  incorporated  diftri6t,  to  be  levied  by  diftrefs.  Saving 
always  to  fuch  perfon  his  appeal  to  the  next  fcflions,   whofe 

order  therein  ftiall  be  final. And  provided,  that  nothing 

herein  Ihall  extend  to  compel  any  perfon  to  take  any  fuch 
poor  child  apprentice,  unlcfshebe  an  inhabitant  and  oc- 
cupier of  lands,  in  the  parifti  to  which  fuch  child  belongs, 
2Q  G.  3.  c.  36. 
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y.  Money  given  to  bind  out  poor  apprentices. 

By  the  7  J.  c.  3.  All  money  given  by  any  perfon  to  be 
continually  employed  for  the  binding  out  apprentices,  fhall 
be  employed  in  manner  following,  unlets  otherwife  ordered 
by  the  givers  ;  viz.  All  corporations  of  cities,  boroughs, 
and  towns  corporate,  and  in  places  not  corporate,  the  mi- 
nifter,  coiiflables,  churchwardens,  overfeers,  or  the  moft 
part  of  them,  fhall  have  the  nomination  and  placing  of 
i'uch  apprentices,,  and  ordering  of  fuch  money  j  and  if  they 
Ihall  not  employ  the  fame  accordingly,  every  perfon  of- 
fending fnall  forfeit  3  1  6  s  8  d,  half  to  the  poor,  and  half 
to  him  that  fhall  fue.    f  1. 

And  the  malkr  that  fhtill  receive  the  money,  fliall  be 
bound  with  one  or  two  fureties  in  double  the  fum,  unto 
luch  corporation,  or  to  the  other  perfons  appointed  by  this 
a£l  in  places  not  corporate,  to  take  care  of  it,  on  condition 
to  repay  it  at  the  end  of  fcven  years,  or  within  three  months 
thereof;  and  if  the  apprentice  fhall  happen  to  die  within 
the  feven  years,  then  within  one  year  after  fuch  death, 
and  if  the  mafter  fhall  die,  then  within  one  year  after  fuch 
mafler's  death,    f.  3. 

And  the  faid  money  fhall  always  be  put  forth  in  three 
months  after  it  fhall  come  to  the  faid  parties  hands  j  and 
if  there  are  not  then  fit  perfons  to  be  bound  apprentices, 
within  the  places  where  the  money  is  given  to  be  employ-  ~ 
ed,  it  fhall  be  difpofedof  for  binding  fome  of  the  poo;:efl 
children  of  any  adjoining  parifh.    f.  4. 

And  choice  fhall  always  be  made  of  the  pooreft  chil- 
dren;  and  no  luch  apprentice  fhall  be  above  15  years  of 
age  when  bound.    /.  5. 

And  the  faid  perfons,  in  places  not  corporate,  fhall 
yearly  within  a  month  after  Eafter^  account  to  their  fuc- 
ceflbrs  before  two  jufticesdv/elling  in  or  next  to  the  place. 
/.6. 

And  if  any  of  the  truflees  fhall  break  their  truff,  or 
commit  any  offence  for  which  no  penalty  is  given  by  this 
.  acl ;  any  perfon  may  petition  the  lord  chancellor,  who 
may  ifiue  a  commiflion  to  hear  and  determine  the  fame, 
and  may  levy  the  money  mifemployed  upon  fuch  default- 
ers, or  otherwife  upon  fuch  able  inhabitants  of  the  place, 
as  they  fhall  think  fittcfi;  and  perfons  aggrieved  may 
appeal  to  the  lord  chancellor.  /  7. 


F  3  Vh  Bind' 


7©  l^pmtntktS' 

Vl.  Bindifig  poor  apprentices  to  the  fea-fervicel 

Wliomay  be  !•  It  fhall  be  lawful  for  twojuftices,  and  for  the  head 

lowni..  oiScers   in   corporations,  and    for  the  churchwardens  and 

oveifeers  of  the  feveral  pariflies  or  townships,  with  the 
confent  of  fuch  juftices  or  head  officers,  to  bind  and  put 
out  any  boy  at  the  age  of  ten  years  or  upwards,  or  who 
fhall  be  chargeable,  or  whofe  parents  fhall  be  chargeable, 
or  who  fhall  beg  for  alms,  to  be  an  apprentice  to  the  fea- 
fervice,  to  any  fubjeft  being  mafler  or  owner  of  any  fhip 
or  vefl'el,  until  he  fhall  attain  the  age  of  21  years.  2  & 
3  Jdn.  c.  6.f.  I. 

And  every  perfon  to  whom  any  p«or  parifh  boy  fliall  be 
put  apprentice  by  the  43  EI.  may,  with  the  confent  of  two 
juftices  dwelling  near  the  parilli  where  fuch  poor  boy  was 
bound,  or  with  the  like  confent  of  the  chief  officer  in  a 
corporation,  at  the  requell  of  the  mafter,  his  executors, 
adminiftrators  or  afligns,  by  indenture  affign  over  fuch 
poor  boy  apprentice,  to  any  mafier  or  owner  of  a  fhip  or 
vefl'el,  uflng  the  fea-fervice,  during  the  remaining  time  of 
his  apprenticefhip.  f.  6. 
Who  fiiall  take.  2.  And  every  mafier  or  owner  of  a  fhip,  from  30  to  50 
ton  burden,  fl^all  be  obliged  to  take  one  fuch  apprentice, 
and  one  more  for  the  next  50  ton,,  and  one  more  for  every 
hundred  ton  fuch  fhip  fhall  exceed  the  burden  of  an  hun- 
dred ton  ;  on  pain  of  forfeiting  10  1  to  the  poor  of  the  pa- 
rifli  from  whence  fuch  boy  was  bound,  f.  8. 

But  no  mafier  fhall  be  obliged  to  take  any  fuch  appren- 
tice, under  13  years  of  age,  or  who  fliall  not  appear  to  be 
fitly  qualified  both  as  to  health   and  ftrength  of  body  for 
that  fervice.     4  y^«.  c.  ig-f.  16. 
Age  tebe  in-  3.  The  boy's  age  fhall  be  inferted  in  the  indenture,  be- 

ferted  ia  the  in-  Jng  truly  taken  from   a  copy  of  the  entry  in  the  regifler- 
enture,  book  (where  it  can  be  had),  which  copy  fhall  be  given  and 

attefted  by  the  minifler  without  fee:  And  where  no  fuch 
entry  can  be  found,  two  fuch  juflices,  and  fuch  head  offi- 
cers, fhall  as  fully  as  they  can  inform  themfelves  of  fuch 
boy's  age,  and  from  fuch  information  fhall  infert  the  fame 
in  the  indentures.  2^3  Jn.  c,  6./.  i. 
v/hat  money  4.   And  the  churchwardens  and  ovcrfeers  fhall  pay  down 

/h.iii  be  given      jq  x.he  mafier,  at  the  time  of  the  binding,  the  fum  of  50  s. 
for  cloathir.g  and  bedding ;  and  the  charges  by  this   a6t 
appointed  fhall  be  allowed  on  their  accounts.     2^3  -^ff. 
c,  6./  2. 
indentares  to  be       5.  The  churchwardens  and  overfeers  fhall  fend  the  in- 
Kgifteret],  dentures  to  the  collector  of  the  culloms  at  the  port  where- 

unta 


unto  the  mafter  belongeth  ;  who  fhall  enter  the  indenture 
in  a  book,  and  make  an  indorfement  upon  the  indenture 
of  the  regiftry  thereof,  fubfcribed  by  him,  without  fee. 
And  if  he^fliall  negledt  or  refufe  to  enter  fuch  indentures, 
and  indorfe  the  fame,  or  make  falfe  entries,  he  fhal!  for- 
feit 5/  to  the  poor  of  the  parifh  from  whence  fuch  boy 
was  bound.    2  fif  3  //«.  c.  6./.  5. 

6.  Such  apprentice  fhall  be  conveyed  to  the  port  to  AppientKc  hov? 
which  his  mafter  belongeth,  by  the  churchwardens  and  f^nveyed  to  ihe 
overfeers,  or  their  agents ;   and  the  charges  thereof  fiiall  ^ 

be  paid  as  by  the  vagrant  acl  of  1 1  Si  i^  TF.  2  t3'  3  Jiu 
c.  b.f.  10. 

That  is  to  fay  out  of  the  gaol  and  marfnalfea  money ; 
which  by  the  12  G.  1.  c.  29.  is  diredcd  to  be  paid  out  of 
the  general  county  rate. 

7.  The  counter  part  of  the   indenture  fhall   be  fealed  Counterpart  to 
and  executed  by  the  mafter,  and  attefted  by  the  collecSlor  of 

the  port,  and  the  conftable  or  other  officer  who  carries  the 
apprentice;  which  officer  fliall  tranfmit  fuch  counterpart 
to  the  churchv/ardcns  and  overfeers  of  the  place  from 
whence  the  apprentice  was  bound.    2^3  An.  c.  6./.  1 1  • 

8.  And  the  collector  or  his  deputy  fiiall  tranfmit  a  cer-  Proteaionfrom 
lificate  under  his  hand,  to  the  commiffioners  of  the  ad-  ^'^'"S '"^i"'':''*'-'^* 
miralty,  containingr  the  name  and  age  of  fuch  apprentice, 

and  to  what  fhip  he  belongs;  and  on  receipt  of  fuch  certi- 
ficate, a  protection  fhall  be  made  and  given  gratis  tc  fuch 
apprentice,   till  he  attain  the  age  of  18  years.     2  ^  3  ■^"» 

.-.6./ 5. 

Alfo  every  perfon  who  fhall  voluntarily  bind  himfelf  ap- 
prentice to  the  fea-fervice,  (hall  not  be  irnpreffed  for  three 
years  from  the  date  of  his  indentures ;  which  indentures 
ftiall  be  regiftred,  and  certificates  thereof  given  and  tranf- 
mitted  by  ihe  colle6lor  as  aforefaid ;  on  receipt  of  which 
certificates  protections  fiiall  be  made  and  given  for  the  firft 
three  years,  without  fee.     id,  f.  15. 

But  by  4  An.  c.  19.  No  perfon  of  the  age  of  18  years 
fiiall  have  any  proteClion  from  being  imprehed,  who  fliall 
have  been  in  any  fea-fervice,  before  he  bound  himfelf  ap- 
prentice,   f.  17., 

But  every  perfon  not  having  before  ufcd  the  fea,  who 
fliali  bind  himfelf  apprentice  to  ferve  at  fea,  fiiall  be  ex- 
empted from  being  imprefl'ed  for  three  years  :  and  the  com-, 
miffioners  of  the  admiralty,  on  due  proof  of  the  circmn- 
ftances,  fhall  grant  a  protedlion  accordingly,  withou:  fee. 
12  G.  2.  c.  17. 

9.  A'Vhen  luch   parifh  or  voluntary  apprentice  fliall  be  when  ImproiVtd 
imprcfied,  or  voluntarily  enter  into  the  king'§  fcrvice,  the  h  v^Vlr  wv  c'. 

F  A.  OA'ncr 
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owner  or  maner,  his  executors,  adminiftrators,  or  affigns, 
fhall  be  intitled-to  able  feamens  wages,  for  fuch  of  the  ap- 
prentices, as  fhall  upon  due  examination  be  found  quali- 
fied for  the  fame,  notwithftanding  their  indentures  of  ap- 
prenticefhip.   2  i^"  3  An.  c.  t.f.  17. 

_        ^  ,  ,  10.   Such  poor  boys  bound  out,  or  afiicrncd  over,   to  the 

Exempted  from    ...  *^-,     i/i,,  •  .^  rn 

the  (5d  a  month.  It-a-iervice,  until  they  mail  attain  to  tlie  age  or    le  years, 

fhall  he  exempted  from  the  payment  of  6  d   a  month  to 
Greemuich  hofpital.     2^1  An.  c.  b.f-  17. 
-^  ^  11.  Every  mafter  fo  obliged  to  take    fuch  apprentice, 

Ms  appientites    A^^ll   after  his  arrival  into  any  port  aforefaid,  and  before 
on  dealing  out.  he  clears  out  of  fuch  port,  give  an  account  in  writing  un- 
der his  hand,  to  the   colleftor,  containing  the  names  and 
number  of  fuch  apprentices  as  are  there  remaining  in  his 
fervice.     7.13  3  An.  c,  b.f.C), 
The  fame  to  be        12.  And  every  cuftom-houfe  officer  fhall  infert  at  the 
jnferted  in  the     bottom  of  their  coquets,  the  number  of  men  and  boys  on 
cotjuet.  board  their  refpeiStive  fhips  at  their  going  out,  defcribing 

the   apprentices  by  their  names,  ages,  and  dates  of  their 
indentures,  for  which  no  fee  fhall  be  taken.     2  cif  3  An. 
c.  b.f.  14. 
P.egiftry  to  be  13-  And  the  coUeclor  in  the  port  fliall  keep  a  regifter, 

kepf.in  the        containing  the  number  and  burden  of  all  fliips   belonging 
ports.  ^Q  j.^g  port,  together  with  the  mailers  or  owners  names, 

and   alfo  the  names   of  all  fuch  apprentices  in  fuch  lliips, 
and  from  what  parifhes  and  places  they  were  fent ;  and 
fhall  tranfmit  (gratis)  true  copies  thereof  ngned  by  him, 
to  the  quarter  ieffions,  or  to  fuch  towns   corporate,  pa- 
rishes, or  places,  when  and  fo  often  as  he  fhall  be  reafon- 
ably  required  fo  to  do;  and   every  collector  refufing   or 
neglecting  to  fend  fuch  copy,  fhall  forfeit  5I  to  the  poor 
of  the  pariih  from  whence  fuch  boy  was  bound.     2^3 
Jn.  c.  6./  13. 
Differences  be-        14.  Tvvo  juftices  near  the  port,  and  mayors  of  towns 
twcin  fuch  maf-  corporate,  in  or  near  adjoining  to  fuc  h  port  to  which  fuch 
ticea!"   ^PP"^^""  Ihip  or  vefTel   fhall  at  any  time  arrive,  may  determine  all 
complaints  of  ill  ufage  from  the  mafter  to  fuch  apprentice, 
and  alfo  of  all  fuch  as  fhall  voluntarily  put  themfelves  ap- 
prentices to  the  fea  fervice,  and  make  fuch  order  therein 
•»  as  they  are  now  enabled  by  law  to  do,  in  other  cafes  be- 

tween mafters  and  apprentices.     2^3  An.  c.  b.f.  11. 
Penalties,  1 5.  All  the  penalties  aforefaid  fhall,  by  warrant  of  two' 

juftices  of  the  county,   city,  or  town  corporate,  be  levied 
by  diftrefs  and  fale.     2^3  An.  c.  b.f.  18. 
Ahilerdyln'T.  16.  If  any  mafter  Vv'ho  hath  been  obliged  to  take  fuch 

parifh  boy  an  apprentice,  fliall  die,  during  the  term ;  his 
widow,  or  his  executor  or  adminiftrator,  may  aflign  over 
3  luch 
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fuch  apprentice  to  any  other  mafter  who  hath  not  his  com- 
plement of  apprentices.     4  yf,v.  c.  19-/.  16. 

Note,  By  the  2  G.  3.  c.  15.  Mafters,  apprentices,  ma- 
riners, and  others  employed  in  fifliing-veflels  upon  the 
coafts,  are  exempted,  during  fuch  iheir  employment,  from 
being  impreffed.    /.  22,  23,  24,  25. 

VII.  Differences  hetween  the  maficr  and  apprentice, 

1.  A  mnfter  may  by  lav/ correal  and  chaftife  his  appren-  Manermaydia- 
tice,  for  negle6l  or  other  mifbehaviour,  fo  it  be  done  with  [t"'^^  hjsapprea- 
moderation  :   though  it  doth  not  feem  to  be  lawful  for  the 

mafier  or   miftrefs  to  beat  any  other  fervant  of  full  age. 
Lamb.  127.   i  Black.  428. 

2.  The  mafler  may  not  of  his  own  accord  difcharge  his  Whether  the 
apprentice,  but   if  they  canuot  agree,    they  may  proceed  J^n^^ffewje^ 
in    one    of  thefe  two  ways;  either   upon  the   llatute  of  his apprenttce. 
the  5  El.  c.  4.  or  upon  the  ftatute  0^20  G-  2    c.  19. 

3.  By  the  5  El.  c.  4.      If  any  Juch  tnajier  jhall  jnifufe  or  Difiirences  be- 
evil  hstreat  his  apprentice^  cr  the  faid  apprentice  fnall  have  any  anda^pr'-^n'tice^ 
juji  caufe  to  complain^  or  the  apprentice  do  not  his  ditty  to  his  by  5  El.  c.  4^ 
mpjler^  then    the  /aid  majter  or  apprentice  being  grieved.^  and 

having  caufe  to  co7nplain.,  JliaU  repair  unto  one  jufiice  [QT>) 
of  the  county ■)  or  to  the  mayor  or  other  head  officer  of  the  city^ 
teivn  corporate.,  or  market  toivn.,  or  other  place  where  the  rnajhr  . 
dwellcth  'y  who  Jl) a II  by  his  •wijdom  and  dijcretion  take  fich  order 
end  dire6iicn  bctvceen  the  majier  and  his  apprentice  as  the  equity 
of  the  caUfe  J})all  require  :  and  if  for  want  of  good  conformity  in 
the  maJler^  the  (aid  jujlice  (or  head  officer)  cannot  compound 
and  a§ree  the  matter,  he  foail  take  bond  of  the  faid  mcfur  to  ap- 
pear at  the  next  jcffions  ;  and  on  his  appearance,  and  hearing 
of  the  mutter  there,  if  it  be  thought  meet  to  difcharge  the  faid 
apprentice,  then  the  jujiices,  or  four  oj  them  at  theleaji  (1  Q^) 
or  the  faid  mayor  or  other  head  off cer,  zvith  the  confent  of  three 
other,  of  his  brethren,  or  ?nen  of  be/l  reputation  in  fuch  city, 
town  corporate,  or  ynarket  town,  fiall  have  power,  i)t  writing 
(  E  )  under  their  hands  and  Jeals,  to  pronounce  and  declare,  that 
they  have  difcharged  the  faid  apprentice  of  his  appre7iticehood, 
and  the  caufe  thereof:  And  the  faid  writing,  being  inrolled  by 
the  ckrk  of  the  peat e.,  or  town- clerk,  amongfi  the  records,  Jhall 
he  a  fuffcient  difcharge  for  the  apprentice  againji  his  mafler^  his 
executors  and  adminijlrators.  And  if  the  default  fi^all  be  found 
to  be  in  the  apprentice,  then  the  faid  jifiice,  or  the  faid  jnaycr., 
or  other  head  off  cer,  ivith  the  afj/lance  aforefaid,  Jhall  caife 
fuch  due  correoiion  and  punijhmcnt  to  be  admini/ired  ufito  him, 
ci  by  iheir  wifdom  and  difcrctiins  Jlmll  be  thought  meet,  /•  35» 


74 


If  any  fuch  jna/Jer"]  That  is,  any  fuch  mafter  as  is  before 
mentioned  in  this  flatute,  in  the  trades  therein  fpecified  ; 
and  the  former  refolutions  confined  the  fenfe  of  the  ftatute 
to  fuch  trades  only,  but  the  latter  adjudications  feem  to 
extend  the  equity  thereof  to  other  trades  not  mentioned  in 
the  ftatute;  as  in  the  following  infiances: 

AI.  7  7t^.  K,  and  Gately,     On  a  certiorari  it  was  moved 
to  quafli  an  order  of  fefTions,  for  the  difcharge  of  one  Ed- 
tvard  Green  from  his  apprenticefliip  to  the  defendant  Gately. 
The  fadt  was,  that   Gately  was  a  mountebank,  and  being 
-»t  a  place   in  Torkjhire^  where  he   kept  a   publick  ftage, 
Green  was  by  indenture  bound  apprentice    to   him  in   this 
scanner,  Wz.   to  Robert  Gately^  lurgcon,  to  learn  the  trade 
he  now  ufeth  ;  and  immediately  he  went  upon  the  ftage, 
isnd  ever  fmce  continued    in   the  employ.     After  which, 
being  with  bis  mailer  Gately  in  Middlefex^  he   complained 
tc>the  judices,  that  hi;^  mailer  did  not  teach  him  the  trade. 
Upon   which   they    difcharged   him.     This    being    done,. 
Green    fet  up   the    trade   of  mountebank  himfelf.     It  was 
moved  to  qaafh  the  order,  the  jufticcs  being  willing,  be- 
cause tbey  were  impofed  upon.      And  the  exception  was,  . 
that  the  It^atute  of  the  5  £/.  in  discharging  apprentices  is 
confined,  and  extends  only  to  apprentices   mentioned   in 
that  claufe,  and  there  neither  furgeon   nor  mountebank  is 
mentioned  :   And  the'  a  furgeon  may  be  a  trade  within  the 
itatute,  Vv^hich  a  man  cannot  exercife  without  ferving  an 
apprenticefliip  to,  becaufe  that  claufe  of  the  ftatute  is  ge- 
neral ;  yet  this  part  of  the  flatute,  relating  to  the  difcharge 
of   apprentices,  extei.ds  only  to  trades  there  mentioned. 
By  the  court;  The  claufe  relating  to  the  difcharge  of  ap- 
prentices is  genera!,  and  goes  to  all  manner  of  apprentices, 
even  to  thofe  of  merchants  ;  but  afterwards  the  court  were 
of  opinion,  that  the  power  of  difcharging  reaches  only  to 
the  trades  mentioned  in   the  flatute,  among  which  a  fur- 
geon is  not  mentioned;  for   (hat,  tho'  as  to   the   ferving 
feven  years  apprenticefliip,  a  furgeon  comes  under  the  ge- 
neral term  of  arcs  and    mifleries,  yet  the  power  of  dit"- 
charging  reaches  only  to  the  trades  particularly  mentioiied» 
2  Salk.  471,  2. 

And  M.  12  Jn.  ^  znd  Furnefe.  It  \vas  held,  that  the 
ftatute  extends  only  to  the  trades  therein  mentioned;  and 
therefore  not  to  a  giafs  bottle  maker.     Caf.  of  S.  29. 

On  the  other  hand  in  the  cafe  of  Kk  and  Collingbourn^ 
M.  12  G.  Exception  was  taken  to  an  order  of  difcharge, 
that  the  juliices  could  -not  dil(:harge  the  apprentice,  be- 
caufe the  trade  to  which  he"  was  bound,  I'iz.  a  glacier, 
was  not  within  the  fiatute  :  But  not  allowed  ^  for  though 

forme;  Iv 
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formerly  it  was  held,  that  the  trade  ought  to  be  a  trade 
within  the  Ttatute,  yet  the  latter  refoliitions  have  beea 
otherwlfe.     L.  Raym.  1410.      Str.  663. 

Shall  7nifufe  or  evil  intreat  his  apprentice"]  An  apprentice 
to  a  furgeon  was  fent  by  his  maiter  to  the  Eajl  Indies  :  It 
v/as  adjudged,  that  the  mafter  cannot  compel  his  apprentice 
to  go  beyond  the  Tea,  except  the  mafrer  go  with  him  ;  but 
he  may  fend  him  to  any  part  o(  England.  13  ya,  Coventry 
and  JVwdall.     Brownl.  67. 

But  otherwife,  if  it  be  exprefly  agreed,  or  the  nature  of 
the  apprenticefhip  doth  import  it  ;  as  if  the  mafter  be  a 
merchant  adventurer,  or  failor.     Hobart.  134. 

Evil  intreat^  E.  S  G.  2.  K.  and  Eafman.  An  apprentice 
was  difcharged,  the  maPi:er  having  ufedhim  unkindly,  znd  re- 
fufing  to  provide  ''or  and  entertain  him:  But  by  the  court, 
this  is  not  a  good  ground  for  the  difcharge  :  for  there  is  a 
power  to  oblige  the  mafter  to  receive  and  entertain  the  ap- 
prentice, znd  u/ing  htm  unkindly  is  too  look.      Str.  1014. 

Or  the  apprentice  do  not  his  duty  to  his  mafter]  T.  4  G.  K, 
and  inhabitants  of  Hales  Owen.  An  order  reciting  that 
Jofcph  Higgin  was  bound  out  by  indenture,  as  the  ftatute 
requires,  to  yohn  Parks,  and  being  lame,  and  having  the 
king's  evil,  and  in  the  opinion  of  furgeons  incurable,  there- 
fore the  juftices  difcharge  the  mafter  from  his  apprentice. 
It  was  moved  to  confirm  the  order,  becaufe  the  mafter 
cannot  now  have  the  end  of  the  binding,  which  was,  the 
fervice  of  his  apprentice.  But  it  was  anfwered,  that  the 
ftatute  only  impowers  the  juftices  to  difcharge  for  mifbeha- 
viour,  and  not  for  ficknefs.  And  quaftied  by  the  court  ; 
for  the  mafter  takes  the  apprentice  for  better  and  worfe, 
and  is  to  provide  for  him  in  ficknefs  and  in  health.     Str, 

99-  . 

Shall  repair  unto  one  jujiice.']  Upon  an  order  made  at  the 

feflions  to  difcharge  an  apprentice,  it  did  not  appear,  that 
he  applied  himfelf  to  a  juftice  firft.  And  HoltQh.  J.  was 
of  opinion,  that  the  juftice  hath  power  to  make  an  order, 
4nd  if  obeyed  by  the  mafter,  then  the  feflions  can  have  no 
power;  ifdifobeyed,  then  the  juftice  upon  complaint  may 
bind  the  mafter  to  the  feftions,  and  that  the  fefllons  have 
no  power  otherwife.      i  Salk.  67- 

7".  13  IF.  K.  and  John/on.  Exception  was  taken  to 
an  order  for  difcharging  an  apprentice,  that  the  complaint 
■was  made  originally  at  feftions,  without  any  previous  ap- 
plication to  a  fingle  juftice  out  of  fefTions  :  Holt.  Ch.J.  de- 
livered the  opinion  of  the  court,  That  the  order  was  good  j 
if  it  had  been  a  new  queftion,  he  ftiould  have  held  a  prior 
application  to  fome  juftice  out  of  feftions  neceftary  ;  but  af- 
ter 
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ter  Co  many  orders  affirmed  in  this  courf,  which  have  been 
otlierwife,  it  is  too  late  to  unfettlc  that  now.  i  Sa/k.  68. 
So  alio  in  the  cafe  of  K.  and  G/'//,  H.  5  G.  It  was  fiid 
by  the  court, — It  hath  been  fo  often  refolvcd,  that  the  (e['~ 
fions  hath  an  original  jurifdiilion,  that  v/e  will  not  fuff'cr 
it  now  to  be  made  a  queftion,  though  it  might  be  doubiful 
upon  the  ftatute  itfelf.     Str.  143. 

And,  T.  12  G.  K.  and  Davie.  The  court  agreed,  that 
it  is  a  point  not  now  to  be  difputed,  that  the  feflions  hath 
an  original  jurifdi6lion  to  difcharge  apprentices.  Str.  704. 
And  by  lord  Hardwicke  Ch.  J.  in  the  cafe  of /C  &  Ecjfmau^ 
E.  8  G.  2.  This  determination  is  right;  for  the  applica- 
tion which  the  a6l  directs  to  be  made  to  a  private  juftice, 
feems  to  mean  only  to  arbitrate  and  accommodate  the  dif- 
pute.  The  ftatute  fays,  if  he  cannot  compound  iha  matter, 
he  is  to  take  bond  for  the  parties  appearance  at  the  feflions, 
fo  that  they  are  not  to  take  it  by  appeal.  Cafes  in  ihe  time 
cfh  rd  Hardvjicke .  1 0 1 . 

Or  to  the  mayor  or  other  head  o£icer']  M.  \i  G.   K.   and 
Coliiugbttrne.     An  order  of  feflions  was  made  at  Hich's 
Ha!l,  for  the  difcharge   of  an  apprentice  to  a  freeman  of 
ihe  city  of  London,  and  who  was  bound  and  inroUed  there. 
And  the  order  being  removed  into  the  king's  bench,  the 
queftion  ^'as,  whether  the  court  of  felfions  at  Hicks's  Hall 
hath  any  ju'rifdi6lion  to  difcharge  an  apprentice  to  a  free- 
man of  London   (efpeciaily  as  there  is    a  faving  in  the  a£i:, 
of  the  cuftom  of    the  city  of  London)  ;  or     whether  he 
ought  not  to  be  difcharged  by  the  mayor's  court  only.     It 
appeared  that  the  apprentice   lived  with  his  mader  olit  of 
the  c'\ty  of  London^  and  within  the  jurifdi6lion  of  thejuf- 
t'lces  of  AIiddlefex._     To   {his  exception  it  was  anfwered, 
that  the  ftatute  doth  not  regard  where  the  binding  or  in- 
roiling  is,  but  gives  the  jurifdiction   exprefly  to  thejuf- 
tices  where  the  mafter  lives  j  and    if  this  did   not  belong 
to  the  juftices  of  y^i/Vi'/Zr/^.v,  where  the  mafter  lives,  there 
v^ould  be  a  failure  of  juftice :  for  neither  the  chamber- 
Jain,  nor  any  other  city  magiftrate,  have  power  to  com- 
pel the  maimer's  appearance  before  them.     The  court  af- 
firmed the  order  of  difcharge,  and    fald  they  would  not 
take  av/ay  the  jurifdidtion  of  the  mayor's  court,  but  only 
give  a  concurrent  jurifdicllon  tothe  juftices  for  the  coun- 
ty.    And  it  would  be  very  inconvenient,  to  have  appren- 
tices to  a  freeman  of  London,  who  arc    bound  there,  and 
who  live  in    difiant  counties,  obliged  to   come  up  to  the 
mayor's  court    to    get  themfelves  difcharged  :   And  the 
words  of  the  ft^itute  are  very  plain  j  for  they  give  the  jurif- 
'^i-tion  to  the  juftices  when  the  mailer  dwelleth,     Str.  663. 
"         .  JVho 
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tPljo  jhall  by  bis  wifdom  and  dlfcretion  take  fuch  order  and 
dircclion  betzvcen  the  niajhr  aizd  his  apprentice  as  the  equity  of 
the  cafe  fiiaii require]  Hereupon  the  juftice,  if  he  lees  caufe, 
may,  by  conlcnt  of  the  maftcr,  difchargethe  apprentice 
fiomhis  appreiuicefhip  :  but  this  muft  not  he  by  a  ver- 
bal difcharge;  for  the  apprentice  being  by  deed,  cannot 
be  difchargcd  but  by  deed,  that  is,  by  order  under  the 
hand  and  feal  of  the  jufiice.     Dalt.  c,  58.     6  Aha.  182. 

If  for  want  cf good  conformity  in  the  f/ia/hr.]  If  the  mafter 
is  diflatisfied,  he  may  have  the  matter  transferred  to  the 
feflions  :  but  here  is  not  the  liice  option  given  to  the  ap- 
prentice ;  and  the  reafon  feems  to  be,  becaufe  the  ap- 
prentice being  moft  comtnonjy  an  infant,  the  law  pre- 
fumes  that  the  juftice  is  more  capable  of  judging  what  is 
for  the  infant's  benefit. 

On  his  appearance'^  £•  1 2  ^^'  I^'^^on's  cafe.  It  was  moved 
to  quafh  an  order  made  for  the  difcharge  of  an  apprentic'e. 
The  queftion  arofe  upon  the  claufe  of  the  ftatute  which 
dire£ls,  that  upon  appearance  of  the  mafter,  the  apprentice 
may  be  difcharged  by  four  juftices,  after  one  juilice  out 
of  feffions  hath  endeavoured  to  compofe  the  matter  in  dif- 
ference. And  in  this  cafe-it  was  objected,  that  Dition  the 
niafter  was  bound  over  to  appear,  and  did  not ;  and  the 
juftices  have  but  a  limited  jurifdi6lion,  and  it  is  cxpreHy 
directed  by  the  acl,  that  the  difcharge  is  to  be  made  on 
the  appearance  of  the  mafter;  befides,  there  is  another  re- 
medy, to  proceed  on  the  recognizance  which  is  forfeited 
by  not  appearing.  By  the  court :  The  a£l  muft  have  a 
reafonable  c"tnftru6lion,  fo  as  not  to  permit  the  mafter 
to  take  advantage  of  his  own  obftinacy;  and  it  would  be 
very  hard,  thaf  fuppofing  the  mafter  is  profligate,  and 
runs  away,  the  apprentice  fliall  never  be  difcharged. 
2  Sa/i^.  49O. 

H.  c  G.K.  and  GUI.  An  order  offeftionsfor  difcharg;- 
ing  an  apprentice  was  quafhed,  becaufe  it  did  not  fet 
forth,  that  the  mafter  was  fummoned,  or  did  appear. 
Sir.  143. 

So  alio,  E.  S  G.  2.  K.  and  Eafman.  The  order  was 
cuaftied,  becaufe  it  did  not  appear  that  the  mrtfler  was 
prcfent  or  fummoned,  which  it  is  plain  the  act  intended  he 
fliouldbe.     Str.  10 1 3. 

I nr  oiled  by  the  clerk  of  the  peace]  7".  4  G.  K.  and  inhabit- 
ants of  Hales  Owen.  The  order  of  difcharge  was  not  in- 
rolled  ;  and  by  the  court  for  that  reafon  held  ill.     Str.  gg. 

Shall  be  a  fufficient  difcharge  for  the  apprentice  againf.  his 
mafler]  But  as  the  juftices  may  difcharge  the  apprentice 
from  his  mafter,  for  ill  ufage  j  fo  alfo  they  may  difchr^ge 
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\he  mafter  from  the  apprentice  for  evil  and  diforderly  bei 
haviour.     Read.  Appr. 

D'tfcharge]  T.  i^  ^^'  K.  and  'Johnfon.  Exception  wa3 
taken  to  an  order  ofdifcharge,  that  the  jufticcs  had  ordered 
money  to  be  returned  :  But  by  the  court,  the  order  is  good. 
And  Holt  Ch.  J.  faid  he  never  doubted  of  that  matter,  for 
it  is  a  power  conf'equential  upon  their  jurifdiclion  to  dif- 
charge.      r  Salk.  68. 

But  in  the  cafe  of  K.  and  Vandekcr,  M.  4  G.  The  juf- 
tices  at  the  feilions  did  order  an  apprentice  to  be  difcharg- 
ed,  and  that  the  mafter  having  received  5 1  with  him, 
{hould  refund  3I  as  a  further  provifion  for  him.  '  This 
v/as  moved  to  be  quafhed,  becaufe  the  ftatute  which  gives 
the  juftices  power  to  difcharge,  gives  them  no  authority  to 
order  any  money  to  be  returned.  By  the  court ;  it  is  very 
hard,  that  if  the  mafter  mifufethhis  apprentice,  the  next 
dav  after  he  is  bound,  he  fnould  pay  back  nothing  if  he  is 
difcharged  :  It  will  be  an  encouragement  to  mafters  to  treat 
their  apprentices  ill ;  but  the  ftatute  being  filent,  the  order 
muft  be  quafned.     Sir.  69. 

Neverthelefs,  this  doctrine  of  refunding  feemeth  now 
to  be  eftabliftied,  as  founded  on  great  reafon,  tho'  not 
cxprefly  mentioned  in  the  a£l ;  for  the  juftices  being  au- 
thorized to  difcharge  according  to  their  dlfcretions;  when  the 
end  of  the  apprenticelhlp  cannot  be  attained  with  one  per- 
Ion,  it  is  butjuftice  the  mafter  fhould  return  part  of  the 
money  he  has  received  with  his  apprentice,  to  place  him 
out  with  a  new  mafter.     2  Bac.  Jbr.  Mafter  and  fervant. 

And  in  the  cafe  of  K,  and  Amies,  T.  y  G.  2.  it  was  held, 
that  an  order  of  the  mafter  to  return  money  is  good,  tho* 
it  is  not  averred  that  he  had  atiy  with  the  apprentice ;  for 
the  order  being  to  return  money  is  a  neceftary  proof  of  the 
receipt  of  it ;  and  the  juftices  in  their  orders  are  not  obliged 
to  fet  forth  all  the  fteps  they  take  in  their  proceedings, 
there  being  nothing  in  the  a6l  which  makes  it  neceffary  ; 
and  there  is  a  known  and  eftabliftied  ditlindtion  between 
orders  and  convictions.     Id. 

In  the  chancery.  Jan.  22,  1745-  ^^  parte  Saiidhy.  The 
petitioner,  on  the  lenth  of  January  1 744,  was  put  ap- 
prentice to  IFard^  a  bookfeller  at  Tork,  and  the  fum  of 
80 1  was  given  with  him  as  an  apprentice  for  7  years. 
In  July  following,  a  commiilion  of  bankruptcy  was  takea 
out  againft  Ward  \  and  being  declared  a  bankrupt,  af- 
fignees  were  chofen,  who  fell  off"  the  bankrupt's  efFeils, 
and  he  is  now  the  fupervifor  of  the  prefs  to  the  purchafer, 
and  becomes  incapable  of  performing  his  part  of  t'he  con- 
trad,  nor  is  the  petitioner  able  to  raife  any  money  to  put 

him 
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nim  oat  an  apprentice  to  another  mafter,  and  the  con\* 
mifiion  being  a  recent  one,  probably  no  dividend  may  be 
made  in  a  year,  or  a  year  and  a  halt";  (o  that  all  this  time 
will  be  loll  to  the  petitioner.  Upon  thefe  circumftanccs, 
the  jTCtitioner  prayed,  that  on  deducing  lo  1  out  of  the 
80  1  for  his  board  with  the  bankrupt  during  the  fix  months 
he  lived  with  him,  the  alTigneeslhould  be  ordered  to  pay 
him  the  funi  of  yo  1  out  of  the  efFects  of  the  baiiicruoc 
already  come  to  their  hands,  and  nut  oblige  him  to  prove 
it  as  a  debt  under  the  commifTion.  The  lord  chancellor 
Hardivich  was  at  firft  doubtful,  and  feemed  inclined  to 
grant  the  petition,  but  on  ordering  fearch  to  be  made  for 
precedents,  and  feveral  being  produced  wherein  it  was  di- 
reeled  that  apprentices  fhould  come  in  as  creditors  oni)', 
after  deducing  for  the  time  they  lived  with  the  bankrupt^ 
upon  the  remaining  fum  j  it  was  ordered  accordingly  in 
this  cafe,  and  that  the  petitioner  fhould  be  admitted  a  cre- 
ditor for  70  1  only.      I  Jikyns.  149. 

Shdll  caufe  due  corrc5lion  and  piinifnment  to  he  adminijlred'] 
This  being  left  indefinite,  it  feemeth  molt  appofiie,  that 
thcjuftice  commit  the  apprentice  to  the  houfe  of  correclion 
for  a  time,  to  be  kept  10  hard  labour,  or  otherwife  cor- 
rected as  the  nature  of  the  ofFence  may  require. 

4.  By  the  20  G.7..  c.  ig.    On  complaint  [¥)  unto  two  jnf-  Differenre-iikv 
t'tces<i  by  any  parijh  apprentice^  or  other  apprentice  upon    -whofc  ^^^^^"  '"^^  nauiw 

1  •     y  /        1  r         ,/  1  t     ■  1  ■  and  HnpvemrWw. 

binding  out  no  larger  a  Ju?n  than  5  I  was  paid,  concerning  any  ^,.  20  Oe«.  s.- 
mifufage^  refujal   of  necejjary  pro-vifion,    cruelty,  or  other  ill  c.  19. 
treatmejit,  they  may  fumnion  (GJ  the  ?naftcr  or  mijhefs,  to  ap- 
pear before  thc?n  at  a  rcafonable  time  to  he  named  in  fuch  fum- 
mons ',  and  on  proof  upon  oath  of  the  truth  of  the  faid  complaint 
(whether  the  majlcr  or  mijhefs  be  preje^it  or  not,  if  fcrvice  of 
the  fummons  be  aljo  upnn  oath  proved)  the  faid  jujiices  may  dif- 
charge  (H)  the  apprentice  by  warrant  or  certificate  under  their 
hands  and  feals,  for  which  warrant  or  certificate  no  fee  foall 
be  paid.     f.  3. 

And  fuch  ju/lices  on  complaint  (J  K)  on  oalh  by  any  majler 
cr  mifirefs,  againfl  any  fuch  apprentice,  concerning  any  mifh- 
meanor,  mi/carriage,  or  ill  behaviour^  may  hear  and  determine 
.thsfame,  and  piinijh  the  offender ,  by  commitment  (L)  /a  th^ 
houfe  of  correStion,  there  to  remain  and  be  corrected,  and  held 
to  hard  labour  for  a  reafonable  time,  not  exceeding  one  kalen- 
dar  month,  or  otherwife  by  difcharging  (M)  fuch  apprentice. 
f.  4. 

Perfons  aggrieved  by  any  determination,  order  or  war- 
rant of  fuch  juflices  (except   any  order  of '^commitment) 
may  appeal  tQ  the  next  feflioni,  who  may  award  cofts  to 
4  either 
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either  party  not  exceeding  40  s,  to  be  levied  by  diflrefs  and 
fale.    y.  5. 

And  no  certiorari  (hall  ifiue  to  remove  any  the  faid  pro- 
ceedings. /.  6. 
AiT'entice  flee-  5.  If  any  apprentice  of  hufbapdry,  or  of  any  art  or  oc- 
*"?  'nio  another  cupation  aforcfajd,  fliall  flee  into  any  other  fhire,  thejuf- 
tices,  mayors,  or  other  head  officers  being  jullices,  may 
ifTue  writs  of  capias  to  thefheriffs  of  the  counties  or  other 
head  officers  of  the  places  whither  he  (hall  fo  flee,  to  take 
his  body,  returnable  before  them  at  what  time  iliall  pleafe 
them  ;  fo  that  if  he  come  by  fuch  procefs  he  may  be  put 
in  prifon,  till  he  find  fufficient  (iurcty  well  and  honeftly  to 
ferve  his  mafter.      5  EI.  c.  ^,  fj  ^'j. 

And  by  the  24.  G.  1.  c.  55.  |f  a  juftice  Ihall  ifllie  a  war- 
rant againft  fuch  perfon,  and  he  Ihall  efcape  into  another 
fhire  ;  the  conftable  or  other  perfon,  on  having  the  war- 
rant indorfed  by  a  juftice  in  fuch  other  fliire,  may  arreffc 
him  there,  and  carry  him  before  a  juftice  in  fuch  other 
fhire,  if  the  ofFence  is  bailable,  to  find  bail,  or  elfe  fhail 
carry  him  back  before  a  juftice  in  the  fhire  from  whence 
the  warrant  did  firft  iftue. 
Apprentice  leav-  5.  Feb.  3.  1747.  Hill  zud  Jlkr?.  In  chancery.  The 
ing    IS  ina  ci  s  j^jjj  ,     ^^  apprentice,  who   airainft  his  mafter's  con- 

ieivice,  the  ma-  -^  .  .  „  .    ^     . 

fier  is  entitled  :o  fent  quitted  his  fervice  of  a    fliipwright,  before  his  time 
Ills  earnings,       was  out,  2nd   Went  on  board   a,  privateer,  which  took  a 
very  confiderable  prize,  whofe  fhare  thereof,  being  I2g6I, 
the    mafter  claimed.     By  lord    Hardwicke  :  In    general, 
the  mafter  is  intitled  to  all  that  the  apprentice  fhall  earn  ; 
confequently,  if  he  runs  away,  and  goes   to  a   different 
bufinefs,  the  mafter  is  intitled  at  law  to  all  his  earnings. 
And  in  this  cafe,  his   lordftiip  faid,  there  was  nothing  in 
equity  to  relieve.     But  he  faid  he  would  fend  the   cafe  to 
be   tried   at  law,  unlefs  they  v/ould  agree  to  compound 
the  matter,  which  he  recommended  to  them,  and  thought, 
as  the  boy's  fhare  of  the  prize  was  fo  very  large,    the  ba- 
lance ought  to  be  in  his  favour.     And  the  mafter  agreed 
to  accept  450  1.      I  Fezcy,  83. 
Apprentice  to         j.  By  the  6  G.  3.  <:.  25.  If  any  apprentice  fhall  abfent 
term   forThe  ^'^  hlmfelf  from  his  mafter's  fervice,  before  the  term  of  hisap- 
time  that  he  4b-  prenticefhip  (hall  be  expired  ;  he  fhall,  at  any  time  there- 
fenteJ.  after,  whenever  he  fhall  be  found   (foitbe  within  7  years 

after  the  expiration  of  his  term),  be  compelled  to  ferve  his 
faid  mafter,  for  fo  long  time  as  he  fhall  have  abfented  him- 
felf  •,  unlefs  he  (hall  make  fatisfadlion  to  his  mafter  for  the 
lofs  he  fhall  have  fuftained  by  fuch  abfence  :  And  if  he  (hall 
refufe  fo  to  ferve,  or  to  make  fatisfadlion,  the  mafter  may 
complain  upon  oath  to  one  juftice  where  he  (hall  refide  ; 

who 


who  fhall  Iflae  his  warrant  for  apprehending  fuch  appren- 
tice. And  fuch  juftice,  on  hearing  the  complaint,  may 
determine  what  fatisfa6lion  fhall  be  made  to  fuch  marter 
by  the  apprentice.  And  if  the  faid  apprentice  fnall  not 
give  fecurity  to  make  fatisfacStion  according  to  fuch  deter- 
mination ;  fuch  juftice  may  commit  him  to  the  houfe  of 
corredlion  for  any  time  not  exceeding  three  months. 

Perfons  aggrieved  by  fuch  determination,  order,  or  war- 
rant of  the  jullice  (except  any  order  of  commitment),  may 
appeal  to  the  next  feffions,  giving  6  days  notice  to  the  juf- 
tice and  to  the  parties,  and  entring  into  recognizance, 
wichin  3  days  after  fuch  notice,  before  a  juftice,  with  fuf- 
ficient  furety  to  try  the  appeal  at,  and  to  abide  the  order  or 
judgment  of,  and  pay  fuch  cofts  as  fhall  be  awarded  by  the 
juftices  at  fuch  feftions  :  Which  faid  juftices,  at  their  faid 
feflions,  on  proof  of  fuch  notice  given,  and  of  entring  in- 
to fuch  recognizance,  Ihall  hear  and  determine  the  appeal, 
and  give  fuch  relief  and  coft:s  to  either  party,  as  they  fliall 
judge  rcafonable.  And  their  determination  (hall  be  hnal 
and  conclufive  to  all  parties  concereed. 

Provided,  that  nothing  herein  fhall  extend  to  the  ftan- 
neries  in  Devon  or  Cornwall  ;  or  to  impeach  or  leflen  the 
jurifdiction  of  the  chamberlain  of  London,  or  of  any  other 
court  within  the  faid   city,  touching  apprentices  ;  nor   to  \ 

any  apprentice,  whofe  mafter  (hall  have  received  with  him 
the  fum  of  10  !. 

Fin.  Apprentice  Jlealing  his  majler^s  goods. 

By  the  21  //.  8.  C].  Servants  going  away  with  their 
mafter's  goods,  with  intent  to  fteal  them,  fliall  be  guilty 
of  felony  ;  but  not  to  extend  to  apprentices. 

And  by  12  An.  Jt.  1.  c.  7.  Perfons  ftealing  to  the 
value  of  40  s,  beina  in  a  dwelling  houfe  or  outhoule  there- 
to belongnig,  tho'  fuch  houfe  be  not  broken,  and  tho'  no 
perfon  be  therein,  are  excluded  from  the  benefit  of  clergy. 
But  this  not  to  extend  to  apprentices  under  fifteen  years  of 
age. 

But  if  they  be  fifteen  years  of  age,  they  fhall  be  guilty 
as  other  perfons. 

IX.  In t icing  a'-joay  an  apprentice. 

The  inticing  of  an  apprentice  to  depart  from  his  mafter, 
is  not  an  offence  of  a  public  nature,  for  which  an  indict- 
ment will  lie  ;  but  the  party's  remedy  is  by  an  aition    on 

Vol.  I.  G  the 
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the    cafe,   which   he   may   well   maintain.     6  Maci,  1S2. 
BurroiVy  MmsfieU,  1306. 

X.  y^ffigning   apprentices  (N). 

The  mafter  affigning,  and  the  apprentice  himfclfcon- 
fenting,  will  not  make  him  an  apprentice  to  the  aflignee 
within  the  fifth  of  EL  But  by  the  cullom  of  London^  he 
may  be  turned  over  to  another,      Dnlt.  c.  58. 

And  an  aflignment  to  the  fea  fervice  is  good  by  zB.  of 
parliament,  as  is  before  mentioned. 

E,  3  G.  K.  zn^  Barnes.  Order  returned  on  a  certiorari: 
It  is  refolved  by  the  juftices  at  the  fcffions,  where  a  pcrfon 
was  bound  an  apprentice  to  Barnes  by  the  parifh  officers, 
and  Barnes  had  affigned  him  to  another,  that  the  aflign- 
ment is  void,  and  they  dire£i' Barnes  to  take  his  apprentice 
again.  But  by  the  court  j  The  felTions  had  no  power  to 
judge  of  the  validity  of  a  deed,  or  to  hinder  a  man  from 
affigning  his  apprentice.  The  covenant  to  provide  for  him 
is  well  performed,  if  the  perfon  to  whom  he  is  bound  af- 
figns  him  to  another  to  provide  for  him.  Wherefore  the 
order  was  qualhcd.     Foley^  i^^.     Str.   48. 

For  the  jurifdidlion  of  the  juftices  extends  no  farther, 
than  to  compel  the  mafler  to  take  care  of  his  apprentice; 
but  in  what  manner  he  does  it,  whether  in  his  own  houfe 
orotherwife,  is  nothing  to  jhem.  But  if  the  afijgnee  of 
the  apprentice  doth  not  provide  for  him,  the  hrft  mafter 
may  be  compelled  to  do  it,  and  he  may  take  his  remedy 
over.     I  Si^i/'.  C.  no. 

XI.  Mafter  dying. 

It  hath  been  faid,  that  if  the  mafter  dies,  the  appren- 
tices goes  to  the  executor  or  adminiftrator  to  be  maintai^n- 
ed,  if  there  are  afiets  ;  but  the  executor  or  adminiftrator 
may  bind  him  to  another  mafter  for  the  remaining  pa;  t  of 
his  time. 

And  \nM.  10  JV.  K.  and  Peck.  Eyre  J.  held,  that  an 
apprenticefliiu  is  a  perfonal  truft  between  the  mafter  and 
fervanr,  and  determines  by  the  death  of  either  of  them  ; 
and  by  the  death  of  eitlier  of  them,  the  end  and  defign  of 
the  apprenticefnip  cannot  be  obtaiacd,  and  it  may  be  the 
executor  is  of  another  trade  ;  he  admitted  covenant  would 
lie  againft  the  executor,  but  in  that  there  is  no  inconve- 
nience, becaufe  the  executor  may  make  his  defence  by 
pleading  no  allets,  or  debt^  of  a  higher  nature.     Holt  C.  J. 
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faid,  that  by  the  cuftom  of  London,  the  executor  fiiall  put 
the  apprentice  to  another  mafter  of  the  fame  trade  j  and 
that  in  other  places,  it  would  be  very  hard  to  conftrue  the 
death  of  the  mafter  to  be  a  difcharge  of  the  covenants  ;  he 
faid,  it  had  been  held,  that  the  covenant  for  inftrudion 
failed,  but  that  he  Hill  continues  an  apprentice  with  the 
executor,  as  to  maintenance,      i  Salk.  66. 

E.  20  G.  2.  Baxter  (widow  and  executrix)  againft  Btir- 
Jield.  In  debt  on  bond,  conditioned  for  Matthias  j^ndev-^ 
fofi's  performance  of  the  covenants  in  an  indenture  of  ap- 
prenticefhip,  whereby  he  was  bound  to  the  plaintiff's  tef- 
tator,  who  was  a  mariner  ;  the  defendant  pleaded,  that 
Anderjon  fcrved  faithfully  to  the  death  of  the  teftator  :  the 
plaintiff  replied,  that  fince  the  death  of  the  teftator,  Jn- 
derjon  had  abfented  from  her  fervice:  to  which  there  was  a 
demurrer.  And  after  argument  at  bar,  Lee  Ch.  J.  de- 
livered the  refolution  of  the  court,  'v'vz.  That  they  were 
all  of  opinion  the  defendant  fnould  have  judgment,  and 
that  the  executrix  could  maintain  no  fuch  adtion.  The 
binding  was  to  the  wflH,  to  learn  his  art,  and  ferve  hwiy 
without  any  mention  of  executors.  And  as  the  words  are 
confined,  fo  is  the  nature  of  the  contrad^  ;  for  it  is  fiduciary, 
and  the  apprentice  is  bound  from  a  perfonal  knowledge 
of  the  integrity  and  ability  of  the  mafter.  H.  8  y^«- 
HoYtu  and  Blake  ;  an  award  that  an  apprentice  fhould  be 
afligned,  was  held  void  ;  unlefs  there  was  a  cuftom,  or 
the  concurrence  of  the  apprentice.  And  they  held,  it 
was  not  material,  that  according  to  Cro.  EHz,  553.  the 
aflets  were  liable  on  the  mafter's  covenant  to  maintain. 
Therefore  judgment  was  given  for  the  defendant.  Str, 
1266. 

Note,  the  words  in  Cro.  Eliz.  553.  are  thefe  :  A  cove- 
,nantlies  againft  an  executor  in  every  cafe,  altho'  he  be 
not  named  j  unlefs  it  be  fuch  a  covenant  as  is  to  be  per- 
formed by  the  peifon  of  the  teftator,  which  they  cannot 
perform. 

But  in  the  cafe  of  Eajl  Bridg/ford :ind  Orjhn,  T.  13  (?.  2. 
The  mafter  of  a  parifh  apprentice  dying  inteftate,  his 
widow,  without  any  adminiPtration  taken  out,  affigr/^id 
the  apprentice  to  Edward  George,  who,  with  the  confent 
of  the  apprentice,  alTigned  him  over,  by  verbal  agreement, 
to  Thomas  Baggaley  at'  Eajl  Bridgeford^  for  the  remainder  of 
his  term  of  nine  years;  And  he  accordingly  lived  Avith 
the  faid  Thomas  Baggaley  at  Eaji  Brldgeford^  and  ferved 
out  his  time  there,  which  flir  exceeded  forty  days.  This 
was  unanimoufly  holden  to  be  a  good  fcitlement  at  Ea/i 
Bridgcford ;  iince  to  this  aflignmcnt,  tho'  only  a  vei'jal 
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one,  there  was  the  confent  of  all  the  parties  concerned  ; 
and  he  lived  and  inhabited  at  Eojl  Bridgeford  under  the 
terms  of  the  apprenticefliip,  as  an  apprentice  bound  ac- 
cording to  the  ftarute.      Burrow's  Settlan.  Coj.  133. 

E,  26  G\  2.  Eakiing  and  Selfo7i.  Two  juftices  make  an 
order  to  remove  George  {Vitivorth  from  Eakrhig  to  Selfon. 
Upon  appeal,  the  fefiions  difcharge  that  order.  The  cafe 
was;  the  faid  George  IViiworth  was  put  out  a  parifh  ap- 
prentice to  Richard  'Tomlinjon  of  EakrUig^  till  his  age  of  20 
years.  He  ferveJ  his  mailer  under  this  indenture  for  feve- 
ral  years  at  Eakrlng.  About  three  years  before  he  attained 
20  years  of  age,  he  ran  away  from  his  mafter,  and  loitered 
for  fome  time  about  the  country.  In  the  mean  time  his 
mafter  died.  And  at  Martinmas  after,  the  faid  JFitivorth 
hired  liimfelf  as  a  fcrvant  to  WiHia?n  Flint  of  Seljon  for  a 
year,  and  ferved  him  that  year  at  Selfon^  and  received  all 
his  wages  to  his  own  ufe,  the  executors  of  Tondinfon  talcing 
no  notice  of  him.  But  he  had  not,  at  the  expiration  of 
the  faid  fervice,  attained  his  age  of  20  years.  And  the 
feflions  being  of  opinion  that  the  faid  George  TVifivorth  did 
rot,  by  virtue  of  fuch  hiring  and  fervice  at  Sel/ont  gain  a 
fcttlement  in  the  parifh  of  6Vj^c«  aforefaid,  reverfe  the  ori- 
ginal order.  But  by  the  court  the  order  of  feflions  was 
quafhed ;  for  that  af;er  the  mailer's  death,  the  appren- 
tice was  at  liberty  to  hire  hlmfelf,  and  as  he  was  hired  for 
a  year,  and  ferved  a  year  in  Se/fo?if  his  legal  fettlement 
was  there.  Apprenticeship  is  a  perfonai  truft  between 
the  mafler  and  fervant,  and  is  determined  by  the  death  of 
eiiher  mafter  or  apprentice.  The  counfel  who  were  to 
have  fhewn  caufe  again  ft  quafliing  the  order  of  feJlions, 
cvviied  that  it  was  not  defenhble.  Burrciv's  Set.  Cof, 
320. 

T.  14  G".  3.  Wrexham  and  Chirk.  An  apprentice  bound 
for  three  years,  without  any  confideration,  to  a  fiater  at 
JVrexham^  ferved  under  the  indenture  for  nine  months. 
Then  his  mafter  died  ;  and  \m  continued  a  fortnight  with 
the  widow,  to  complete  the  work  Uiifiniflied  by  his  mafler. 
His  miftrefs  then  told  him,  having  no  further  employment 
for  him,  that  he  muft  not  ftay  v»-ith  her,  and  he  was  at 
liberty  to  go  where  bethought  proper.  On  his  going  away, 
he  told  his  miftrcfs  that  he  was  going  to  his  father,  who 
was  a  flater.  There  was  no  particular  agrccniont  between 
his  father  and  his  miftrefs,  nor  the  indenture  delivered  up. 
His  father  then  lived  in  the  parifh  of  Ch'irk^  ai>d  he  con- 
tinued with  him  there  two  or  three  years.  'I'he  court 
held  that  his  fettlement  remained  at  JVrexham.  The  widow 
does  not  appear  to  have  nad  any  interefti   and  no   admini- 
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ftratlon  appears  to  have  been  taken  out.     Eur.   Settl.  Caf, 

782. 

In  the  court  of  chancery  :  M.-^oC.i.  In  the  cafe  of 
Soamzgi'm^  Bowden  and  E-jhs.  1  he  mafter  received  with 
the  apprentice  250  1,  and  died  within  two  years,  the  ap- 
prentice having  for  that  time  been  employed  only  In  infe- 
rior affairs.  It  was  decreed,  af:er  debts  on  fpeclalties 
paid,  that  the  executors  repay  the  250I,  as  a  debt  due  oil 
fimple  contract  :  deducting  after  the  rate  of  20 1  a  year, 
for  the  maintenance  of  the  apprentice,  during  the  tinae  he 
lived  with  his  mafler.     Cha.  Ca.  Fiiicb.  396. 

XII.  apprentices  Jetting  up  their  trades. 

By  the  common  law,  no  man  may  be  prohibited  to 
work  in  any  lawful  trade  or  in  more  trades  than  one,  at 
his  pleafure.      11  Co.  53. 

So  that  without  an  act  of  parliament  no  man  may  be 
reftrained,  either  to  work  in  any  lawful  trade,  or  to  ufe 
divers  mifteries  or  trades  ;  therefore  an  adl  of  parliament 
made  to  reftrain  any  perfon  herein,  mull  be  taken  ftrictly, 
and  not  favourably  as  acts  made  in  affirmance  of  ihe  com- 
mon law. 

The  reftraining  claufe  in  the  ftatute  of  5  El.  c,  4.  is  as 
follows ;  Itjhall  not  he  lawful  to  any  perfon^  to  fet  up^  occu- 
py., ujc  or  excrcife.,  any  craft.)  mijlery  or  occupation  now  ufed 
or  occupied zL'itbin  the  realm  of  England  or  Wales,  except  he 
J}?all  have  been  brought  up  therein  fevcn  years  at  the  lenjl  as  an 
apprentice  by  thisjlatuie,  nor  to  Jet  any  perfon  on  work  therany 
except  he  jhall  have  been  apprentice  as  aforefaid,  or  elfe  having 
fcrvcd  as  an  apprentice  will  become  a  journeyman.,  or  hired  by 
the  year;  on  pain  of  ^cs  a  month  y  half  to  the  king,  and  half 
to  him  that  JJ.'all  Jue  in  the  fjfionSy  or  other  court  of  record ;  or 
if  it  is  in  a  town  corporate^  then  to  be  dfpofed  of  as  other  f.nci 
by  the  charter,  f  'li- 
lt JJ:all  not  be  lavjful'\  This  is  a  negative  claufe,  and  no 
one  fl:iall  exercife  a  trade  againft  it,  unlefs  by  virtue  of  a 
cuftom  as  the  widows  of  tradefmen,  who  by  cuftom  carry 
on  the  trade  of  their  hufbands,  which  the  court  held  not 
to  be  within  this  ftatute.      2  Sulk.  610. 

To  any  perfvl  But  by  the  15  C.  2.  c.  15.  Hemp  work- 
ers of  ad  kinds,  net  maker?,  and  makers  of  tapeftry  hang- 
ings are  excepted  ^  who  m»j  fet  up  v^ithout  having  fcrved 
fevcn  years. 
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_  And  by  3  G.  3.  r.  8.  All  officers,  mariners,  and  foU 
diers,  who  have  been  employed  in  his  majefty's  fervice, 
and  not  dcferted,  may  excrcife  fuch  trades  as  they  are  apt 
for,  in  any  town  or  place. 

And  by  6  <^  7  ^V.  c.  jy.  An  apprentice  difcovcring 
two  offenders  guiliy  of  coining,  fo  as  they  be  convicted, 
fhall  be  deemed  a  freeman,  and  may  exercifc  his  trade  as 
if  he  had  ferved  out  his  time.    f.  12. 

Tofctitp^  occupy,  'ufe^  or  cxercife']  T.  9  G.  3.  Beach  and 
l^urmr.  On  an  a>5lion  brought  for  exercifing  a  trade, 
without  having  ferved  an  apprenticefhip,  it  appeared 
that  the  defendant  was  only  a  journeyman.  And  the 
queftion  was,  whether  the  flatutc  extends  to  journeymen, 
or  only  to  mafters  ?  By  the  court :  The  ftatute  was  meant 
to  prevent  ;,7^?frj  only  from  fetting  up  trades,  and  did  not 
intend  to  give  a  penalty  againft  both.  There  is  great 
difference  betureen  fetting  up  a  trade  and  v/orking  in  it  ; 
A  man  may  work  in  ir,  by  doing  a  very  trifling  part.  A 
Jpurneyman  doth  not  exercife  the  trade  upon  his  owxi  ac- 
count, but  for  his  mailer.      Burr.  Mansf.  2449. 

And  it  is  not  material,  as  to  the  mailer,  that  the  jour- 
neyman Jiath  ferved  feven  years  ;  for  if  the  mafler  himfeif 
hath  not  ferved  fcven  years,  he  is  rellrained  by  the  ftatute 
to  work  as  a  trader,  either  by  himfelf  or  others;  for  the 
intent  of  the  a6t  is,  to  annex  the  benefit  of  trade  to  fuch 
2s  underwent  the  hardfhip  of  learning  it,  thereby  to  en- 
courage labour  in  youth  :  And  few  would  undergo  the 
trouble  of  being  apprentices,  if  they  might  employ  others 
'to  work  for  them.  T,  3  IV.  Hobbs  znd  Toung.  2  Salk. 
610. 

If  a  man  ufe  the  trade  of  a  tallow  chandler,  baker, 
brewer,  or  any  other  lawful  trade,  or  manual  occupation, 
for  his  own  ufe,  or  for  the  ufe  of  his  family,  witi)out  fell- 
ing any  for  lucre  and  gain,  he  may  lawfully  do  it;  but 
he  cannot  retain  an  apprentice  therein  ;  but  be  may  hire 
one  to  be  his  fervant,  who  islkilful  in  that  trade  or  oc- 
cupation.    8  Co.  J  29. 

In  like  manner,  a  perfon  brought  up  to  the  trade  ipay 
take  a  j>^;//;vr,  who  hath  not  ierved  an  apprenticefhip  to 
the  trade,  provided  the  partner  fliare  only  in  the  profits  or 
Jofs  of  the  bufiBefs,  and  do  not  actually  exercife  the  trade. 
As  inlbecafe  of  Reynard  and  Chafe^  M.  30  G.  2.  An 
action  of  debt  was  brought  againft  Chafe,  for  3  penalty  on 
the  ait,  for  excrcifing  tiie  trade  of  a  brewer,  without  hav- 
ing ferved  an  apprenticriliip.  On  a  fpecial  verdidl,  it  was 
iiaed,  that  the  defendant  Chafe  and  one  Coxe  were  partners 
in  the  rade  ;  that  the  trade  was  carried  on,  and  had  been 
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for  fcrar  years  carried  on,  in  their  joint  names  ;  that  Cox^ 
did  ferve  an  apprenticelhip  to  the  trade,  but  Cbafe  never 
did;  and  that  Ci?A-^  is  a  working  brewer,  and  was  paid  a 
falary  for  his  labour,  which  falary  was  always  dedufted, 
and  allowed  to  him,  previous  to  a  divifion  of  the  profits  ; 
and  the  entries  at  the  excife  office  were  in  their  joint 
names  :  but  that  the  defendant  Johfj  Chafe  never  exercifed 
the  trade  himfelf  (which  was  wholly  managed  and  carried 
on  by  Coxe)  ;  but  only  ihared  the  profits,  and  flood  the 
rifques  of  the  partnerfhip.  The  queftic-n  was,  v/hether 
the  defendant  John  Chafe  is  within  the  act,  upon  this   fpe- 

cial  finding? By  lord  Mansfield  Ch.  J.    The  defendant 

is  to  (hare  the  proliis  with  Crxf,  in  moieties  ;    and  is  liable 
to  the  debts  of  the  partnerfhip:   But  it  is   exprefiy  found, 
that  during  all  the  time  charged,   he  never  acted   in  or  ex- 
ercifed the  trade.     He  was  not,  by  the  terms  of  his  agree- 
ment, to  a6l  in  the  trade.     The  ether  partner  was,, to  do 
the  whole,  and  had  a  particular  falary  on  that   account. 
It  is  not  found,  tliat  either  Go^^e,  or  any  fervant  under  him, 
was  fet  to  work  by  Chafe;   nor  that  Chafe  did  any  a<51:  what- 
ever cf  exercifing  the  trade  ;   he  was  only  concerned  in  the 
profits.     Now  though  this  may  be,  to  fome  purpofcs,  ex- 
ercifing a  trade,  in  refpecl  of  third  perfons  who   deal  with 
the  partnerfhip  as  creditors,  and   within    the  meaning   of 
the  ftatutes  concerning  bankrupts  ;  yet  the  prefentqueftioa 
is,  whether  it  be  exerciiing  a  trade,  contrary  to    this  act. 
In  the  argument  of  this  caufeit  hath  been    well  obferved, 
that  this  '\s  a  penal   lav>' -,  that  it  is  in  reftraint  of  natural 
right ;  that  it  is  contrary  to  the  general  right,  given  by  the 
common  law  of  this  kingdom.     To  which  I  will  add,  that 
the  policy  on  which  the  act  was  made,  is,  from  experience, 
become  doubtful.     Bad   and  unfkilful  workm«i  are  rarely 
profecuted.    This  act  was  made  early  in  the  reign  of  queen 
Elizabeth.     Afterwards,  when  the  great  number  of  manu- 
fadturers,  who   took  refuge  in  England  from   the  duke  of 
Alva's  perfecution,  had  brought  trade  and  commerce  with 
them,  and  inlarged  cur  notions;  the  reftraint  introduced 
by  this  hw  was  thought  unfavourable,  and  the  judges  by 
a  liberal  interpretation,  have  extended  the  qualifications  for 
exercifing  the  trade  much  beyond  the  letter  of  it,  and  con- 
fined the  penalty  and  prohibition  to  cafes  precifely  within 
the  exprefs  letter.     Let   us   confider  whether  the  prefenc 
cafe  be  within  the  letter,  or  even  the  meaning  of  this  adt. 
The  general  policy  of  the  a6t  was,  to  have  trades  carried 
on,    by  peribns  who   had   fkill   in  them.     Now  here,  the 
perfonal  fkill  of  the  defendant  makes  no  real  difference  in 
the  cafe.     For  the  perfon  who  is  fKilfui  ads  every  thini, 
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and  receive?  no  direction  from  this  man;  He  neither  did, 
nor  was  to  interfere.  The  cafe  of  Hohbi  and  7'oung  is  not 
parallel.  There,  the  defendant,  a  fingle  man,  dire£ted 
the  whole  trade  ;  was  the  mafter;  and  directed  all  the  fer- 
vants.  As  between  mafler  and  fervant.  no  doubt,  it  is 
the  mafter  v/ho  carries  on  the  trade,  and  not  the  fervant. 
But  in  Hohhs  and  Tomig  there  was  no  partncrfhip  ;  nor 
(what  is  the  diftiiiguiPning  character  of  the  prefent  cafe) 
a  mere  naked  fharing  of  the  profits,  and  rifqueing  a  pro- 
portion of  the  lofs  ;  without  his  afting  or  diredting  at  all, 
in  any  manner  whatfoever.  In  many  confii^crablc  under- 
takings, it  is  abfolutcly  neceffary  to  take  in  perfons  as  part- 
ners, to  {hare  the  profits  and  rifque  the  lofs.  And  the 
general  ufage  and  praiSlice  of  mankind  ought  to  have 
weight,  in  determinations  of  this  fort,  aftefting  trade  and 
commerce,  and  the  manner  of  carrying  them  on.  It  is 
notorious  that  many  partnerfhips  are  entered  into,  upon 
the  foundation  of  one  partner  contributing  induftr)  and 
fkiil ;  and  the  other,  money.  Manv  great  breweries  and 
other  trades  have  been  carried  on,  for  the  benefit  of  in- 
fants and  rendaary  legatees,  under  the  direction  of  the 
court  of  chancery:  Now  if  the  plaintiWT's  conftruclion 
was  to  hold,  the  whole  dire£?}ion  and  decree  of  the  court 
of  chancery  was  contrary  to  law,  and  to  an  exprefs  act  of 
parliament.  So  it  is  liicewife  pracflifed  in  other  great  trades. 
The  late  Mr.  Child  direcled  his  bufinefs  of  a  banker,  to  be 
carried  on  for  the  benefit  of  his  children  and  other  per- 
fons. Many  other  inft^ances  might  be  mentioned.  It 
would  introduce  the  utmoll:  confufion  in  afF.iirs  of  trade 
and  commerce,  if  this  conftru6fion  fhould  prevail.  On 
the  other  hand,  I  fee  no  inconvenience.  It  is  exadtiy  the 
fame  thing  as  to  trade,  in  every  particular,  whether  this 
partner  has  or  has  not  ferved  an  apprenticeOiip.  T  here- 
fore  I  think  the  defendant  not  liable  to  the  penally  of  the 
iiatute.  Tlie  other  three  jiillices  concurred.  And  judg- 
ment was  given  for  the  defendant.     Burrow.  Mamjicld.  2. 

Jfyiy  crafty  mljfery^  or  occupation]  T.  2  G  ;^.  French  and 
Jdams.  An  action  of  debt  was  brought  upon  the  ftatutc 
againft  the  defendant  for  exercifing  the  trade  of  a  carpenter, 
he  not  having  ferved  an  apprenticeAiip  to  th;'ttr<ide.  It  ap- 
peared, that  the  defcndani  had  worked  or  ferved  as  a  fervant 
for  feven  years  in  the  trade  oi  ■&  glazier,  and  for  fome  time 
afterwards  excrcifed  that  trade  as  a  mafter;  that  afterwards 
he  exercifed  the  trade  of  a  carpenter  for  the  fpace  of  nine 
years  and  it  was  proved  that  he  well  underftood  that  trade. 
It  was  objCwted,  that   the   defendant  beijig  originally  bred 

up 
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up  to  the  trade  of  a  glnzter^  he  could  not  follow  two 
trades  both  glazier  and  carpenter;  and  whether  he  could 
or  not,  was  the  queftion  referved  for  the  confideration  of 
the  court. — By  the  court :  All  the  judges  of  England  at  a 
meetino:  lately  refolved,  that  if  any  man  as  a  inafter  had 
exercifed  and  followed  any  trade  as  a  mailer  without  in- 
terruption or  impediment  for  the  term  of  fpven  years,  he 
was  not  liable  to  be  fued  or  profecuted  on  the  ftatute  of 
5  EI.  alfo  if  a  man  hath  followed  two  or  more  different 
trades  for  the  term  of  fevcn  years  or  more,  he  (hall  not  be 
liable  to  be  prr^fecuted  on  this  ftatute.  'Ihere  is  no  law 
againft  one  man's  following feveral  trades  at  this  day.  There 
was  an  ancient  ftatute,  37  Et^.  3.  c.  6.  that  artificers  or 
handicraftfmen  fhould  ufe  but  one  miftery,  and  that  none 
fhould  ufe  any  miftery  hui  that  which  he  had  before  that 
time  chofen  and  ufed.  But  this  reftraint  of  :rade  and  traf- 
fick  was  immediately  found  prejudicial  to  the  public,  and 
therefore  at  the  nexc  parliament  it  was  enadled  that  all 
people  fhould  be  as  hce  as  they  were  at  any  time  before  the 
laid  ordinance.  And  lord  Coke  obferves,  that  a6fs  of 
parliament  made  againft  the  freedom  of  trade  never  live 
long.  Without  the  leaft  doubt,  a  man  may  follow  twenty 
trades,  if  he  has  worked  at  or  followed  each  trade  feveri 
years.  Mr.  Harrifon  of  Red  Lion  Square  ferved  an  ap- 
prenticefiiip  to  the  trade  of  a  carpenter^  but  for  26  years 
paft  he  has  been  a  watchmaker^  and  tho'  he  never  ferved  as 
an  apprentice  to  the  trade  of  a  watchmaker,  is  the  beft: 
maker  of  time  pieces  in  the  world,  and  the  parliament  has 
given  him  a  large  fum  of  money  towards  finding  out  the 
longitude  by  the  help  of  his  watches  or  time  meafurers  : 
And  fhall  this  man  be  hindred  from  making  watches,  and 
exercifing  the  trade  of  a  carpenter  alfo  if  he  pleafes?  And 
by  the  whole  court  in  the  prefent  cafe,  judgment  was 
given  for  the  defendant.      2  JVilfon.  168. 

N01V  ufed]  That  is,  on  the  12th  of  Jan.  15&2,  when 
that  parliament  began  j  and  this  reftraint  (hall  not  extend 
any  further  than  the  words  do  exprcfly  direcl:,  and  there- 
fore not  to  new  arts  and  mifteries  fmce  invented,  i  Roll, 
Rep.  10.      I  Ventr.  376,  346. 

Within  the  realm  c/' England  o;?*^  Wales]  AI.  i  G.  2.  A'. 
and  L'ljler.  Inditifrnent  for  ufing  the  trade  of  a  dry  falter, 
being  a  craf^,  miftery,  or  occupation  y\{^^\v\  thh  kiyigdom 
on  the  J  2th  day  oi  "Jan.  in  the  5th  year  of  Ell z.  Which 
the  court  held  to  be  ill ;  for  that  the  words  in  this  kinc^- 
dom  tie  down    the    indidment  to  the  kingdom   of  Great 
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Britain,  as  it  is  at  this  day;  whereas  it  fliould  have  been 
in  England  or  in  England  and  IVales.  i  Self.  C.  i6o.  Str. 
788. 

H.  3  G.  2.  K.  and  Monro.  It  was  moved  to  quafh  aa 
indi61:rnent  for  exercifing  the  trade  of  a  Zf^^^^r,  the  defen- 
(Jant  not  having  ferved  a  legal  apprenticefliip.  The  ex- 
ception was,  the  trade  was  not  laid  to  be  ufcd  within  the 
rt:ahn  nf  England  and  lyales  at  the  time  of  the  a6t.  But 
the  court  faid,  the  trade  of  a  baker  is  within  the  words  of 
the  ad: ;  and  no  averment  of  the  trade's  being  ufed  at  the 
time  of  the  ad  is  necefl'ary,  but  where  the  trade  only  falls 
within  the  general  conclufion  of  the  claufe  at  laft.  i 
Barnardiji.  277. 

Ex.cept  he  fmll  have  been  brought  up  therein  fevcn  years'] 
E.  1 1  iV.  K.  and  Eox.  Indidment  for  ufmg  the  trade  of 
a  taylor,  not  having  ferved  feven  years,  was  quaflied,  be- 
cause it  is  faid  only,  not  having  ferved  as  an  apprentice 
within  England  or  Waks\  for  it  may  be  he  did  fo  beyond 
fea,  and  if  it  were  any  where  it  fufiiceth.      i  Salk.  67. 

A%  an  (i^previice\  E.  5  An.  ^  and  Maddox.  By  the 
court;  Upon  indidment  on  this  fta^ute,  in  evidence  we 
allow  following  the  trade  for  feven  years  to  be  fufficient, 
without  any  binding,  this  being  an  hard  law.   2  Salk.  613* 

TT.  3  G.  2.  K  and  Morrice.  On  an  indidlment  for 
exercifmg  a  trade,  without  having  ferved  a  legal  ap- 
prenticefnip  ;  the  defendant  offered  to  give  evidence  of 
hi^  having  exercifed  this  trade  for  feven  years,  as  being 
tantamount  to  his  having  ferved  an  apprenticefliip  for 
that  time.  Eyre  chief  jullice  faid,  that  the  cafes  indeed 
had  gone  fo  far,  as  to  allow  a  v/ife's  living  in  the  fhop 
with  her  huiband  for  feven  years  to  be  equivalent  to  an 
apprenticefhip  ;  but  he  thought  the  prcfent  cafe  not  ftrong 
enough  to  come  up  to  the  ireaning  of  the  (iatute.  Accor- 
dingly the  evidence  was  difallovved,      I  Barnard.  ■7^6']. 

But  in  the  cafe  of  Wailen  and  Holton^  at  the  aliizcs  for 
Beyk/mre,  T.  33  G.  2.  On  an  information  againft  the  de- 
fendant for  exercifmg  the  trade  of  a  baker  contrary  to  the 
ftatute,  it  appeared  in  evidence  that  he  bad  followed  it 
twelve  years,  but  never  had  been  an  apprentice,  nor 
ferved  with  any  perfon  as  fuch.  On  a  cafe  relerved,  Baron 
Adams-,  before  whom  it  was  tried,  confulted  the  eleven 
judges;  who  all  joined  with  him  in  opinion,  that  exerci- 
fmg a  trade  feven  years,  without  any  profecution  with 
eftecl,  was  a  fufficient  qualification.     Bi'ack/Ione's  Reports. 

Nor 


]Vor  to  fet  any  pcrfon  on  vjork  therein^  except  he  fl.allhav? 
heen  apprentice  as  aforefaid]  But  by  the  17  (?,  3.  c.  33. 
with  refpeift  to  the  counties  oi ATiddlcfcx^  EJfcx^  Surry, 
and  Kent,  for  want  of  a  fufficient  number  of"  pcrfons  who 
have  fcrved  apprenticefnips  to  the  trade  of  a  dyer,  it  fliall 
be  lawful  for  any  perfon  exercifing  that  trade  within  any 
of  the  faid  counties,  to  employ  fuch  number  of  journey- 
men, fervants,  and  labourers,  as  he  fhall  have  occafioa 
for,  without  incurring  any  penalty. 

Or  elfe  having  fcrved  as  an  apprentice,  will  become  a  jour- 
tieyman]  M.  26  C.  2.  K.  and  Moor.  The  defendant  was 
indicted  for  ufing  the  trade  of  a  weaver,  not  having  fervcd 
as  an  apprentice  feven  years ;  the  evidence  was,  he  lerved 
fix  as  an  apprentice,  and  had  fmce  as  journeyman  in  the 
fame  trade  worked  above  that  time  :  And  by  the  court, 
the  ferving  of  feven  years  is  fufficient  either  wayj  and  the 
defendant  was  found  not  guilty.      3  Kch.  400. 

A.  An   Indenture  of  a  parifh  apprcnticcj  on  4j, 
EL  c.  2.  J.  1,  5. 

^/   H I S   indenture    made    the  day  of in  the 

year  of  our  Lord Bctiveen  A.  B.    and  CD. 

churchwardens,   and  E.  F.  andG.  H.   overfeefs  of  the  poor  of 

the  pariJJo  of- in  the  county  of of  the  one  part, 

and    A.  M.   of  in  the  faid  parif),  Jhoemakcr,  of  the 

other  part,  witneffeth,   that  the  faid  churchwardens  and  over- 

feers   of  the  poor,  by   and  zvith   the  confcnt   of two  of 

his  majejif  s  jujiices  of  the  peace  for  the  faid  county,  dwelling 

near  to,   [cr, /«]  the  faid  pari fn  of one  whereof  is  of 

the  quorum,  huve  put,  placed  and  bound,  and  by  thefe  prcfnts 
do  put,  place,  and  bind  A.  P.  fl  poor  boy,  ivhofe  parents 
B.  P.  and  C.  P.   are  not  able  to  maintain  him,   of  the  age   of 

• years,  to  be  an  apprentice  with  him  thejaid  h,  AJ. 

and  as  an  apprentice  with  him  the  faid  k.W.  to  dwell,  from 
the  date  of  thefe  prcfents,   until  the  faid  A.  P.  Jhall  come  to  the 

age  of  years,    :  or   if  a   female,   until  the  faid  A.  P. 

Jhall  come  to  the  age  of years,  or  the  tiine  of  her  mar- 
riage, which  JJmll firj]  happen]  according  to  thefatutesinfuch 
cafe  made  and  provided.  By  and  during  all  ^^Jhich  ti?ne  and 
term,  the  faid  A.  ?.  Jhall  the  faid  A.  M.  his  faid  majier  well 
and  faithfully  ferve,  in  all  fuch  lawful  huftnefs  as  the  faid  A.  P. 
Jhall  be  put  unto  by  the  command  of  his  Jaid  majler,  according 
to  the  power,  wit  and  ability  of  him  the  faid  A.  P.  and  ho- 
nejily  and  obediently  in  all  things  JJiall  behave  himfelf  towards 
hii  faid  majler i  and  honejlly  and  orderly  towards  the  reji  of  the 
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family  of  the  f aid  k.  M.  And  the /aid  A.  M.  /or  his  pnrt , 
for  hitiijclf^  his  erautorsy  and  adminijlratorsi  doih  hereby 
promijc  and  covenant  to  and  tvith  the  Jaid  ehurc'wardtns  and 
ovcrfcers  of  the  poor^  and  every  of  them,  their  and  every  of 
their  executors  and  adminiJhatorSy  and  thfir  and  every  of  their 
fucccffors  for  the  time  being,  and  to  and  with  the  faid  A.  P. 
that  he  the  faid  A.  M.  jhali  the  faid  A.  P.  in  the  craft,  mi- 
ficry,  and  occupation  of  a  Jhoanaker,  which  he  the  faid  A.  M, 
now  ufethy  after  the  befi  manner  that  he  can  or  may,  t:ach,  in- 
flruH,  and  inform,  or  carfe  to  he  taught,  inflrutlcd,  and  in- 
formed, as  much  as  thereunto  bclcKgeih,  or  in  any  wife  apper- 
taiiieth;  Jnd  that  the  faid  A.  M.  f)a/I  alfo  find  and  allozv 
wito  the  faid  apprentice  fifficicnt  meat,  drink,  apparel,  ivafJnng, 
lodging,  and  oil  other  thtngs  needful  or  meet  for  an  apprentice, 
during  the  term  aforefaid.  hi  witnefs  whereof  the  faid  parties 
have  hereunto  fet  their  hands  and  Jcals,  the  day  and  year  firji 
above  written. 

Where  the  overfeers  and  mafter  can  agree,  other  co- 
venants may  be  inferted,  according  to  fuch  agreement ; 
but  if  the  mafter  is  to  be  compelled,  it  feemeth  not  fafe  to 
require  more  from  him  by  the  indenture  than  is  above 
exprefled. 

The  aflcnt  of  two  juftices. 

two  of  his  maje fly's  jujiices  of  the  peace  fir 


the    ahovcmentioned  county    of  •  •  dwelling  near  to 

the  abovementioned  parijh  of and  one  of  us  of  the  quo- 
rum, do  hereby  dcclctre  our  affent  to  the  binding  the  abovenamed 

A.  P.  an  apprentice  to  the  abovenamed  A.M.  according  to  the 
form  and  e^e^   of  the  above  written  indenture.      Given  under 

our  hands  the day  of,  &ic. 

B.  Warrant  to  levy  lol   for  not   receiving  a  poor 

apprentice  ;  on  the  ftatute  of  8  (5*  9  ^. 

Weftmorland.  \  To  the  conftablesof 

Jj^HE  RE  AS    A.  B.    and  CT>.  churcl-wardens,  and 
E.  F.   and  G.  H.   overfeers   of  the  poor   of  the  parijh 

of  ■■■■~..^  in  the  faid  county,  by  the  affent  of\^us]  two 

of  his  maje/ly's    jujiices  of  the  peace  for  the  faid  county  dwel- 
ling near  to,   [or,  in']  the  faid  parijh  of •  one  vjhereof  is 

of  the  quorum,   did  endeavour  to  bind  A.  P.  a  poor  male  child 
<f  the  jaid  parijh,  vjh  of e  parents  are  not  able  to  maintain  him, 

apprentice 
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apprentice  to  A.  M.  of   -  in  thefald  parijh^  iaylor^  and 

for  that  intent  did  prepare  and  duly  perfe6i  one  pair  of  inden- 
tures purfuant  to  the  Jlattite  in  fuch  cafe  jnade  and  pro- 
videdy  which  fuld  pair  of  indentures  was  figned  and  con- 
firmed  by  [wx]  thefald  two  jujilccs  :  Jnd  whereas  the  f aid 
A.  M.  li  duly  convl£iid  before  us  the  jufilces  aforefald^  as  well 
upon  the  oath  of  the  f aid  h.  B.  as  otherwlfe^  for  that  he  the 
fald  A.  M.  hath  refufed,  and  doth  refufe  to  receive  and  pro- 
vide for  the  fald  A.  P.  as  an  apprentice,  and  alfo  to  execute 
another  part  of  the  fald  Indentures,  being  duly  tendred  to  him 
by  the  jaid  churchwardens  and  overfcers  of  the  poor,  vjherely 
the  f aid  A.  M.  hath  forfeited  the  Jum  of  ten  pounds  :  Thefe 
are  therefore.  In  his  fald  majefty^s  name,  to  require  and  com- 
mand you,  to  make  dijirefs  of  the  goods  and  chattels  of  him  the 
fald  A.  M,  and  If  within  the  /pace  of  [fix]  days  next  after 
juch  dljiref  by  you  made,  the  fald  fum  of  \q\,  together  with 
reafonahle  charges  of  taking  and  keeping  the  fald  dlflref,  /hall 
not  be  paid,  that  then  you  do  fell  the  j aid  goods  and  chattels  Jo 
by  you  dlflralned,  and  out  of  the  money  arlfmg  by  fuch  fale, 
pay  the  fold  fum  of  \o\  t»  the    overfeers  of  the  poor  of  the 

fald  parljh  of where  the  fald  offence  was  committed, 

for  the  ufe  of  the  poor  of  the  fald  parljh  ;  returning  the  over^ 
plus  upon  demand  unto  him  the  Jald  A.  M.  the  reafonahle 
charges  of  taking,  keeping,  and  felling  the  fald  dlJlrefs  being 
thereout frfi  deducted.  Herein  fail  you  not.  Given  under  our 
hands  andfeph  the day  of  •  In  the  year  ■ 

Nofe,  as  an  appeal  is  given  to  the  fefTions,  againft  the 
appointment  of  an  apprentice  to  be  bound  to  any  perfon 
as  aforefaid  ;  it  is  proper,  either  not  to  make  out,  or  not 
to  execute,  the  warrant  of  diftrefs,  until  after  the  next 
feflions. 

And  it  is  to  be  obferved,  that  one  precedent  alone  ia 
this  cafe  is  here  inferted,  for  brevity  fake,  as  being  not  in 
a  matter  of  conftant  pra6lice  ;  but  it  is  to  be  under- 
ftood,  in  all  fuch  like  cafes,  that  there  niufl  firft  be  a 
complaint  or  information  in  writing,  then  a  fummons  of 
the  party  accufed,  or  warrant  as  the  cafe  ma^  be,  and 
a  hearing  and  determining  of  the  caufe,  and  conviction 
thereupon  if  the  party  (hall  be  found  to  be  guilty.  But 
a?  the  fpecial  fa6\  murt  be  the  fame  throughout  all  the 
forms  of  proceedings,  it  is  eafy  from  one  to  frame  all 
the  reit. 
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C.  Summons  of  the  mafler  for  mifufing  his  ap- 

prentice i  on  5  EL  c.  4. 

Weftmorland.  -^  To  the  conflable  of  • 

JT/'HEREAS     complaint    and    infor?nation   hath    been 

made  unto  me —  one  of  his  ?naje/iy's  jujiices  of 

the  peace    in  and  for  the  faid  county,  by  A.  P.   apprentice  to 

A.M.  of in  the  faid  county,  fboemaker^  that  the  faid  P^.W. 

hath  miffed  and  evil  intrcated  hun  the  faid  A.  P.  \^by  cruel 
punifvnent,  and  beating  hi7n  the  faid  A.  P.  without  juji  caufe, 
and  by  not  allowing  unto  him  fujjiciem  meat,  drink,  apparel, 
or  as  the  cafe  fhall  bej  Theje  are  therefore  in  his  majefiys 
name  to  comjnand  you  to  fummon  the  faid  A.  Vi.  to  appear  be- 
fore me  at  the  houfe  of in  the  jaid  county y  on the 

' day  of at  the  hour  of in  the  after?ioon 

of  the  fame  day,  to  anfwer  unto  the  Jaid  complaint ;  and  to  be 
further  dealt  with  according  to  law.  Herein  fail  you  not. 
Given  under  my  hand  and  fal  the day  of,  &c. 

Note,  a  fummons,  rather  than  a  vjcirrant,  in  all  fuch 
like  cafes,  between  party  and  party,  is  generally  moft 
eligible  J  yet  in  this  cafe  it  feemeth,  that  a  warrant  is  ju- 
ftifiable  to  apprehend  the  maftcr,  and  bring  him  before 
the  jiiitice,  (efpecially  if  he  fiiall  contemn  the  fummons  ;} 
becaufe  it  is  required,  that  he  fhall  give  fecurity  to  the 
julVice  to  appear  at  the  feiTions,  if  he  Tnall  not  conform  to 
thejuftice's  order  in  the  premilfes. 

D.  Summons  of  the  apprentice  on  complaint  of 

the  mafler;  on  the  5  El.  c.  4. 


Weftmorland.    |  To  the  conflable  of' 


TJ/^H  E  R  E  J  S  coinplaint  and  information  hath  been  mads 

unto  me one  of  his  tnajefiy'' s  yujUccs  of  the  peace 

in  and   for  the  faid  county,  by    A    M.  of in   the  faid 

county,  hifnari/tmi-n,  that  A.  P.  now  being  an  apprentice  to  hi^n 
the  Jaid  A.  M.  is  negligent,  flubborn,  difordcrly,  [or  as  the 
cafe  fhall  be  )  end  doth  not  his  duty  to  him  the  Jaid  A.  M.  his 
via  per;   Thefe  are  iherefore  to  coDimand  youto  fupirnon  the  faid 

A.  P.   to  appear  before  me,  at in'the  faid  county  on  - 

the  " day  of at  the  hour  of in  the  afternoon  of 

the  fame  day,  to  anftver  to  the  faid  complaint.^  and  to  be  further 

dealt 


dealt  with  according  to  low.     Herein  fail  not.     Civen  iindsr 
my  hand  and  feal  the clay  ojy  &c. 

E.  Order  of  difcharge  by  four  juftlccs  at  the  {^^- 

fions  j  on  the  5  El.  c.  ^.J.  2^. 

AVeftmorland.  /^T a  general  quarter  fejjlons  of  the  peace 

holden  at in   and  for  the   county  . 

aforefaid,  the —  day  of in  the year  of  the 

reign  of  our  lord  George  the  third,  by  the  grace  of  God  of 
Great  Britain,  France,  and  Ireland,  king.,  defender  of  the 
faith.,  and  fo  forth  ;  Before  ——— —  jujiiccs  of  our  faid  lord 
the  king  affigned  to  keep  the  peace  in  the  J  aid  county,  and  aljo  to 
hear  and  determine  divers  felonies.,  trefpajfes,  and  other  mif- 
demeanors  in  the  faid  county  co7n?nitted,  and  of  the  quorum.  It 
is  ordered  as  follow  eth  : 

Upon  the  petition  of  A.  F.  apprentice  to  A.  M,  of  - 
in  the  faid  county,  hufbatid/nan,  to  be  relieved  upon  certain 
neglects  of  the  faid  tnafer  in  inJlruLting  him  in  his  trade,  and 
in  mi  fifing  and  evil  intr  eating  the  faid  apprentice  by  cruel  pu- 
nijhment  [or  as  the  cafe  fhail  be]  ;  and  the  faid  mafier  having 
likewfe  appeared  upon  his  recognizance  taken  before  J.  P. 
efquire,  one  of  the  faid  jufices,  to  anfwer  to  the  complaint  of 
the  faid  petition,  and  having  proved  nothing  whereby  to  clear 
himfclf  oj  the  faid  complaint ;  but  on  the  contrary,  the  faid 
A.  P.  having  given  full  proof  of  the  truth  of  the  faid  cofnplaint 
to  the  fatisfadion  of  the  faid  court :  We  therefore,  whofe  hands 
and  feals  are  hereunto  fet,  being  four  of  the  faid  jujiices, 
and  of  the  quorum,  do  hereby  order,  pronounce,  and  declare., 
that  the  faid  apprentice  f})all  be,  and  is  hereby  difcharged  and 
freed  from  his  f(iid  appreniicehood :  And  this  to  be  a  final  order 
betwixt  the  faid  mafier  and  apprentice,  any  thing  contained  in 
their  indentures  ofapprenticefhip,  or  otherwife,  to  the  contrary 
notwithflanding.  Given  under  cur  hands  and  feals  the  day  and 
yearfirfl  above  written, 

F.  Complaint   of  an    apprentice   to    two  judiccs 

againTi:  his  maftcr  ;  on  2c  G.  2.   f.  19. 

Weftmorland.  C^  H  E    information  and  complaint  of  A  P. 

apprentice    to     A.lvl.  of  in  ihf 

faid  county,  hufbandman,  exhibited  before  us  two    of  his  majef'^'s 

juflices  of  the  peace  in  and  far  the  faid  cQurdy,    tie  : —  dc^ 

of in  the  year,  &Jq» 

Wha 


^6  2lppjent(ct5, 

IVho  faith i  that  hethe  faid  A,  P.  is  an  apprentice  hcund  ly 

indenture    to    A.  M.  of aforcfaid,  hnjhandman  \  and 

that  he  the  faid  k.  M.  hath  mifufd  and  ill  treated  him  the  faid 
Gppr  entice^  and  particularly  [as  the  cafe  fhall  be.  J 

A.  P. 
Befcre  us, 

J.  P. 
K.  P. 

G.     Summons   of  the    mafter  by  two  juftices,  on 
complaint  of  the  apprentice  i  oq    the    20   G.  2. 

^-  19  /•  3- 

Weftmorland.  \  To  the  conftable    of  — — — 


TT/'H  E  R  E  J  S     information     ana     complaint    hath    been 

made  unto  us  • two  of  his  ynaflif  s  ju/Vices  of  the 

p.^ace  in  and  for  the  faid  county^  by  A.  P.   apprentice  to    A.  M. 

of  • in  the  faid  couyity^    Imfba^uhnan^  that   he   the  J  aid 

A.  M.  hath  mifufd  and  ill  treated  him  the  faid  h.  P.  and 
particularly  [as  the  cafe  fhall  be  :]  Thcfe  are  therefore  to  re- 
quire you  to  fummon    the  Jiiid  A.  M.    to  appear    brforc   us  at 

— in  the  faid  county^  on the  day  of ■ 

to  anfwer  unto  the  faid  inforviation  and  complaint.  And  he  you 
then  there  to  certify  what  you  Jhali  have  dune  in  the  execution 
hereof.  Herein  fail  you  not.  Given  under  our  hands  and  fcah 
the  ■■  day  of in  the  year . 

H.  Difchargeof  an  appreotice  by  two  juflices,  on 
the  mafter  mifufing  him,  by  the  20  G.  2.  c.  19. 
/.  3. 

Weftmorland.  JJ/^HE  RE  AS  cmplaint  hath   been  made 
before    us    •  tivo   of  his    rnaje/ly's 
jufiices  of  the  peaee  in  and  for  the  faid   county.,    by    A.  P.  ap- 
prentice to  A.  M.  of-^ in    the  faid  county .y  taylor^  thai 

hethe  faid  A.  M.  hath  mifufd  and  evil  treated  hi^n  the  faid 
apprentice.,  and  particularly  [as  the  cafe  fliall  bej  :  And 
whereas  the  faid  A.  M.  h.ith  appeared  before  us  in  purfuance 
of  our jummons  to  that  purpoje^  hut  hath  not  cleared  hinifelf 
of  and  from  the  faid  accujation  and  complaint^  but  on  the  con- 
trary the  faid  A.  P.  hath  made  full p7 oof  of  the  truth  thereof 
before  us  upon  oath  ;  IVc  therefore  by  thifc  prefents  do  difcharge 
him  the  faid  A.  ]^.  of  and  from  his  apprcniiccjhip  to  the  faid 
A,  M.  any  thing  in  the  indenture  of  apprentice/hip   made  be- 

iiiixt 
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tivixt  ihem,  or  otherwife  howfoever^  to  the  contrary  miwith- 
Jumd'tng.  Given  under  our  hands  and  feals  the  ~  ■■■  day 
oj\  kc. 

[Or,  j^tid  whereas  k  hath   been  duly  proved  before    us^  as 
iveli upon  the  oath  of  A.  C  con/iable  of  aforefaid,  as 

otherivfe,  that  he  the  f aid  A.  C.  did  duly  fuinmon  the  faid 
A.  M.  to  appear  before  us  at  a  reafonable  time  in  the  faid  fum-' 
mons  mentioned  and  fpecifed  ;  but  notivithjlanding  the  fame^  he 
the  faid  K,  M.  hath  not  appeared  before  us  according  to  fuch 
fummons :  We  therefore  having  duly  examined  into  the  matter  of 
the  faid  complaint^  and  the  truth  thereof  having  been  fully 
proved  before  us  upon  oath,  do  difcharge,  &c.] 

I.  Complaint  to  two  juftices  of  the  mafter  agalnft 
his  apprentice  ;  on  the  20  G.  2.   c,  i^-f.  4. 

Weftmorland.  H'HE  complaint  and  inforynaiion  of  A.  M. 

of ..^ — .  in    the  faid   county^    hufiand" 

man,  taken  and  made  on  oath  before  us two  of  his  ma- 

jefly  s  jujUces  of  the  peace  in  and  for  the  faid  county^  the  ■ 

day  of- Who  faith  f  that  A.  P.  apprentice  by  indenture  to 

him  fue  faid  A.  M.  hath  in  the  fervice  of  his  apprcnticejhip 
been  guilty  offeveral  miflemeanors,  mifcarriages  and  ill  be- 
haviour, towards  him  the  faid  A,  M.  a7id  particularly  [as  the 
cafe  /hall  be. J 

A.  M. 
Before  us, 

J.  P. 
K.P. 

K.  Warrant  for  a  diforderly  apprentice,  by  tv/o 
jufticesj  on  the  aforefaid  complaint  by  the 
20  G.  2.  c.  19.  /.  4. 

Weftmorland.  \  To  the  conftable  of  ■ 

J/T/'H  E  R  E  J  S   oath  hath  been  made  before   us  ■ 

two  of  his  majejiy'.s  jujlices    of  the  peace  in  and  for  the 

faid  county,  by  A.M.    of in  the  faid   county,    hu/band" 

man,  that  A.  P.  apprentice  to  the  faid  A.  M.  hath  com- 
netted  divers  mfdemeanours  againfi  the  faid  A.  M.  hismajier^ 
and  particularly  [as  the  cafe  Ihall  be]  :  Thefe  are  therefore  to 
require  you  forthwith  to  apprehend  the  faid  A.  P.  and  bring 
him  before  us,  to  anfwer  unto  the  faid  complaint,  and  to  be  dealt 
ivith  according  to  law :  And  you  are  to  give  notice  to  the  faid 
Vol.  I.  H  A  M. 
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A.  M.  that  he  appear  before  us  at  the  fume  i'lme^   to  make  good 
thefaid  cotnplaint.     Given  under  our  hands  andjcalsi  Sic. 

L.  Commitment  of  an  apprentice  to  the  houfe  of 
corrediion,  on  complaint  ot  his  mailer,  by  two 
jufticesi  on  the  20  G.  2.  c.  19./.  4. 

To  the  conftable  of in   the    faid 

fUT  n        1      1     J      county,  and  to  the  keeper  of  the  houfe 

Weitmoiland.  <        c      ^     ry  ,  ■      .u     r  a 

or  correction    at in    the    iaid 

county. 


■{ 


T/T^H  E  R  E  y^  S   complaint  hath  been  made  before  us  • 

two  of  his  majejiy's  jujiices  of  the  peace  in    and  for   the 

faid  county,  upon   the  oath  of  A.  M.    of in  the  Jaid 

county,  hufbandman^  that  A.  P.  apprentice  of  the  faid  A.  M. 
hath  committed  divers  iniflemeanors  agaivjl  him  thefaid  A.  M. 
his  majier,  and  particularly  [as  the  cafe  (hall  be]  :  Jnd 
tvhcreas  upon  examination  thereof,  and  upon  hearing  the  alle- 
gations of  both  parties,  having  come  before  us  for  that  purpofc, 
and  upon  due  confderation  had  thereof,  it  manifejlly  appears  to 
us  that  he  the  faid  A.  P.  is  guilty  of  the  premiff'es  fo  charged 
againjl  hi?n  as  aforefaid :  IVe  do  thertfure  hereby  coinmand  you 
the  faid  conjiable,  to  take  and  coyivey  the  faid  A.  P.  to  the  faid 
houfe  of  correHion,  and  to  deliver  hi?n  to  the  faid  keeper  thereof 
together  with  this  warrant :  And  ive  do  hereby  command  you  the 
faid  keeper  of  the  faid  houfe  of  corre£iion,  to  receive  the  faid  A. 
P.  into  your  cujicdy  in  the  faid  houfe  of  correHion,  there  to  re^ 
main  and  be  corre^ed,  and  held  to  hard  labour  far  the  fpace 

of ,    Given  under  our  hands  and  fcals^  the  ' —  day, 

he. 

M.  Difcharge  of  an  apprentice  by  two  juftices,  on 
complain:  of  the  mafter;  by  20  G,  2.  c.  ig.f.  4. 

Vlcamothnd.^j/-HERE  JS  complaint,  kc.  (as  in 
the  laft  precedent) If^e  do  there- 
fore by  thefe prefents  difcharge  thefaid  A.  P.  frojn  his  oppren- 
ticejhipto  thefaid  A.M.  any  thing  in  any  indenture  or  inden- 
tures of  apprcnttcefhip  betwixt  them,  or  othcrwife,  to  the  con- 
trary noiwithjianding^     Giv-en,  S-cc  » 
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N.  Aflignment  of  an  apprentice. 

CJ^O  all  to  whom  ihcfe   prefents  Jhall   come:    /  A.  M.  of 

fend  greeting.       JVhereas   my    ripprcJitice  A.  P. 

hflth  divers  years  yet  to  come  and  unexpired  of  his  apprentice- 

Jhipi    to  wity  whole   years  from    the day  of 

now  laft  pafi^  as  by  his  indenture  cf  apprenticeJJnp  to 

me  feakd  doih  appear :  Now  know  ye^  that  1  the  f aid  A.M. 
for  divers  good  caufes  and  confiJerations  7ne  hereunto  moving, 
have  given,  grant  ed^  affigned,  and  jet  over,  and  by  thefe  pre- 
fents do  fully  and  ahfolulely  give,  grant,   affign,  and  fet  over, 

unto  A.  S.  of ,  all  fuch  right,    title,  duty,  term  of  years 

to  come,  fervice  and  demand  ivhatfoever,  which  I  the  faid 
A.  M.  have  in  or  to  the  faid  A,  P.  or  which  I  may  or  ought 
to  have  in  him  by  force  and  virtue  of  the  faid  indenture  of  ap- 
prenticejhip.  And  moreover,  I  the  faid  l\.^.  do  by  thefe  pre- 
fents  covenant,  promife,  and  agree  to  and  with  the  faid  A.  S. 
his  executors  and  admini/irators,  that  notwithflanding  any  thing 
by  me  the  faid  A.  M.   to  be  aone  to  the  contrary,  the  faid  A.  P. 

ijjall,  during  the  faid  term  of years,  zvell  and  truly  ferve 

the  faid  A.  S.  as  his  7na/ler,  and  his  commandments  lawful  and 
honefl  Pfxill  do,  a^idfrom  his  fervice  Jhall  not  abfent  himfelf  du- 
ring the  faid  term.  Provided,  that  the  faid  A.  S.  J}:>all  well 
intreat  and  if e  him  the  faid  K.  P.  and  him  the  faid  K.  P.  in 
the  craft,  mijlery,  and  occupation  of  a  •  which  he  the  faid 

A.  S  noiu  ufeth,  after  the  befi  7nanner  that  he  can  or  may^ 
jhall  teach,  injlrutt,  and  inform^  or  caufe  to  be  taught,  in- 
jlru£ied,  and  informed,  as  much  as  thereunto  belongeth,  or  in 
any  wife  apperiaineth,  and  Jhall  alfo  durijig  the  fame  term  find 
and  all'iw  unto  the  faid  A.'P.  fiiffjcient  meat,  drink,  apparel^ 
wajhing,  lodging,  and  all  other  things  needful  or  meet  for  an 
apprentice.     In  witnefsy  isfc. 


:^ppjoi3er. 

AN  approver  (probator)  is  a  perfon  indi£led  of  treafon 
or  felony,  and  in  prifon  for  the  fame,  who  upon  his 
arraignment,  before  any  plea  pleaded,  doth  confefs  the  in- 
didlment,  and  takes  a  corporal  oath  to  reveal  all  treafons 
and  felonies  that  he  knoweth  of,  and  therefore  prays  a 
coroner,  before  whom  he  is  to  enter  his  appeal  or  accu- 
fation,  againfl:  thofe  that  are  partners  in  the  crime  con- 
tained in  the  indiclment.     3  Infi,  129. 

H  a  This 
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This  accufation  of  himfelf,  and  oath,  makes  his  accu- 
fation  of  another  perfon  of  the  fame  crime,  to  amount  to 
an  indi6lnient;  and  if  his  partners  are  convi£ted,  he  fhall 
have  his  pardon  of  courfe.      "^  Infi.  129,130. 

But  juftices  of  the  peace  cannot  take  cognizance  here- 
of, becaufe  they  have  no  authority  by  their  conimifTion  to 
affign  a  coroner.      3  In/i.  130. 

And  befides,  as  it  Is  in  the  difcretion  of  the  court,  whe- 
ther they  will  fuffer  one  to  be  an  approver,  this  method  of 
late  hath  been  feldom  pradlifed :  And  in  many  cafes  we 
have  what  feems  to  amount  to  the  fame,  by  ftatute;  where 
pardon  is  aflured  to  offenders,  on  difcovering  and  convict- 
ing their  accomplices. 

Arbitration.     See  ^lUHUtt. 
Army.     See  8)0itJiCl*0  anl3  £0\\\ti^. 
Arrack.     Sec  CrClfC 


"i;  "¥  T  H  E  N  an  offender  comes  into  court,  or  is  brought 
W      in  byprocefs,  fome times  of  cd'/mj-,  and  fometimes 
o'i  habeas  corpus  ^'n&£tQA  to  the  gaoler  of  another  prifon  ; 
the  firft  thing  that  follows  thereupon,   is  his   arraignment.' 
2H.H.2ib. 

Now  arraignment  is  nothing  elfe  but  the  calling  the 
offender  to  the  bar  of  the  court,  to  anfwer  the  matter 
charged  upon  him.     2  H.  H.  216. 

And  the  word  in  Latin  (lord  Ha!e  faith)  is  no  other  than 
adrationempomre^  and  in  French  ^(5^  refon.^  or  abbreviated 
a  rcfn  \  for  as  the  ancient  word  difrain  or  derayn  imports 
in  Latin  difrationare^  todifprove  or  evince  the  contrary  of 
any  thing  that  is  or  may  be  affiriued,  fo  arraigne  is  adr-a- 
t'tonem  pofitre^  to  call  to  account  or  anfwer.  2  fJ.  H.  216. 
And  this  perhaps  may  be  fufiicient  to  fhew  the  meaning 
of  the  word,  altho'  not  to  declare  its  derivation;  for  it 
feemeth  to  have  flowed  unto  the  French  tongue,  from  its 
common  origin  with  the  Greek;  of  which  we  (hall  have 
iittle  doubt,  when  we  confider  the  verbs  ccyofeveiv,  xaj^jyopso, 
and  alfo  ^myojuvBiv,  as  they  are  ufed  in  the  claiTical  remains 
of  that  language,  and  compare  them  with  the  terms  ar^ 
raig?je,  adraigm^  difrayn^  derayne. 

The  prifoner  on  his  arraignment,  tho'  under  an  indl<£l- 

Rient  of  the  higheft  crime,  muft  be   brought  to  the  bar 

3  ■  '  without 
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without  irons  and  all  manner  of  (hackles  or  bonds,  unlefs 
there  be  a  danger  of  efcape,  and  then  he  may  be  brought 
with  irons.     2.  H.  H.  2ig. 

Alfo  there  is  no  nece/Tity  that  a  prifoner,  at  the  time  of 
his  arraignment,  hold  up  his  hand  at  the  bar,  or  be  com- 
manded fo  to  do  ;  for  this  is  only  a  ceremony  for  making 
known  the  perfon  of  the  offender  to  the  court  ;  and  if  he 
anfwers  that  he  is  the  fame  perfon,  it  is  all  one.  2  Hau>. 
308. 


3lrrea. 

THIS  is  to  be  underftood  of  arrefts  in  criminal  cafes 
only,  and  not  in  civil  cafes. 

The  word  ar-e/i  is  the  fame,  with  very  little  variation, 
in  the  Englifli,  French,  German,  Belgic,  and  other  lan- 
guages of  the  weftern  empire,  heretofore  fubjecSl  to  the 
Roman  power  ;  and  probably  may  have  been  derived  un- 
to us  thro'  the  channels  both  of  France  and  Saxony  :  the 
French  arrcfler  fignifieth  to  Hop  or  ftay  ;  and  the  Saxon 
rcjian  to  reft  ;  and  both  perhaps  have  fprung  from  the 
Italian  ^rrg//(7,  and  that  from  the  well  known  Latin  verb 
Jlo^  to  ftand. 

And,  in  law,  an  arreft  doth  fignify  the  reftraint  of  a 
man's  perfon,  depriving  him  of  his  own  will  and  liberty, 
and  binding  him  to  become  obedient  to  the  will  of  the 
law  :  And  it  may  be  called  the  beginning  of  imprifonment. 
Lamb.  93. 

Concerning  which  I  will  fliew, 

7.  Who  may  or  may  not  he  arrefied. 

II.  For  what  caufes  of/itfpicion  an  arreji  may  be, 

IIL  By  whom  the  arrejl  jhall  he  made, 

IV,  The  manner  of  an  arrejl. 

V,  What  is  to  he  done  after  the  arreji, 

I,  Who  may  or  may  not  he  arrefied, 

1.  Generally,  a  member  of  parliament  (hall  have  the  Privilege  of 
privilege  of  parliament  for  himfelf  and  his  fervants  to  be  pa'l'amcnt. 
freed  from  arrefts :  but  for  treafon,   felony,  and  breach  of 

the  peace  there  can  be  no  privilege.     4  Inji.  24,  25. 

2.  In  cafes  of  peers  and   corporations,  the  procefs  is  a  Pecis  and  bodies 
diftn'ngas,  for  they  cannot  be  arretted.     3  ^alk.  46.  co.po.aie. 

H  3  3.  In 
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ipcrfons  charged       3'  I"  t^c  Cafe  of  A',  and   IVoodhain,   H.   i  G.i.  upon 

j;i  ejcccution.  a  motion  for  an  information  againft  the  defendant,  who 
was  ajuftice  of  the  peace  ;  it  was  held,  that  a  perfon  in 
execution  in  the  king's  bench  maybe  there  charged  crimi- 
nally by  a  juftice  of  the  peace's  warrant :  but  that  no  fuch 
juftice  can  take  a  prifoner  of  this  court  out  of  the  cuftody 
of  the  court,  and  fend  him  to  the  county  gaol.  Str.  828. 

In  churchyards.  4.  None  ftiall  arreft  priefts  or  their  clerks,  or  other  per- 
fons  of  holy  church,  whilft  they  attend  to  divine  fervice, 
in  churches,  churchyards,  or  other  places  dedicated  to 
God;  on  pain  of  imprifonment  and  ranfom  at  the  king's 
will,  and  he  fhall  alfo  make  gres  to  the  parties  arretted. 
50  Ed.  3_.  c.  5.      I  R.  2.  f.  15. 

On  Sundays-  5.   Alfo  a  warrant  executed  againft  any  perfon  whatfo- 

cx'cr,  on  the  Lord?s  day,  is  void;  and  the  perfons  ferving 
the  fame  fhall  fufFer  damages,  as  if  they  had  done  the  fame 
without  warrant  ;  except  in  cafes  of  treafon,  felony,  and 
breach  of  the  peace.     29  C  2.  c.  7.  /  6. 


//.  For  what  caujes  ofjujpdon  an  arreft  may  he. 


S-su 


picion. 


Caufes  of  fufpi. 
cion. 


By  theftatute  of  34  Ed.  3.  c.  i.  Power  is  given  to  the 
jufticcs  of  the  peace,  to  arrelt  all  thofe  whom  they  find  by 
indiiStment,  or  by  fufpkion,  and  to  put  them  in  prifon. 

And  the  caufes  of  fufpicion,  v/hich  are  generally  agreed 
to  juftify  the  arreft  of  an  innocent  perfon  for  felony,  are 
thefQ  that  follow  : 
Cosimonfanie.  (j)  The  common  fame  of  the  country;  but  it  feems, 
that  it  Dughf  to  appear  upon  evidence,  in  an  adion  brought 
for  fuch  arreft,  that  fuch  fame  had  fome  probable  ground. 
2  Haur.  76. 

(2)  The  being  found  in  fuch  circumftances,  as  induce 
a  (trong  prefumption  of  guilt :  as  coming  out  of  a  houfe 
wherein  murder  hath  been  committed,  with  a  bloody  knife 
in  one's  hand  ;  or  being  found  in  poireilion  of  any  part  of 
goods  ftoien,  without  being  able  to  give  a  probable  ac- 
count of  coming  honeftly  by  them.     2  Haw.  76, 

(3)  The  behaving  one's  felf  in  fuch  a  manner  as  be- 
trays a  confcioufnefs  of  guilt;  as  where  a  man  accufed  of 
felony,  on  hearing  that  a  warrant  is  taken  out  againft  him, 
doth  obfcond.     2  Haiv.  76. 

But  the  party  who  flies  from  an  arreft  for  a  capital  of- 
fence, is  not  thereby  guilty  of  a  capital  oftence,  but  only 
liable  to  forfeit  his  goods,  when  fuch  flight  is  found 
againft  him.     2  Haw.  122. 

(4)  The  being  found  in  company  with  one  known  to 
be  an  offender,  at  th?  time  of  the  offence,  or  generally  at 

otjier 


Circumftances 


f  :.iht. 


j.rH  cojrpnyt 


other  times  keeping  company  with  perfons  of  fcandalous 
reputation.     2  Hmv.  76.      2  /«/?.  52. 

(5)  The  living  an    idle,   vagrant,    and    diforderly  life,  Living  idle* 
without  having  any  viiible  means  to  fupport  it.     2  Haw. 

76. 

(6)  The  being  purfued  by  hue  and  cry.    2  Hatv.  76.       Hue  and  cry. 
For  if  a  felony  is  done,  and  one  is  purfued  upon  hue  and 

cry,  that  is  not  of  ill  fame,  fufpicious,  unknown,  nor  in- 
di6ledj  he  maybe  attached  and  imprifoned  by  the  lav/  of 
the  land.      2  Iriji.  52. 

(7)  But  generally,  no  fuch   caufc   of  fufpicion,  as   any  Where  no crlnje 
of  the  abovementioned,  will   ju^ify   an   arrcft,   where    in  is committed, 
truth  no  fuch  crime  hath  been  committed;  unlefs  it  be  in 

the  cafe  of  hue  and  cry.      2  Hnw.  76. 

In  the  cale  of  Sainud  againft  Payiie  and  others,  E.  20 
G.  3.  The  plaintiff  5^w«f/ brought  an  aftioi  of  trefpafs 
and  falfe  imprifonment  aaainfl:  Payne  a  conftable  and  two 
others.  The  facts  were  thefe  :  Hall,  one  of  the  defen- 
dants, charged  the  plaintiff  v/ith  having  ftolen  fome  laces 
from  him,  which  he  faid  were  in  the  plaintiff's  houfe.  A 
fearch  warrant  was  granted  byajuftice  upon  this  charge, 
but  there  was  no  warrant  to  apprehend  him.  On  the 
fearch,  the  goods  were  not  found ;  however,  Payne^ 
Hall^  and  the  other  defendant  an  affiftant  of  Poyne^  ar- 
rellcd  the  plaintiff  and  carried  him  before  a  magiftratc, 
who  upon  examination  difcharged  him.  The  caufe  was 
tried  before  lord  Mansfield^  and  a  verdi£l  found  againff  all 
the  three  defendant?.  At  the  trial,  his  lordfliip,  and  the 
counfel  on  both  fides,  looked  upon  the  ruleof  lavir  to  be, 
that  if  a  felony  hath  actually  been  committed,  any  man, 
upon  reafonable  probable  grounds  of  fufpicion,  may  juftify 
apprehending  the  fufpefted  perfon  to  carry  him  before  a 
magiftrate  ;  but  that,  if  no  felony  has  been  committed, 
the  apprehending  of  a  perfon  fufpected  cannot  be  juftificd 
by  any  one.  His  lordfhip  therefore  left  it  to  the  jury  to 
conlidcr,  whether  any  felony  had  been  committed.  The 
rule,  however,  was  confidered  as  inconvenient  and  nar- 
row, becaufe  if  a  man  charges  another  with  felony, 
and  requires  an  officer  to  take  him  into  cuffody,  and 
carry  him  before  a  magiftrate,  it  would  be  moft  mifchiev- 
ousthat  the  officer  (hould  be  bound  firft  to  try,  and  at 
his  peril  exercifc  his  judgment  on  the  truth  of  the  charge. 
Me  that  makes  the  charge  (hould  alone  be  anfwerable.  The 
officer  doth  his  duty  in  carrying  the  accufed  before  a  ma- 
giirrate,  who  is  authorized  to  examine,  and  commit  or 
diicharge.  On  this  ground,  a  motion  was  made  for  anew 
trial  j  and,  after  caufe  fhewn,  the  court  held,  that  the 
H  4  charge 
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charge  was  a  fufficlent  juftification  to  the  confiablc  and 
his  alfiflant,  and  the  rule  for  a  new  trial  was  made  abfo- 
lute.  Which  new  trial  came  on  before  lord  Mansfield,  at 
the  fittings  after  this  term  ;  when  a  verdicl  was  found 
againfl  i/tj//,  and  for  the  other  two  defendants.  Douglas. 
345- 

///.  By  whom  the  arreft  fimll  he  made. 

Aneft  without         !•  In  Criminal  cafes,  aperfon  may  be    apprehended    and 
warrant.  rcftrained  of  his  liberty,  not  only  by   procefs   out  of  fome 

court,  or  warrant  from   a  magiftrate,  but  frequently  by  a 
conftable,    watchman,     or    private   perfon,    wiihoui    any 
warrant  or  precept. 
8y  private  per-        2.  Thus  all  perfons,  who  are   prefent  when  a  felony   is 
^^^^'  committed,  or  a  dangerous  wound  given,  are  bound  to  ap- 

prehend the  offender,  on  pain  of  being  fined  and  imprifoned 
for  their  negle£l.     2  Haw.  74. 

Alfo,  every  private  perfon  is  bound  to  afTifi:  an  officer 
demanding  his  help,  for  the  taking  of  a  felon,  or  tlic  fup- 
preffing  of  an  afiray.     2  Haw.  75. 

Alfo  by  the  vagrant  a6tof  17  G.  1.     Every  private  per- 
fon may  apprehend  beggars  and  vagrants. 
By  watchmen.         3-   Alfo,  a  watchman  may  arreft  a  night  walker,  with- 
out any  warrant  from  a  magiRrate.      2  Jnjl,  52. 
^        .,,  4..  In   like  manner,   a   conftable  mzy  ex  officio  zrrefi  a. 

By  conitaoles.      .     ^,  .     ,  •        1  •  •  »  1         "^i  •        •       ,  • 

breaker  or  the  peace  in    his    view,  and  keep   him   in  his 
houfc,  or  in  the  iiocks,  till  he  can  bring  him  before  a  juf- 
tice.      I  H.  H.  587. 
By  others.  5.   Or  any  perfon  whatfoever,  if  an  affray  be  made   to 

the  breach  of  the  king's  peace,  may  without  any  warrant 
from  a  magiftrate,  reftrain  any  of  the  offenders,  to  the 
end  the  king's  peace  may  be  kept  ;  but  after  the  affray  is 
ended,  they  cannot  be  arrefted  without  an  exprefs  warrant. 
2  Ifijl-  52. 
Arreft  with  6.   So  much  conccming  an  arreft  without  a  warrant; 

w.;rrant :  ncxt  follows  arrciting  with  fuch  warrant : 

E  •  the  iTiTfF         7'  ^^^  warrant  is  ordinarily  dire6ted  to  the  iheriff  or 
or conibble.       conftable,  and  they  are  indi6table,  and  fubje£t  thereupon 
to  a  fine  and  imprifonmcnt,  if  they  neglect  or  refufe    it. 
I  H.H.  581. 
Shorift'may  8.  If  it  be  diredled  to  the  flier  iff,  he  may  command  his 

..fpute,  bailiff,  under  iheriff,  or   other   fworn  and  known  officer, 

to  ferve  it,  without  writing  any  precept.  But  if  he  will 
command  another  man,  that  is  no  fuch  officer,  to  ferve  it, 
he  muft  give  him  a  written  precept,  otherwife  falfe  impri- 
fonment  will  lis.     La?nb.  8g. 

9.  But 
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q.  But  every  other  perfon  to  whom  it  is  dire£led,  mud  Otliers  cannot 
perlbnally  execute  if;  yet  it  Teems,  that  any  one  may  lav/-  '^'^P"'^- 
fu!!y  aflifthim.     2  Haiu.  86. 

10.  If  a  warrant  be  generally  direiled  to  all  conftables,  v/here  a  confta- 
no  one  can  execute  it  out  of  his'own  precind-  j  for  in  fuch  f^'^  m;.y  execute 
cafe -it  fhall  be  taken  refpecllvely  to  each  of  them  within  dHhict.  '^"^^ 
their  feveral  diftridls,  and  not  to  one  of  them  to   execute 

it  within  the  diilridl  of  another ;  but  if  it  be  diredted  to  a 
particular  conftable  (Mr.  Hawkins  fays,  to  a  particular 
conftable  by  name)^  he  may  execute  it  any  where  within 
the  jurifdicStion  of  the  juftice,  but  is  not  compellable  to 
execute  it  out  of  his  own  conft^ablewick.  Lord  Raytn.  ka.(). 
1  H.  H.  sSu     2  n.  H.  1 10.     2  Haiv.  86. 

11.  The  juftice  that  ifllies  the  warrant,  may  direil  it  Any  peifonmay 
to  a  private  perfon   if  he  pleafeth,  and    it  is  good  ;  but  he  *^^""'e' 

is  not  compellable  to  execute  it,  unlefs  he  be  a  proper  of- 
ficer.     1  //.  i/.  581. 

12.  But  by  the  juftices  oath  of  office,  the  v/arrant  ought  But  not  to  be 
not  to   be  direded   to  the  party,  but   to   fome   indifferent  ^""^ckd  to  the 

^  .  f         ,'•>  party. 

perlon,  to  execute  it. 

13.  If  a  warrant  is  directed  to  two  or  more  jointly,  yet  whcic  dircf^cd 
any  one  of  them  alone  may  execute  it.     Da/t.  c,  169.  to  two  jointly. 

JF.  ^he  manner  of  an  arrejl, 

1.  The  officer  to  whom  a  warrant  is  directed  and  de-  Tj  be  cone  a, 
livered,  ought    with   all  fpeed  and  fecrecy  to  find  out  the  bout  immedutc- 
party,  and  then  to  execute  the  warrant.     Dalt.  c.  169.        ^' 

2.  It   is  certainly  an  offence  of  a  very  high  nature,  to  OppoHngthe 
oppofc  one  who  lawfully  endeavours  to  arreft  another  for  exccuiion. 
treafon  or  felony  :  and   it   feems,   that  a  perfon  who  fo 

oppofes  an  arreft  for  treafon,  whereof  he  knows  the  party 
to  have  been  guilty,  is  thereby  guilty  of  the  treafon  ;  and 
that  he  who  fo  oppofes  an  arreft  for  felony,  is  an  acceflary 
to  the  felony.     2  Haw.  121. 

3.  An  arreft  in  the   night  is  good,  both  at  the  fait  of  Arreilins  in  the 
the  king  and  of  the   fubjed: ;  elfe  the  party  may  efcape.  n'^^t. 

9  Co.  66. 

4.  By  the  24  G.  2.  c.  55.  Conftables  and  others  may,  Aneftlngman. 
on  having  the  warrant  indorfed   by  a   juftice  in   another  other  county, 
county,  into  which  an  offender   fhall  have  efcaped,  arreft 

an  offender  in  fuch  other  county,  and  carry  him  before 
the  juftice  who  indorfed  the  warrant,  or  fome  other  juf- 
tice or  juftices  of  fuch  other  county,  if  the  offence  is  bail- 
able, to  find  bail  ;  or  elfe  (hall  carry  him  back  again  be- 
fore a  juftice  in  the  county  from  whence  the  warrant  did 
firft  iffue. 

5.  A 
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Taking  the  t.   A  private  peiTon  cannot  raifc  power  to  arreft  or  de- 

power  of  the  .„•  r  ,  TT     TT    y 

county.  t^''^  ^  felon.     J  H.  H.  601. 

But  any  juftice,  or  the  fherifF,  may  take  of  the  county 
any  number  that  he  (hall  think  meet,  to  purfue,  arreft, 
and  imprifon  traitors,  murderers,  robbers,  and  other  fe- 
lons ;  or  fuch  as  do  break,  or  go  about  to  break,  or  difturb 
the  king's  peace  :  and  every  man  being  required,  ought  to 
affift  and  aid  them,  on  pain  of  fine  and  imprifonment. 
£>a/i.  c.  171. 

But  it  is  not  juflifiable  for  a  juftice,  (herifF,  or  other  of- 
ficer, to  aiiemble  the  pojje  comiiatus,  or  raife  a  power  or 
affembly  of  people,  upon  their  own  heads,  without  jult 
caufc.     Dsi'i.  c.  171. 

But  where  a  juftice,  fherifF,  or  other  officer,  is  enabled 
to  take  the    power  of  the   county,  it  feemeth    they  may 
command  and  ought  to  have  the  aid  and  attendance  of  all 
knights,    gentlemen,    yeomen,     hufbandmen,    labourers, 
»  tradefmen,    fervants,    and  apprentices,  and   of  all   other 

perfons  being  above  the  age  of  fifteen  years,  and  able  to 
travel.  Dalt.  c.  lyr.  Becaufe,  by  the  ftatute  of  H^in- 
chefter^  all  of  that  age  are  bound  to  have  harnefs. 

But  women,  eccicfiaftical  perfons,  and  fuch  as  be  de- 
crepit, or  difeafed,  fhall  not  be  compelled  to  attend  them. 
Dalt.  c.  171. 

And  in  fuch  cafe  it  is  referred  to  the  difcretion  of  the 
juftice,  fherifF,  or  other  officer,  what  number  they  will 
have  to  attend  on  them,  ^nd  how  and  after  what  manner 
they  fhall  be  armed  or  otherwife  furnifned.  Dalt.  c.  \ji. 
Breaklngopcn  .  ^.  As  to  the  Cafe  of  breaking  open  doors,  in  order  to 
apprehend  oftenders,  it  is  to  be  obferved,  that  the  law 
doth  never  allov/ of  fuch  extremities,  but  in  cafes  of  ne- 
celFity  J  and  therefore,  that  no  one  can  juftify  the  break- 
ing open  another's  door  to  make  an  arrelf,  unlefs  he  firft 
fignify  to  thofe  in  the  houfe  the  caufe  oi  his  coming,  and 
lequeft  them  to  give  him  admittance.     2  Haw.  86. 

But  where  a  perfon  authorized  to  arreft  another,  who 
is  flickered  in  a  houfe,  is  denied  quietly  to  enter  into  it, 
in  order  to  take  him  ;  it  feems  generally  to  be  agreed,  that 
he  may  jufti-fy  breaking  open  the  doors  in  the  following 
inftances  : 

(i)  Upon  a  capw^  grounded  on  an  indictment  for  any 
crime  whatfoever  j  or  upon  a  capias  from  the  chancery  or 
king's  bench,  to  compel  a  man  to  find  fureties  foi  the  peace 
or  good  behaviour.     2  Haw.  86. 

(2)  When  one  known  to  have  committed  a  treafon  or 
felony,  or  to  have  given  another  a  dangerous  wound,  is 
purfucd  either  with  or  without  a  v/arrant,   by  a  conftable 

or 
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or  private  perfon  ;  but  where  one  lies  under  a  probable 
hifpicion  only,  and  is  not  indiited,  it  Teems  the  better 
opinion  at  this  day  (Mr.  Hawkins  fays)  that  no  one  can 
juftify  the  breaking  open  doors  in  order  to  apprehend  him  : 
And  this  opinion  he  founds  on  Coke's  4  Inji.  i']'].  and 
Hale's  pleas  of  the  crown,  gi.      2  Haw.  87. 

But  Lord  Hale^  in  his  hiftoryof  the  pleas  of  the  crown, 
fays,  that  upon  a  warrant  for  probable  caufe  of  fufpiciou 
of  felony,  the  perfon  to  whom  fuch  warrant  is  dire6led, 
may  break  open  doors  to  take  the  perfon  fufpedled,  if  up- 
on demand  he  will  not  furrender  himfelf,  as  well  as  if 
there  had  been  an  exprcfs  and  pontive  charge  againft  him; 
and  fo  (he  fays)  hath  the  common  practice  obtained,  not- 
wi:hllanding  the  contrary  opinion  of  lord  Coke:  for  ia 
fuch  cafe  the  procefs  is  for  the  king,  and  therefore  a  7ion 
omittas  is  implied,      i  H.  H.  580,  583.     1  H.  H.  117. 

And  as  he  may  break  open  fuch  perfon's  own  houfe,  {o 
much  more  may  he  break  open  the  houfe  of  another  to 
take  him  j  for  fo  the  {heriff  may  do  upon  a  civil  procefs  : 
But  then  he  muft  at  his  peril  fee  that  the  felon  be  there  ; 
for  if  the  felon  be  not  there,  he  is  a  trefpafler  to  the  Ihan- 
ger  whofe  houfe  it  is.     2  H.  H.  117. 

But  it  feems  that  he  that  airefts  as  a  private  man  barely 
upon  fufpicion  of  felony,  cannot  juftify  ihe  breaking  open 
of  doors  to  arreft  the  party  fufpeiSted,  but  he  doth  it  at  his 
peril,  that  is,  if  in  truth  he  be  a  felon,  then  it  is  juftifiable, 
but  if  he  be  innocent,  but  upon  a  reafonable  caufe  fuf- 
pedled,  it  is  not  juftifiable.      i  H.  H.  82. 

But  a  conjiable  in  fuch  cafe  mayjuftify,  and  the  reafon  of 
the  difference  is  this  :  becaufe  that  in  the  former  cafe  it  is 
but  a  thing  permitted  to  private  perfons  to  arreft  for  fufpici- 
on, and  they  are  not  punifhable  if  they  omit  it;  and  there- 
fore they  cannot  break  open  doors  ;  but  in  cafe  of  a  con- 
ftable  he  is  punifhable  if  he  omit  it  upon  complaint.  2  H. 
H.  92. 

(3)  Upon  a  warrant  from  ajuftice  of  the  peace,  to  find 
fureties  for  the  peace  or  good  behaviour.  2  Haiu.  86. 
I  H.  H.  582.     2  H.  H.  111. 

And  in  general,  Mr.  Dalton  fays,  an  officer  upon  any 
warrant  from  ajuftice,  either  for  the  peace  or  good  beha- 
viour, or  in  any  cafe  where  the  king  is  party,  may  by 
force  break  open  a  man's  houfe,  to  arreft  the  offender, 
Dalt.  c.  169. 

(4)  On  a  warrant  to  fearch  for  ftolen  goods,  the  doors 
may  be  broke  open,  if  the  goods  are  there ;  and  if  they 
are  not  there,  the  conftable  feems  indemnified,  but  be  that 
made  the  fuggeftion,  is  punifliable.     2  //.//.  151. 

(5)  Where  ' 


(5)  V/here  forcible  entry  or  detainer  is  found  by  inqui- 
fition  before  juftices  of  the  peace,  or  appears  on  their 
view.     2  Haiu.  86. 

(6)  On  a  cnpias  utlagatum^  or  capias  pro  fine.  2  Haw.  86. 

{7)  On  the  warrant  of  a  juftice  of  the  peace  for  the  le- 
vying ofa  forfeiture,  in  execution  of  a  judgment,  or  con- 
viction for  it,  grounded  on  any  ftatute,  which  gives  the 
whole  or  any  part  of  fuch  forfeiture  to  the  king.  2  Haw. 
86. 

(8)  Vvhere  an  affray  is  made  in  ahoufe,  in  the  view  or 
hearing  of  the  conilable,  he  may  break  open  the  doors  to 
take  them,      i  Huiv.  137.      2  Haiv.  87. 

(9)  If  there  be  diforderly  drinking  or  noife  in  a  houfe, 
at  an  unfeafonable  time  of  night,  efpe'cially  in  inns,  ta- 
verns, or  alehoufes,  the  conftable  or  his  watch,  demand- 
ing entrance,  and  being  refufed,  may  break  open  the 
doors,  to  fee  and  fupprefs  the  diforder.      2  H.  H.  95. 

(10)  Wherever  a  perfon  is  lawfully  arrefted  for  any 
caufe,  and  afterwards  cfcapes,  and  flielters  himfelf  in  aa 
houfe.     2  Haw.  87. 

(ii)  But  upon  a  general  warrant,  without  exprefiing 
any  felony  or  treafbn,  or  furety  of  the  peace,  the  officer 
cannot  break  open  a  door,      i  H.  H.  584. 

(12)  J^either  ought  doors  to  be  broke  open  to  take  a 
perfon,  Vv'ho  is  required  to  take  certain  oaihs  by  virtue  of 
a  ftatute,  becaufe  in  fuch  cafe  the  v/arrant  is  not  ground- 
ed on  a  precedent  ofJence.      2  Haiv.  87.      12  Cj.  131. 

(13)  In  a  civil  fuit  ;  the  officer  cannot  juftify  the 
breaking  open  an  outward  door  or  window  in  order  to  exe- 
cute procefs.  If  he  doth,  he  is  a  trefpafler.  But  if  he  find- 
eth  the  outward  door  open,  and  entreth  that  way,  or  if 
the  door  be  opened  to  him  from  within,  and  he  entreth, 
he  may  break  open  inward  doors  if  he  findeth  that  necef- 
fary  in  order  to  execute  his  procefs.     FoJI.  319. 

For  a  man's  houfe  is  his  caflle,  for  fafety  and  repofe  to 
himfelf  and  family  ;' but  if  a  ftranger,  who  is  not  of  the 
family,  upon  a  purfuit  taketh  refuge  in  (he  houfe  of  an- 
other, this  rule  doth  not  extend  to  Z?/;k,  it  is  not  his 
caftle,  he  cannot  claim  the  benefit  of  fandluary  therein. 
FoJl.  320. 

And  it  is  always  to  be  remembred,  that  this  rule  mufl 
be  confined  to  the  cafe  of  arrell  upon  procefs  in  civil  fuits 
only.  For  where  a  felony  hath  been  committed,  or  a  dan- 
gerous wound  given,  or  even  where  a  minifter  of  juftice 
Cometh  armed  with  procefs  founded  on  a  breach  of  the 
peace  3  the  party's  own  houfe  is  no  fanduary  for  him  : 

ia 


in  thefe  cafes,  the  juftice  which  is  due  to  the  publick  mull 
iupcrfede  every  pretence  of  private  inconvenience.     2d. 

(14)  Finally,  in  all  thefe  cafes,  if  an  officer,  to  ferve 
any  warrant,  enters  into  a  houfe,  the  doors  being  open, 
a::d  then  the  doors  are  locked  upon  him,  he  may  break 
them  open  in  order  to  regain  his  liberty.     2  Haw.  87. 

7.  If  there  be  a  warrant  againn:  a  perfon,  for  a  trefpafs  Killing  In  the 
or  breach  of  the  peace,  and  he  flies  and  will  not  yield  to  arreft  or  purfult, 
the  arreft;,  or  being  taken  makes  his  efcape  ;  if  the  officer 

kills  him  it  is  murder.     2  H.  H.   117. 

But  if  fuch  perfon,  either  upon  the  attempt  to  arreft,  or 
after  the  arreft,  afl'ault  the  officer,  to  the  intent  to  make 
his  efcape  from  him,  and  the  officer  ftanding  upon  his  guard 
kills  him,  this  is  no  felony  ;  for  he  is  not  bound  to  go 
back  to  the  wall  as  in  common  cafes  ofy^  defendendo^  for  the 
law  is  his  protedfion.     iH.  H.  118. 

But  where  a  warrant  iffueth  againft  a  perfon  for  felony, 
and  either  before  arreft,  or  after,  he  flies  and  defends  him- 
felf  with  ftones  or  weapons,  fo  that  the  oiTicer  muftgive 
over  his  purfuir,  or  otherwife  cannot  take  him  without 
killing  him,  if  he  kill  him  it  is  no  felony.  And  the  fame 
law  is,  for  a  condable  that  doth  it  by  virtue  of  his  office, 
or  on  hue  and  cry.     1  H.  H.  118. 

But  then  there  muft  be  thefe  cautions  :  I.  He  muft  be 
a  lawful  officer  ;  or  there  muft  be  a  lawful  warrant.  2. 
The  party  ought  to  have  notice  of  the  reafon  of  the  pur- 
fuit,  namely,  becaufe  a  warrant  is  againfl;  him.  3.  It 
muft  be  a  cafe  of  neceifity,  and  that  not  fuch  a  neceffity 
as  in  the  former  cafe,  where  an  aaault  is  made  upon  the 
officer;  but  this  is  the  neceffity,  namely,  that  he  cannot 
othervfife  be  taken.     2  H.  H.  119. 

But  tha'  a  private  perfon  may  arreft  a  felon  ;  and  if  he 
fly  fo  as  he  cannot  be  taken  without  he  be  killed,,  it  is 
excusable  in  this  cafe  for  the  necewlty  j  yet  it  is  at  his  pe- 
ril, that  the  party  be  a  felon  ;  for  if  he  be  innocent  of  the 
felony,  the  killing  (at  leaft  before  the  arreft)  feems  at 
leaft  manftaughter ;  for  an  innocent  perfon  is  not  bound 
to  take  notice  of  a  private   perfbn's  fufpicion.      2  H.  H. 

119- 

8.  A  perfon  fu'orn  and  commonly  known,  and  acling  whether  the 
•within  his  ovvn  precinct,  need  notfiiewhis  warrant;  but  canftabie  need 
he,  ought  to   acquaint  the  party  with  the   fubftance  of  it.  ^o  <^»«'"V  ^'^  war- 

iT  a  ^       J  rant, 

2  Haw.  85. 

And  an  officer  giveth  fufficient  notice  what  he  is,  when 
he  faith  to  the  party,  I  arreft  you  in  the  king's  name  ;  ajid 
in  Aich  cafe,  the  party  at  hif  peril  ought  to  obey  him, 
tho'  he  knoweth  him  iiot  to  be  an  officer;  and  if  he  have 

no 


no 


;^r 


No  arreft  by 
words  only. 


Retaking  after 
ixzeii. 


no  lawful  warrant,  the  party  grieved  may  have  his  action 
of  falfe  imprironmciu.     Dait.  c.  169. 

But  the  learned  editor  of  Hc/Ie's  liiilory  obferves  here- 
upon, that  the  books  referred  to  intend  the  general  war- 
rant conflituting  fuchperlon  an  officer,  as  a  bailifF,  or  the 
like,  in  a  civil  action  j  tho'  it  may  be  otherwife  in  cafe  of 
felony,  becaufe  in  fuch  cafe  a  private  perfon  may  an  eft  a 
felon  without  any  warrant  at  all.     2  H.  H.  116. 

But  if  he  acts  out  of  his  precindt,  or  is  not  fworn  and 
commonly  known,  he  muftfhev/his  warrant  if  demanded. 
2  Haiv.  85,  86.  Otherwife  the  party  may  make  refiit- 
ance,  and  needs  not  to  obey  it.     Dalt.  c.  169. 

But  if  the  conftable  has  no  warrant,  but  doth  it  by 
virtue  of  his  office,  as  a  conftable,  it  is  fufficient  to  notify 
that  he  is  conftable,  or  that  he  arrelts  in  the  king's  name. 
I  H.  H.  583. 

But  in  the  cafe  of  a  warrant  of  diftrefs,  iflued  by  a 
juftice  of  the  peace,  for  the  levying  a  pecuniary  forfeiture 
or  fum  of  money,  it  is  fpecially  provided  by  the  ftatute 
of  the  27  G.  2.  c.  20.  that  the  officer  executing  the  fame, 
Ihall,  if  required,  ftiew  his  warrant  to  the  perfon  whofe 
goods  are  diftrained,  and  fhall  fufFer  a  copy  thereof  to  be 
taken. 

9.  If  the  conftable  come  unto  the  party,  and  require 
him  to  go  before  the  juftice,  this  is  no  arreft  nor  impri- 
fonment.     Dalt.  c.  170. 

For  bare  words  will  not  make  an  arreft  without  laying 
hold  on  the  perfon  or  otherwife  confining  him.  But  if 
an  officer  comes  into  a  room,  and  tells  the  party  he  arrefts 
him,  and  locks  the  door,  this  is  an  arreft  j  for  he  is  in 
cuftody  of  the  off.cer.  i  Salk.  79.  2  Haw.  129.  Cafes 
in  the  time  of  lord  Hardwicke.      301. 

10.  It  hath  been  holden,  that  if  a  conftable,  after  he 
hath  arrefted  the  party  by  force  of  a  warrant,  fufter  him  to 
go  at  large,  upon  his  promife  to  come  again  and  find  fura- 
ties,  he  cannot  afterwards  arreft  him  by  force  of  the  fame 
warrant :  However  if  the  party  return,  and  put  himfelf 
again  under  the  cuftody  of  the  conftable,  it  feems  that  it 
may  be  probably  argued,  that  the  conftable  may  lawfully 
detain  him,  and  bring  him  before  the  juftice,  in  purfu- 
ance  of  fuch  warrant ;  but  in  this  the  law  doth  not  feem 
to  be  clearly  fettled.      2  Haw.  8r. 

But  if  the  party  arrefted  do  efcape,  the  officer  upon  frefli 
fuit  may  take  him  again  and  again,  fo  often  as  he  efcap- 
eth,  altho'  he  were  out  of  view,  or  that  he  ftiall  fly  into 
another  town  or  county.     Dalt,  c,  169. 
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F.  What  is  to  he  dune  after  the  arreft. 

I.  When  a  private  perfon  hath  arrefted  a  felon,  or  one  By  a  private per- 
furpeiSled  of  felony,  he  may  detain  him   in  cuftody  till  he  ^*^^- 
can  reafonably  difmifs   himfelf  of  him  ;  but  with  as  much 
Ipeed  as  conveniently  he  can,  he  may  do  any  of  thefe  three 
things  : 

( 1 )  He  may  carry  him  to  the  common  gaol ;  but  that  is 
nov/  rarely  done,      i  H,  H.  589.     7.H.  H.  yy. 

(2)  He  may  deliver  him  tp  the  conftabie,  who  may 
either  carry  him  to  gaol,  or  to  a  juftice  of  the  peace. 
I.  H.  H.  589. 

(3)  He  may  carry  him  Immediately  to  a  jufticc  of  the 
peace,      i  H.  H.  589. 

2.  If  the  conftabie,  or  his   watch,  hath  arreftcd  affray-  By  a  watchman, 
ers,  or    perfons   drinking  in   an  alehoufe  diforderly  at   an 
unfeafonable  time  of  night,  he  may  put  the  perfons  in  the 

ftocks,  or  in  a  prifon  if  there  be  one  in  the  vill,  till  the 
heat  of  their  pafTion  or  intemperance  is  over,  tho'  he  de- 
liver them  aftervk-ards ;  or  till  he  can  bring  them  before  a 
juftice.     2  H.  H.  95. 

3.  If  the  arrcll  is  by  virtue  of  a  warrant,  when  the  of-  By  an  officer  bj 
ficer  hath  made  the  arreft,  he  is  forthwith  to  bring  the  par-  warrant, 

ty,  according  to  the  direction  of  the  warrant:  if  it  be  to 
bring  the  party  before  the  juftice  who  granted  the  war- 
rant fpeci  ally,  then  the  officer  is  bound  to  bring  him  be- 
fore the  fame  juftice  ;  but  if  the  warrant  be  to  bring  him 
before  any  juftice  of  the  county,  then  it  is  in  the  eleftion 
of  the  officer,  to  bring  him  before  what  juftice  he  thinks 
fit,  and  not  in  the  ele<Sion  of  the  prifoner.  i  H.  H.  582. 
2//.//.  112. 

But  if  the  time  be  unfeafonable,  as  in  or  near  the  night 
whereby  he  cannot  attend  the  juftice,  or  if  there  be  dan- 
ger of  a  prefent  refcue,  or  if  the  party  be  fick,  he  may 
fecure  him  in  the  ftocks,  or  inanhoufe,  till  the  next  day, 
or  fuch  time  as  it  may  be  reafonable  to  bring  him.  2  H. 
H.  120. 

And  when  he  hath  brought  him  to  the  juftice,  yet  he 
is  in  law  ftill  in  his  cuftody,  till  the  juftice  difcharge,  or 
bail,  or  commit  him.     2  H.  H.  120. 

4.  But  it  is  faid,  the  conftabie  is  not  obliged  to  return  Returning  the 
the  warrant  itfelf,  but  may  keep  it  for  his  own  jullification,  %^airaiu. 

in  cafe  he  ftaould  be  queftioned  for  what  he  had  done  j 
but  only  to  return  what  he  has  done  upon  it.  Lord  Raym. 
1196. 

5.  And 


112  ^rref!. 

Conftahiein-  5.  And  this  fceiTis  to  be  implied  in   the  flatutc  of  the 

demuified.  2^G.2.  c.  44.    wliich  cnadieth,  th;it  no    action  {hall  be 

brought  againft  any  conftable  or  other  ofliccr,  or  pcribn 
aftingbyhis  order,  and  in  his  aid,  for  any  thing  done  in 
obedience  to  the  warrant  of  a  juftice  of  the  peace,  until 
demand  hath  been  made,  or  le.'t  at  the  ufual  place  of  his 
abode,  by  the  party,  or  by  his  attorney,  in  writing,  figned 
by  the  party  demanding  the  fame,  of  the  perufal  and  copy 
of  fucTi  warrant,  and  the  fame  hath  been  refufed  or  neg- 
leclcd  for  fix  days  after  inch  demand;  And  if,  after  com- 
pliance therewith,  any  fuch  action  Diall  be  brought,  with- 
out malcing  the  juftice  who  figned  the  warrant  defendant, 
on  producing  and  proving  fuch  warrant  at  the  trial,  the 
jury  fliall  give  their  verdid:  for  the  defendant.  /."  6.  And 
it  is  certain  the  conftable  cannot  grant  a  perufal  or  copy 
of  the  warrant,  unlefs  he  hath  it  in  his  cuftody. 
Fee  for  arreft.  5,  By  an  ancient  ftatute,  23  H.  6.  c.  10.     No  fUerifF 

fhall  take  for  any  ar reft,  but  20  d,  and  the  bailiff  which 
niaketh  the  arreft  4  d,  on  pain  of  40  1 ;  half  to  the  king, 
and  half  to  him  that  will  fue  in  feffions  (or  the  courts 
above)  and  treble  damages  to  the  party  injured. 

Upon  which  ftatute  perhaps  may  be  founded  the  cuftom 
in  many  places,  of  giving  4  d  to  the  conftable  with  the 
warrant,  for  his  trouble  in  executing  the  fame  ;  which  in- 
deed at  that  time  might  be  a  reafonable  fatisfa6tion ;  for 
4d  then  was  worth  more  than  ten  times  the  value  of  4d 
now.  Which  decreafe  in  the  value  of  money,  in  this  and 
many  other  cafes  depending  upon  ancient  ftatutes,  may 
feem  to  require  fome  confideration.  , 

The  rewards  for  arreftingor  apprehending  highwaymen 
and  others,  may  be  found  under  their  refpective  titles. 


M  ..uB  Batterp. 

/.  AJfauUy  what. 

II.  Battery^  what. 

III.  In  what  cafes  they  may  he  jujiified, 

IV.  How  "pumjhed. 

I.  Affaulty  what. 

ASSAULT,  ajultu3,  from  the  French   ajjayler^    is 
an  attempt  or  oftcr,  with  force  and  violence,  to  do 
a  corporal  hurt  to  another  j  as  by  ftriking  at  him   with  or 

without 
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without  a  weapon ;  orprefenting  a  gun  at  him,  at  fuch 
a  diftance  to  which  the  gun  will  carry;  or  pointing  a 
pitchfork  at  him,  Handing  within  the  reach  of  it;  or  by 
holding  up  one's  fift  at  him  ;  or  by  any  other  fuch  like  a6t, 
done  in  an  angry,  threatning  manner,      i  Hcnu.  133. 

And  from  hence  it  clearly  follows,  that  one  charged 
with  an  afTault  and  battery,  may  be  found  guilty  of  the 
afTault,  and  yet  acquitted  of  the  battery :  But  every  bat- 
tery includes  an  aflault  ;  therefore  on  an  indiilment  of  af- 
fault  and  battery,  in  which  the  aflault  is  ill  laid,  if  the 
defendant  be  found  guilty  of  the  battery,  it  is  fufiicient. 
J    Haw.  134. 

Notwithltanding  the  many  ancient  opinions  to  the  con- 
trary, it  feems  agreed  at  this  day,  that  no  words  whatfo- 
ever  can  amount  to  an  aflault.     i  Haw.  134. 

//.  Batteryy  what. 

battery  (from  the  Saxon  batte,  a  club,  or  beatan,  to 
beat,  from  whence  cometh  alfo  the  word  battle)  feemeth 
to  be,  when  any  injury  whatfoevcr,  be  it  never  fo  fmall, 
is  acflually  done  to  the  perfon  of  a  man,  in  an  angry,  or 
revengeful,  or  rude,  or  infolent  manner,  as  by  fpitting  in 
his  face,  or  any  way  touching  him  in  anger,  or  violently 
juftling  him  out  of  the  way,  and  the  like,   i  Haw.  134. 

///.  In  what  cajes  they  may  he  juftified. 

A  man  may  juftify  an  aflault,  in  defence  of  his  perfon, 
or  of  his  wife,  or  maft^er,  or  parent,  or  child  v/ithin  age  ; 
and  even  a  wounding  may  be  juftified  in  defence  of  his  per- 
fon, but  not  of  his  pofleflions.    3  ^alk.  46. 

Alfo  if  an  ofHcer  having  a  lawful  warrant  lay  hands  on 
another,  to  arreft  him,  or  if  a  parent  in  a  reafonable  man- 
ner chaftife  a  child,  a  mafler  his  apprentice,  a  fchool- 
mafler  his  fcholar  ;  in  all  tiiefe  cafes,  and  fucii  like,  it  is 
jufl:ifiable.    1  Haw.  130. 

Likewifc  a. perfon  may  juftify  an  aflault  and  battery  of 
another,  who  doth  menace  or  aflault  him,  and  attempt  to 
beat  him  from  his  lawful  watercourfe  or  highway. 
Pidt.  42. 

Likewife,  if  a  perfon  comes  into  my  houfe,  and  will 
not  go  out,  I  may  juf'ify  laying  hold  of  him,  and  turning 
him  out.   3  Bladi.  120. 

And  where  a  man  in  his  own  defence  beats  another  who 
firfl:  afl'aults  him,  he  may  take  advantage  thereof,  both 
upon  an  indictment,  and  upon  an  action  ;  but    with    this 

Vol.  I.  I  diftVr- 
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d'rfference,  that  on  an  indiclment  he  may  give  it  in  evidence 
upon  the  plea  of  not  guiliy,  but  on  an  action  he  mult 
plead  it  ipecially.    j  Huw.  134. 


IF.  How  -punijhed, 

T'herc  is  no  doubt  but  that  the  wrong-doer  is  fubjeft 
both  to  an'  a£lion  at  the  fuit  of  the  party,  wherein  he  fliall 
render  damages  ;  and  alfo  to  an  indictment  at  the  fuit  of 
the  king,  wherein  be  (liali  be  fined  according  to  the  hei- 
noLifnefs  of  the  offence,    j  Haw.  \  34. 

But  on  an  action  of  aflault  and  battery,  where  the  jury 
fhail  give  lefs  than  40  s  damages,  the  plaintiff  fhall  have 
110  more  coffs  than  damages,  unlefs  the  judge  (hall  certify 
on  the  back  of  the  record,  that  an  actual  battery  (and  not 
an  affaultonly)  was  proved  upon  the  trial.  43  El.  c.  6. 
22  ^'  23  C.  2.  c.  9./  136. 

By  6  G.  c.  23-  J-  II.  Affauking  in  the  (Ireet  or  high- 
way, with  intent  to  fpoil  people's  cioaths,  and  fo  fpoiling 
them  is  felony  and  tranrponation. 

By  7  G.  2.  c.  21.  Affaulting  v^ith  indent  to  rob,  is  alfo 
made  felony  and  tranfportation. 

And  by  9  ^/««.  c.  16.  Affaulting  a  privy  councillor  In 
the  execution  of  his  ofHce,  is  felony  without  benefit  of 
clergy. 

A  private  affault  is  not  inquirable  in  the  leet,  not  being 
a  common  nufancejas  all  affrays  are.    i  Haiv.  135. 


Warrant  for  an  afiault. 
Weftmorland.  \      To  the  conftable  of 


7T/^HEREAS    complaint    hath    been    tnade    before    ms 
J.  P.  efqiiire^  one  of  his7najeflys  jvfices  of  the  peace 

in  and  for  the  fold  county^  upon  the   cath  of  A.  I.  of in 

the  fciid  county^  taylor,  that  A.  O,   of aforefaid^  butcher^ 

did  on  the day  of  •  violently  affault  and  beat    him 

thefaid  A.  I.  at  aforfaid,  in  the  countv  aforejaid: 

Thefe  are  therefore  in  his  faid  majejiy's  name^  to  co?mnand  you 
forthwith  to  apprehend  thefaid  A.  O.  and  to  bring  him  before 
me  to  a7y'iver  unto  the  faid  compbi^n^  and  to  be  further  dealt 
withal  according  to  law.  Given  under  my  hand  and  fcal  the 
t^_  '        day  of  J  &c. 

In<]ia- 


::SiTau!t  antJ  Bntterp.  us 


Indlftment  for  an  affault. 

CT'HE  jurors  for    our  lord  the  king  upon  their  oath  prcfenty 

that    A.  O.     of in  the  faid  county,    butcher ,  on 

ijjg  -_ day  of in  the year  of  the  reign  of 

, at aforefaid^  in  the  county  aforejaid,    in   and 

upon  A.  I.  taylor,  then  and  there  being  in  the  peace  of  God  and 
of  our  faid  lord  the  king,  with  force  and  arms,  en  afjciidt  did 
make,  and  him  th^  faid  A.  L  then  and  there  did  beat,  wound, 
and  evil  intreat,  and  then  and  there  to  him  other  enormous 
things  did,  to  the  great  damage  and  hurt  of  him  the  faid  A.I. 
to  the  evil  example  of  all  others  offending  in  the  like  kind,, 
and  againfl  the  peace  of  our  faid  lord  the  king,  his  crown  and 
•dignity . 


I*      A     SSIZE  (affeffio)  anciently  figiiified    in  general,  AHlzc,  what. 

±\_  a  court  where  the  judges  or  aiTeflors  heard  and  de- 
termined caufes  ;  and  more  particularly  upon  writs  of  af~ 
fvze  brought  before  them,  by  fuch  as  were  wrongfully  put 
out  of  their  pofleiTion.  Which  wwts  heretofore  were  very 
frequent ;  but  now  mens  pofTeffions  are  more  eafily  reco- 
vered by  eje6tments,  and  the  like.  Yet  ftill  the  judges  in 
their  circuits  have  a  commifTionof  afftze,  dire6tcd  to  them- 
fclves  and  the  clerk  of  affize,  to  take  affizes,  and  to  do 
right  upon  fuch  writs. 

2.   To  v/hich  commiflionof  ajftze,  four  other  commif-  Thecircuit 
fions  are  now  fuperadded  ;   to  wit,  commiffiong. 

(1)  A  commiflion  of  general  gaol  delivery,  directed  tp 
the  judges  and  the  clerk  of  aflize  afiociate  ;  which  gives 
them  power  to  try  every  prifoncr  in  the  gaol,  committed 
for  any  ofFence  whatfoever,  but  none  but  prifoners  in  the 
gaol. 

(2)  A  commiflion  of  oyer  and  terminer,  dire£led  to  the 
judges,  and  many  other  gentlemen  of  the  county  ;  by 
which  they  are  impowered  to  hear  and  determine  treafons, 
felonies,  and  other  mifdemeanors,  by  whomfoever  com- 
mitted, whether  the  perfons  to  be  tried  be  in  gaol  oj  nut 
in  gaol. 

(3)  A  commiflion  or  writ  of  nifi prius,  diretfled  to  the 
judges  and  clerk  of  affize,  by  which  civil  caufes  brought 

"^12  to 


ii6  ,  ;?*iS3e3. 

to  ifTije  In  the  courts  above,  are  tried  in  the  vacation  by  a 
jury  of  twelve  men  of  the  county  vi'here  the  caufe  of 
action  arifes  ;  and  on  return  of  the  verdi6l  of  the  jury  lo 
the  court  above,  the  judges  there   give  judgment. 

(4)   A  coiTimi/Iion  of  the  peace  in  every  county  of  their 
circuit. 
Slieriffs,jii(li-         3.  By  the  precept  for  the  general  gaol  delivery   above- 
ces,  and  .thers    rncntioned,  the  (lieriff  is  commanded  to  attend    there    in 
tu  attend  there,  ^^^^^^^  ^-^y^  ^-^  under-flieriff ;  and  to  give   notice  to   all 
juftices  of  the  peace,  mayors,   coroners,  efcheators,  ftevv- 
ards,  and  alfo  to  all  chief  conftabies  and   bailiffs    of  hun- 
dreds and  liberties,  that   they   be  then   and  there  in  their 
own  perfons    with  their   rolls,  records,  indidments,    and 
other  remembrances,  to   do  thofe  things    which   to    their 
offices  in  that  behalf  appertain  to  be  done. 

By  virtue  whereof,  all  juftices  of  the  peace,  mayors,, 
and  others  abovementioned,  of  that  county  where,  the 
judges  have  their  afiizes,  are  bound  to  be  prefent;  and  if 
they  make  default,  without  lawful  impediment,  the  judges 
may  fetafine  upon  them  for  their  negleit.  Crow7i.  Circ. 
Comp.  4. 
Conftabies  pre-  4.  Alfo,  by  ancient  cuftom  (that  is,  by  the  common' 
fentment.  law  of  the  land)   before   the   coming    of    the  judges,  the 

high  conftabies  iffue  their  Avarrants  to  the  petty  conftabies, 
to  make  prefentments  ofall  crimes  and  offences  cogniza- 
ble at  the  affixes  ;  to  the  intent  (as  it  feemeth)  that  the 
judges  thereby  may  have  a  general  information  and  knov/- 
ledge,  how  the  peace  liath  been  kept :  v/hich  prefentments 
being  delivered  to  the  high  conftabies,  are  by  them  deli- 
vered into  court,  and  make  up  part  of  the  rolls,  and  other 
remembrances  abovementioned. 

V/hich  faid  warrants  of  the  high  conftabies  perhaps 
may  be  beft  drav/n  upon  the  words  of  the  commiff.on  of 
oyer  and  terminer,  which  is  the  largeft  of  all  the  five  com- 
miflions  abovementioned  :  And  then  the  form  thereof  may 
be  thus  J 

Weftmorland,  C       To  the  conftable  of in  the  faid 

Eaft  Ward.    \        county. 

<n~H  E  S  E  are  to  require  yau  the  faid  conJiaUe^  in  his  ma- 
jcfty  $  name^  to  rnnke  out  a  prefentment  in  writing  of  all 
treafons^  mfprifons  oftreafons^  irfurreflions.,  rebellions  ;  coun- 
terfeitingSf  ciippings^  luafiings^  falje  coinings,  and  other  falfi" 
tits  of  the  tnoney  o/^Great  Britain,  and  of  other  kingdoms  and 
dominions  whatfoever ,  and  of  all  the  murders j  felonies^  jmin- 
I  flaiightcrsy 


Jlaughters,  killings,  hurglariesy  rapes  of  zuomen,  unlaivful 
tneetlnfs  and  conventicles,  unlawful  utlerhig  of  tvords,  ajfem- 
blies^  °mfprifions^  confederacies^  falfe  allegations^  trefpaffes, 
riots,  routs,  retentions,  efcapes,  contempts,  falfities,  negligences, 
tonccalments,  maintenance,  opprcjfions,  champerty,  deceits,  and  all 
ether  evil  doings,  offences  and  injuries  vjhatfoever  ;  and  alfo  the 
acceffaries  of  them  \  by  wbomfoever^  and  in  what  manner  fo ever, 
done,  committed  or  perpetrated,  within  your  confiableiuick.  Which 
faid prefentment  fo  made  in  writing   as  aforefaid,   and  figned  by 

you,  you  are  to  deliver  to  me  at in  the  faid  county,  on  — — 

'fhg  day  of at  the  hour  of  — '■ in  the  fore- 
noon of  the  fame  day,  that  1 7n ay  have  the  fiid  prefentment  ready 
to  be  delivered  to  his  faid  majefiys  jujlices  of  oyer  and  terminer 
and  general  gaol  delivery  at  the  next  afizes  to  be  holden  for  the 
faid  county.  Herein  fail  you  no',  as  you  will  anfwer  the  con- 
trary at  your  peril.      Given  under  my  hand.,   the day   of 

— —  in  the  year  of  our  Lord  — '■ — . 

John  Eovvnefs,  High  Confiable. 

c.  Whereas    the   courts  of  a/Tife,  nifi  prius,  oyer  and  In  what  cafes 

•  J  IJ1-  c       r  1  ^-'^1  ■  the  judges  mav 

terminer,  and  gaol  delivery,  for  ievcral  counties  at  large,  ^^^^^j,",  p^.  ^^ 
are  often  held  in  or  near  cities  or  towns  that  are  counties  the  piopcr 
of  themfelves,  and  at  the  fame  time  with  the  like  courts  c^uncj. 
for  the  faid  cities  or  towns  ;  and  inconveniencies  frequent- 
ly arife  in  tranfaiiting  the  buunefs  of  the  feveral  courts,  for 
that  the  lodgings  of  the  judges  are  fituate  eifher  only  in 
the  county  at  large,  or  only  in  the  county  of  fuch  city 
or  town  ;  it  is  therefore  enadled,  that  whene'/cr  the  faid 
courts  for  any  county  at  large  fnali  be  held  in  or  near  any 
city  or  town  which  is  alfo  a  county  of  it  felf,  with  the  like 
or  any  of  the  like  courts  for  the  faid  city  or  town,  the 
lodgings  of  the  judges  fhall  be  conftrued  and  taken  to  be 
fituate  both  within  the  county  at  large,  and  alfo  v^ithin  the 
county  of  fuch  city  or  tov/n,  for  tranfaciing  the  bufmefs 
of  the  affixes  for  fuch  county  at  large,  and  for  the  county 
of  fuch  city  or  town,  during  the  time  that  fuch  judge  or 
judges  fliall  continue  therein  for  the  execution  of  their 
feveral  commiffions.    19  G.  3.  c.  74.  f  yo. 


2lttaci)mcnt. 

THIS  word,  as  a  law  term,  we  have  immediately 
from  the  french  attacher,  to  tye,  or  make  faft.  The 
Italian  word  is  attacare ;  the  Spaniih  attacar  ^  and  the 
iSaxon  t^can^  to  take. 

I  3  it 
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Itfi'rnlfieth  the  taking  of  a  man's  body  by  comman^t- 
mentofawrit  or  precept;  and  is  properly  grantable  iti 
cafes  of  contempts,  againft  which  for  the  mofl:  part  al! 
courts  of  record  generally,  but  more  efpccially  thcfe  of 
Wejhn'injler-hnll^  and  above  all  the  court  of  king's  bench, 
may  proceed  in  a  fummary  manner,  accordinig  to  their 
difcretion.   2  Haiu.  141. 

But  in  the  cafe  of  K.  and  Bartleit^  H.  8  G.  2.  it  is  faid 
that  generally  the  feffions  have  not  a  povi'er  to  award  an 
attachment;  but  the  court  faid,  they  would  not  determine 
how  it  would  have  been,  if  they  had  committed  the  per- 
fon  for  contempt;  but  the  ordinary  and  proper  method  is, 
by  indictment.     ^  Sejf.  Ca.   176. 


THE  difterence  betv/een  a  man  attainted  and  conviCi- 
ed  is,  that  a  man  is  faid  to  be  convifled  before  he 
hath  judgment,  as  if  a  man  be  convicl:ed  by  verdiCl  or  con- 
feflion,  and  when  he  hath  his  judgment  upon  the  verdi(51: 
or  confeffion,  then  he  is  faid  to  be  attainted,  i  Injl.  390. 
That  is  to  fay,  his  blood  is  become  (attinSfus)  tainted., 
ftained,  or  corrupted:  infomuch  that  by  the  common  law, 
in  cafes  of  treafon  or  felony,  his  children  or  other  kindred 
cannot  inherit  his  eftate,  nor  his  wife  claim  her  dower ; 
and  the  fame  cannot  be  reftored  or  faved,  but  by  a<Si:  of 
parliament;  and  therefore  in  divers  inftances,  there  is  a 
fpecial  provifion  by  act  of  parliament,  that  fuch  or  fuch 
an  attainder  (hall  not  work  corruption  of  blood,  lofs  of 
dov/er,  nor  dilherifon  of  heirs. 


T  T  A  I  N  T  is  a  writ  that  lleth,  where  a  falfe  ver- 
di(Sl  fn  a  court  of  record,  upon  an  iflue  joined  by 
the  parties,  is  given,  i  Inji.  294.  Which  is  treated  of 
under  title  3ittrD?3. 


;ilCio.::icp. 
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/^ritiU*: 


I,    /i    N  attorney  is  one  who  is  appointed  to  do  any  thing,  y^j^^^ 
_/\  in  the  turn^  ftead,  or  place  of  another.    I  Inji.  51. 
2.  No  attorney  or  folicitor  iliall  be  capable  to  contiiiue  juftice  of  the 
or  be  a  juftice  of  the  peace,  during  fuch  time  as  he  fhail  peace  not  toad 
continue  in   the  bufincfs   and  practice  of  an   attorney  or  "  ^'"'^'^"'^y" 
folicitor.  —  But  this  not  to  extend  to  any  city  or  town  be- 
ing a  county  of  it  felf,  nor  to  any  city,  town,  or  liberty, 
having  juitices  of  their  own.      5  G.  2.  c.  18. 

7,.   No  under-flierifF,  fheriPf's  clerk,  receiver,   nor  fhe- Under  aieriiT. 
rift's  bailiff,  fiiali   be  attorney  in  the  king's  courts,  du- 
ring; the   time    that  he  is  in  oiTice  with  any  fuch  fneriif. 
3  H.  5.  r.  4.  . 

4.  No  fteward,  bailiff,  nor  minifter  of  lords  of  fran-  Steward  of  a 
chifes,  which  have  return  of  writs,  fhal!  be  attorney  in  ^''^'^chife.  ^ 
any  plea  within   the    franchife    or   bailiwick,  v.'hereof  he 

ihall  be  officer.     4  H.  4.  c.  ig. 

5.  No  recufant  convid  fiiall   pradifc  as  an  attorney  or  Recufant. 
fulicitor;  on  pain   of  lool,  half  to  the  king,  and  half  to 

bi'ti  that  fhall  fue.      3  jf.  c.^.f.  8. 

6    If  any  perfon,  who  hath  been  convided  of  forgery,  Perfons  convia. 
perjury,  or   fubornation  of  perjury,    or  com. mon  barratry,  ^^^^°J__''^3J;'^'^jy'"''' 
ihall  pradtife  as  an  attorney  or  folicitor ;  he  (hall  be  tranf- 
ported  for  (even  years.      12  G.  c.  2C).  /■  4. 

7.   No  perfon  flidU   a£t  as  attorney  or  folicitor,  unlefs  To  be  bound far^ 
he  Ihali  have  been  bound   for   five  vears.     2  G.  2.  c.  23.  sy^a'^^ 

;•  5.  6. 

y.  And  every  perfon  bound  to  ferve  as  clerk  to  any  Affidavit  to  ha 
attorney  or '  folicitor,  fliall  within  three  months  caufe  an  made  ihereaf. 
cffiJivit  to  be  made  of  the  aclual  execuiion  of  the  con- 
tract; in  which  affidavit  (hall  be  fpecified,  the  name  of 
t!ie  attorney  and  folicitor  and  of  the  perfon  fo  bound,  their 
places  of  abode,  and  the  day  of  the  date  of  fuch  con- 
tradt:  fuch  affidavit  to  be  filed  within  the  faid  time,  ia 
the  court  where  the  attorney  or  folicitor  is  inrolied.  22 
G.  2.  f.  46./  3. 

But  there  is  generally  an  indemnifying  claufe  in  fomc 
zS:  every  two  or  three  years,  for  relief  of  perfons  who 
have  omitted  to  caufe  fuch  affidavits  to  be  made  and  filed, 
provided  they  caufe  the  Tame  to  be  done  within  a  time 
therein  limited. 

/\  nd  no  perfon  fo  bound  (ball  be  admitted  or  inrolied 
an  aieorney  or  folicitor,   before  fuch  affidavit  fo  filed  (hall 

I  A.  be 


I20  zttomt^^ 

be  produced  and   openly  read  in   court.     22  G.  2.  c,  46. 

A(!lual  fervice  9-  And  fuch  clerlc  mall,  during  the  whole  time  of  ferr 

for  the  whole      vice  fpecifled    in  the  contra<3:,  continue  and   be  adtuajly 

5  years,  employed  by  fuch  attorney  or  folicitor  or  his  agent,  in  the 

proper  burinefs  ot  an  attorney  or.foliciior.  22  G.  2.  c.  46. 

y;  8. 

Provided,  that  if  the  mailer  fiiall  die  or  difcontinue 
his  practice,  or  if  the  contracft  (hall  by  confent  be  can- 
celled, or  fuch  clerk  be  difcharged  by  order  of  court  ; 
the  clerk  may  be  bound,  during  the  refidue  of  the  term 
to  anotb.er  mafter  :  io  as  affidavit  be  made  and  filed  as 
aforefaid,  of  the  execution  of  fuch  fecond  or  other  con- 
trail.   /  9. 

And  fuch  clerk,  before  he  fhall   be   admitted  attorney 
or  folicitor,  ftiall  caufe  an  affidavit  of  himfelf,  or   of  the 
attorney  or  folicitor  to  whom  he  was  bound,  to  be  made 
,  and  filed   as  aforefaid,    that  he    hath  actually  and    really 

ferved  and   been  employed   by  fuch  pra«Stifiug  attorney  or 
folicitor  or  his  agent,  during  the   faid  whole  term  of  five 
years.    /  10. 
Swearing  and  '^^'  Oiie  of  the  judges  in  the  courts  of  law,  and   the 

aainiffion.  maficr   of   the   rolls,  or  two   mafters    in  chancery,  and  a 

judge  of  the  other  courts  of  equity  refpettively ;  fhall 
examine  any  perfon  touching  his  fitnefs  and  capacity  to 
be  an  attorney  or  folicitor  :  and  if  approved  of,  he  fliall 
be  fworn  in  open  court,  and  admitted  and  inrolled,  with- 
out fee,  except  is  for  adminiftripg  the  oath.  Which 
admiiTion  (on  a  quadruple  40s  ftamp)  (hall  be  figned,  and 
delivered  to  him.     2  G,  2.  c.  23.  /  4,  5,  6. 

And  the  attorney's  oath  fliall  be  this:  "I  A.  B.  do 
*'  fvvear,  that  I  will  truly  and  honeftly  demean  myfelf 
*'  in  the  pratSlice  of  an  attorney,  according  to  the  befl 
*'  of   my    knowledge    and     ability;    fo  help  me     God.'* 

1  he  folicitor's  oath  ;    "  I  A.  B.  do  fvvear,  that  I  will 

*'  truly  and   honeflly  demean   myfelf  in  the  practice  of  a 

*'  folicitor,  according  to  the   bell:  of  my  knowledge  and 

*'  ability;   fo  help  me  God."/.  14. 

_,,-„.  II.  If  anv  perfon  fhall  a£l  as  attorney  or  folicitor,  for 

Penalty  of  atl  I  ng  .  ',      .  r  •  i  •  1  i     • 

before  inroiled.  o^  J"  expcctauon  of  any  gam  or  reward,  without  bemg 
admitted  and  inrolled  as  aforefaid  ;  he  fliall  forfeit  50I, 
and  be  incapable  to  act  for  the  future:  The  faid  penalty 
to  be  recovered  in  any  of  the  courts  of  record  at  IVeJi- 
imrtjler^  or  in  the  counties  palatine  refpe£tively,  or  great 
feffions  in  Wales,  or  at  the  aflizes  or  feffions,  by  any  per- 
fon who  fliall  fue  for  the  fame  within  12  mcmhs,  together 

with 
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WMih  treble  cofts ;  and  no  proceedings  thereupon  fliall  be 
removed  before  judgment,  or  ftayed  by  any  certiorari  or 
other  writ.     2  G.  2.  f.  23.  /  24,  25. 

And  by  the  7  ^  8  IV.  c.  24.  Any  attorney  or  folicitor, 
adding  as  fuch,  before  he  hath'  taken  the  oaths  and  fub- 
fcribed  the  declaration,  as  other  perfons  qualifying  for  of- 
fices, fiiall  incur  a  praemunire. 

12.  And   every  attorney  or  folicitor  pra^iifing   in  any  Licence 
court  holding  pleas  for  40s  or  upwards,  fhall  take  out  a  cer- 
tificate of  his  admillion,  inrolment,  or  regifter,  fofwhich  he 

ihall  pay  a  ftamp  duty,  if  within  the  bills  of  mortality  of 
5I,  elfewhere  3I,  the  fame  to  be  renewed  annually  ten 
days  at  leaft  before  the  end  of  the  year,  on  pain  of  forfeit- 
ing 50  1,  to  be  recovered  in  the  courts  at  IVeJiminjier^  25 
G.  3.  c.  80.  /.  I,  7. 

The  faid  duties  to  be  under  the  management  of  the 
commiinoners  of  the  liamp  duties.   /  2. 

13.  No  attorney  or  folicitor  fhall  have  more  than  two  Tohavenomore 
clerks  at  any  one  time.    2  G,  i-  c.  23.  /  15.  *'^^^  two  ckiJ^, 

Except  the  prothonotaries  in  the  common  pleas,  and 
the  fecondary  in  the  king's  bench,  and  the  feveral  pro- 
thonotaries in  the  counties  palatine,  and  great  feffions  in 
Wales;  each  of  whom  may  have"  three,  who  fnall  be 
bound  and  ferve  for  fuch  time  as  aforefaid,  and  examiiied, 
admitted,  and  inrolled,  as  other  perfons  who  have  ferved 
to  a  fworn  attorney,    f.  16. 

14.  A  fworn  attorney  may,  on  examination  as  aforefaid,  Attornflvn:i>  te 
be  admitted,  fworn,  and  inrolled  a  folicitor,  in  any  of  admitted  a  ioii- 
the  courts  of  equity,  without  fee  or  (lamp.      iG.  2.  6-.  23.  '^"^''' 

/  20. 

15.  In  like  manner,  a  fworn  folicitor  maybe  admitted,  Solicitor  may  be 
fworn,  and   inrolled  an  attorney,  in    the  king's  bench  or  '"^'"'■'^*^'^3"^'^• 
common  pleas.     23  G.  2.  c.  26. y"  15.  unuy. 

16.  So  alfo,  a  fworn  folicitor   in  any  of  the  courts  of  May  be  adoiit- 
equity   may,  on  examitiation    as  aforefaid,    be  admitted, '«'*'"  o^l^er 
fworn,  and  inrolled,  in  any  other  court  of  er^^ity,  without '^'^"'"' 

fee  or  flamp.     2  G.  2.  c.  23.  f.ii. 

17.  And  any  attorney  or  folicitor  in  any   of  the  courts  May  aft  in  tlie 
refpeclively,  may,  with  the  confent  in  writing   of  an  at-  fi3ni>^"fanyjU.er 
torney  in  any  other  court,  in  the  name  of  fuch  attorney,  ''"°^"'^>' 

fue  out  any  procefs,  and  carry  on  any  fuit,  in  fuch  court; 
notwithftanding  he  is  not  fwurn  and  admitted  to  be  an  at- 
torney of  fuch  court.     2  G.  2.  c.  I'^- /'  10. 

18.  And  any  perfon,  who  hath  been  admitted  an  at-  May  aa  in  in- 
torney  in  any  of  his  majefty's  courts  of  record  at  Weft-  ferior  courts  of 
minfler,  (hall  be  capable  of  being  admitted  "to  pra6life  as 

an  attorney  in  any  inferior  court  of  record  ^  provided  he 

be 
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be  in  all  other  refpccls  qualified  according  to  the  cuftowz 

of  fuch  inferior  court.     6  G.  2.  c.  27. 

PerTons  iinqua-       1 9-   No  pcrfon  (hall  act  as  attorney,  folicitor,  or  agent, 

lifiecJ  not  to  ad    at  any   general  or  quarter  feflions  of  the  peace,  without 

i»  the  feiiions.     being  duly  inxollcc! ;  on    pain    of  50I,  to  him   who  fhall 

'  fue  in  twelve  months,  with  treble  cofis:  and  if  any  attorney 

or  folicitor  fhall  permit  him    to  make  ufe  of  his  name  in 

fuch  feflions,  he  (hall  forfeit  50 1  in  like  manner,  22  G.  2. 

f.  46.  /.  12. 

And  no  clerk  of  the  peace  or  his  deputy,  or  any  under- 
flieriff  or  his  deputy,  Ihall  a£l  as  folicitor,  attorney,  or 
rgent,  at  any  general  or  quarter  feffions  of  the  peace  of 
the  county  or  place  where  he  fhall  execute  his  faid  office 
refpeftively,  on  pain  of  50  1  in  like  manner,  f.  14. 
Norinfhecoun-  20.  A  perfon  adiing  as  attorney  or  folicitor  in  ihe  county 
ty  court.  court,  without  having  been  legally  admitted  ;  fliall  forfeit 

2ol  with  cofts,  to  him  who  ihall  fue  in  12  months  i» 
any  of  his   majefly's  courts  of  record.      12  G.  2.  c  13. 

Privilege,  21.  An  attorney,  in   refpe6l  of  his   attendance  at  the 

courts  cannot  be  prefTed  for  a  foldier.  Comyri's  Dig.  At-r 
torney. — But  he  is  not  privileged  from  ferving  in  the  mi- 
litia, or  finding  a  fubflitute  in  his  {l:ead.  Blo.ckf.one' s  Rep, 
J 123. 

An  attorney  (hall  not  be  made  conftable,  though  there 
be  a  cuflom  that  every  inhabitant  ihall  be  chofen  in  his 
turn.      Corny  n^  sib. 

And,  in  general,  it  is  faid,  that  he  fhall  not  be  eleftet^ 
into  any  other  ofiice,  againft  his  willj  as,  to  the  office  of 
oveifeer  of  the  poor,  or  churchwarden,  or  any  office  with- 
in a  borough,     id. 

So  he  fhall  not  be  chofen  colle£^or  of  the  lord's  rent 
within  a  manor,  where  it  is  copyhold;  though  it  be  part 
of  his  tenure.     iJ. 

So  he  fhall  not  be  amerced  for  not  doing  his  fuit  at  the 
lord's  court,  when  his  attendance  at  Weilminfler  is  re- 
quired,    id. 

In  the  cafe  of  the  corporation  of  Norwich  v.  Berry 
T.  7  G.  3.  it  was  determined,  that  an  attorney  ought  to 
have  his  privilege  allowed  from  executing  the  office  of 
fherifF.  It  was  obferved,  that  the  contefl  was  not  between 
the  city  of  Norwich  and  the  attorney,  but  between  the 
cuy  oi  Nortvich  and  the  court  of  common  pleas;  that  the 
privilege  of  the  court  vv'as  the  matter  in  queflion,  which 
has  exifted  as  long  as  the  court ;  and  the  crown  could  not, 
by  a  charter  granted  to  a  corporation,  take  it  away.  Burr. 
Alamf,  2109. 

4  1^ 
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If  an  attorney  be  denied  hi?  privilege,  he  may  have  a 
^vrit  of  privilege  for  his  difcharge.      2  Haw.  63. 

22.  If  any  attorney  be  notorioufly  found  in  any  default,  M-fbehavIovr, 
of  record,  orotherwife;  he  fli-^U  forfwear  the  court,  and 

never  after  be  received  to  make  any  fuit  in  any  court  of 
the  king.     4  //.  4.  c.  18. 

And  therefore,  where  an  attorney  fued  out  a  capiesy 
without  an  original  ;  he  was  ftruck  out  of  the  roll,  and 
fvvorn,  that  he  be  not  an  attorney  in  any  of  the  king's 
courts.      Comyn's  Dig.  Attorney. 

So  an  attorney,  who  gave  names  to  the  fherifFto  be  re- 
turned upon  a  jury,  was  caft  over  the  bar.      id. 

So  if  he  takes  money  of  his  client,  and  afterwards 
wholly  refijfes  to  intermeddle  with  his  bufinefsj  he  fhaill 
be  flruck  out  of  the  roll.     id. 

If  he  refufe  a  re-delivery  of  writings  intrufl:ed  to  his  pe- 
rufal,  though  fome  of  them  concern  himfelf  principally; 
the  court,  upon  motion,  will  compel  him  to  re-deliver 
them,  on  payment  of  all  due  to  him  in  the  caufc  for  which 
they  were  delivered;  for  if  the  writings  were  delivered  for 
a  fpecial  purpofe,  he  (hall  not  detain  them  for  another 
demand,     id. 

And  the  court  will  award  an  attachment  againft  him, 
for  bad  and  fraudulent  practice;  and  he  fhall  pay  cofts 
thereupon,  or  ihall  be  committed  ;  But  an  attachment 
will  not  be  granted  before  a  day  allowed  to  fhew  caufe.  id. 

23.  No  attorney  or  folicitor,  being   a    prifoner,  fhall,  Aftlng  w'len 
in  his  own  name,  or  in  the  name  of  any  other  attorney,  "^"^^^  cornine- 

j...  ^  ^     f.  '.  r  ment, 

during  his  conhnement,  Jue  out  any  writ  or  procefs,  or 
commence  any  action;  on  pain  that  fuch  proceedings 
{hall  be  void,  and  he  fhall  be  incapacitated  to  z£t  as  attor- 
ney or  folicitor  for  the  future  ;  and  any  attorney  or  foli- 
citor permitting  or  impowering  him  to  do  fo  in  his  name, 
fh.iU   be   in   like  manner  incapacitated.      12  G.  2.  c.  13. 

J' 9' 

Provided,  that  fuch  perfon  fo  confined  may  carry  on  or 

tranfacl    any  fuit    commenced    before    his    confinement. 

/TO. 

24.  Every  writ  or  procefs  for  arrefling  the  body,  and  Name  to  be  in- 
every  writ   of  execution,  or  fome  label  annexed  to  fuch  ^'^''l'"^'*  "", 

.  ■'  ^  ,  '  writs  or  other 

writ  or  procefs,  and  every  warrant  to  be  made  out  there-  procefs. 
i:pon,  fhall  be  fubfcribcd  or  indorfcd  with  the  name  of 
the  attorney,  clerk  in  court,  or  folicitor  ;  and  where  fuch 
perlon  fhall  not  be  immediately  employed  by  the  plaintiff, 
then  alfo  with  the  name  of  the  attorney  or  folicitor  im- 
mediately employed:  And  every  copy  of  any  writ  to  be 
itrved  on  the   defendant  fhall   be    fubfcribed   or  indorfed, 

wich 
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with  the  name   of  the  attorney  or  folicitor  immediately 
employed.     2  G.  2.  c.  23.  />  22. 

But  the  not  fubfcribing  or  indorfing  the  name  of  the 

attorney,  clerk  in  court,  or  folicitor,  on  the  warrant  made 

out  on  the  procefs,  fliaU    not   vitiate  the  fame  ;   provided 

the  writ  be  fubfcribed  or  indorfed:  but  the  fheriff  making 

out  fuch  warrant,  and   not    fubfcribing   or  indorfmg   the 

name  of  the  attorney,  clerk  in  court,  or   folicitor,   who 

fued  out  the  fame,  {hall  forfeit  5  1 ;  to  beafieffed  upon  him 

as  a  fine,  by  the  court  out  of  which  the  procefs  illued,  half 

to  the  king,  and  half  to  the  party  aggrieved  by  fuch  omif- 

flon.      12  G.  2.  f.  13.  /  4. 

Aflln"  for  a  per-       ^5'  ^^  ^"^  fworn  attorney  or  folicitor  fliall  knowingly 

icxii  unqualified,   aft  as  agent   for  any  perfon  not  qualified  j  he   fliall,  on 

proof  thereof  to  the  court  in  a  fummary  way,  be  fVruck  off 

the   roll  and  incapacitated  j  and  fuch    unqualified  perfon 

fhall  be  committed   to  the  prifon   of  the  court,  for  any 

time  not  exceeding  one  year.  22  G.  2.  c  46.  /»  i  f  • 

SufTering  a  per-       26.  If  any  fwom   attorney  fiiall   knowingly  fuffer  any 

ion  unqualified    perfon,  not  being  a  fworn  attorney  or  folicitor,  to  act  la 

to  a.t  in  his        j^|g  j^^^^^q  .  Yie   fliall  be  incapable  to  a6t  as  an  attorney. 

2  G.  2.    C.  23.  J.    17. 

SuiTcrin-  vAh'ui       ^7-  ^^  ^"7  attorney  or  folicitor  fliall  willingly  delay  his 

«eiay.  cHcnt's   fuit,  to  work  his    own   gain  ;  the   party  grieved 

fliall  have  his  a£lion  for  the  fame,  and  recover  coits  and 

treble  damages  ;  and   the  faid    attorney  or  folicitor   fliall 

be  difcharged  from  being  an  attorney  or  folicitor  any  more. 


3  7- 


c. 


in  the  cafe  of  Ruji-l  and  Stnvart,  At.  6  G.  3.     The  de- 
fendant being  a  priloner,  the  plaintiff's  attorney  had  ne- 
glefted  to   charge  him-in  cuftody  within  the  time  limited 
,  for    his    difcharge    upon    common    bail;  whereupon   the 
plaintifi:'  brought  an  aftion  againft  the  attorney,  and  re- 
covered againfl;  him  1500I  damages.    Bur.  Mansf.  1788. 
fa  .Wiver  a  bill       ^S.   All  attornies  and   folicitors  fliall   give    a  true    bill 
tg.xd.  unto   their  clients    fubfcribed  with    their  own  hands  and 

names,  before  they  fliall   charge   their  clients   with   their 
fees  or  charges.    ^  J-  '^    7- 
Penalty  for  a  29.  And  if  any  attorney  or  folicitor  fliall  demand  by  his 

v.jojig  charge,     bill  any  Other  fum  of  monev,  or  allowance  upon   his    ac- 
count   of  any  money,  which    he  hath    not  laid    out;  the 
party  grieved  fliall  have  his  aiTlion  for  the   fame,  and  re- 
-    cover  cofl:s  and  treble  damages;  and  fuch  attorney  or  fo- 
licitor fliall  be  difcharged  and  incapacitated,      3  J.  c.  7. 
Client  to  l)?ve  a       30.   No  ^attomcy  or  folititor   fliall   fue   for    recovery  of 
month  10  pay  in.  his  fccs,  until  after  one  month  from  the  time  of  delivering 
the  bill  figned.     2  G.  2.  c,  23.  [>  23. 

31.  And 
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31.  And  the  client,  on  fubmiflion  to  pay  the  whole  Taxjtioa. 
futn  that  on  taxation  fhall  appear  due,  may  have  the  bill 
taxed  by  the  proper  officer.  And  if  the  attorney  or  fo!i- 
citor,  or  the  party  charged,  having  due  notice,  fliall  not 
attend  the  taxation  ;  the  officer  may  proceed  to  tax  the 
h'lW  ex  parte :  (And  no  fuit  {hall  be  commenced  for  the 
(aid  fees  during  the  taxation.)  And  on  taxation  and  fet- 
tlement  of  the  bill,  the  party  {hall  forthwith  pay  to  the 
faid  attorney  or  folicitor,  or  to  any  perfon  by  him  autho- 
rized who  fhall  be  prefent  at  the  taxation,  or  otherwife 
as  the  court  fnall  direiSl,  the  whole  funi  that  fhall  be 
found  due ;  and  in  default  thereof,  the  party  fhall  be  lia- 
ble to  an  attachment,  or  to  fuch  proceedings  at  the  elec- 
tion of  the  attorney  or  folicitor  as  the  party  fhall  be  other- 
wife  liable  to  by  law.  And  if  it  appear  on  the  taxation, 
that  the  attorney  or  folicitor  hath  been  overpaid  ;  he  fhall 
forthwith  refund,  on  pain  of  attachment,  or  fuch  other 
proceedings  as  aforefaid.  If  the  bill  taxed  be  lefs  by  a 
fixth  part  than  the  bill  delivered  ;  the  attorney  or  foliciror 
fhall  pay  the  cofts  of  taxation  :  But  if  it  fliall  not  be  lefs, 
the  court  fliall  charge  the  attorney  or  client  according  to 
their  difcretion.      2  G.  2.  c.  23. y^  23. 

Provided,  that  the  faid  a»St  mall  not  extend  to  any  bill 
of  fees  due  from  any  attorney  or  folicitor,  to  any  other 
attorney  or  folicitor  or  clerk  in  court;  but  they  may  ufe 
fuch  remedies  for  the  recovery  thereof,  as  they  might 
have  done  before  the  making  of  the  faid  adl.  12  G.  2. 
C.13./.6. 

32.  In  fome  cafes  the  attorney  himfelf  fliall  be  liable  to  in  wliat  cafe  tfie 
payco{ls.  As  in  the  cafe  oi  the  King  znA  Fielding^  AI.  32  attorney  hi rnfdf 
G.  2.  On  {hewing  caufe  why  an  information  fhould  not  fl'-'U'-'y  *:«^"' 
be  granted  againft  Mr.  Fielding,  for  a  mifdemeanour  i[i  his 
office  of  a  juftice  of  the  peace  ;  the  complaint  appeared  to 
be  frivolous  and  vexatious  :  fo  that  the  juftice  ought  to 
have  the  cofts  he  had  been  put  to  in  defending  himfelf 
againftit.  The  onlyqueftion  was,  who  fhould  pay  them. 
— The  complaint  was  made  on  a  joint  affidavit  made  by 
the  profecutor  [ouq  Taylor),  and  ^is  attorney  {i^ir.Cul- 
lagbau.)  Which  attorney  (as  was  proved  on  oa;h)  haJ 
alfo  declared,  that  if  it  fhould  coft  him  lool  he  v/ould 
lay  Fielding  by  the  heels. -r-lt  was  ftrongly  urged  on  the 
behalf  of  Mr.  Calbgban,  that  it  would  be  a  very  great  dif- 
couragement  to  attornies,  in  the  courfe  of  their  practice, 
if  they  were  to  be  made  perfonally  liable  to  cofts,  in  cafe 
their  clients  motions  fliould  not  fuccecd;  which  motions 
they  had  engaged  in,  at  the  application  of  their  clients, 
and   upon  fails  reprefented    to  them  by  their  ciien  s,  as 

be  in;: 
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being  true  nnd  candidly  flated  ;  and  which  they  them- 
felves  could  not  know  or  fufpecl  to  be  otherwife  :  and  that 
it  would  be  ftill  more  hard  upon  them,  to  do  this  without 
hearing  what  they  could  urge  in  their  own  defence. — But 
the  court  were  clear  and  unanimous,  that  in  this  cafe, 
they  might  and  ought  to  do  it ;  bccaufe  Mr.  Calla^han  not 
only  appeared  as  profecutor,  by  joining  in  the  original-af- 
fidavit  of  complaint;  but  had  alfo  cxprefly  declared,  that 
ifitftiould  colt  him  lool  he  would  lay  P'ielding  by  the 
heels.  Therefore  they  difchargcd  the  rule  with  cofls, 
to  be  paid  by  Mr.  Taylor  and  Mr.  Callaghan.  Burrow, 
Mansfield,  654. 

Auftion,  duty  on.     See  (£;5:CffC* 


T  is  judged  not  foreign  to  the  office  of  a  keeper  of  the 
peace,  to  have  fome  knowledge  of  the   law  contained 
under  this  title  :   Concerning  which  we  will  (licw, 

I.  What  things  may  he  Jtihmitted  to  arbitration. 
IT.   The  fever  al  kinds  of  fuhmijfion-to  arbitration. 
III.  The  award ;  and  therein  ivhat  fJjall  be  deemed 
a  good  award,  and  what  not. 

I.  What  things  may  he  fiihmittcd  to  arbitration. 

Anions  pir-  '•  ^^   'S  held  dearly,  that  all   matters  of  controverfy, 

fonal.  either  of  fact,  or  of  a  right  in  things  and  actions  pcrfonal 

and  uncertain,  may  be  Tubmitted  to  arbitration,     9  Co.  78. 
Matters  office-       *•  Matters  of  freehold,  or  any  right  and  title  to  a  free- 
hold, hold,  cannot  be  fubmitted  to  arbitrament;  for  a  freehold 
is  not  transferrable  from  one  to  another,  without  livery  and 
fcifin:  Yet  if  there  be  a  fubmilTion  concerning  the  right, 
title,  or  polTefTien  of  lands  and  tenements,  and  the  parties 
enter  into  mutual  bonds,  to  ftand  to  the  award  made  re- 
lating to  them,  they  forfeit  their  bonds  unlefs  they  obey  it, 
I  Roll.  Ahr.  242,  244.      Read.  Arb.  Wood,  b.  4.   c.  3. 
So  if  the  condition  of  an  obligation    is,  to  fland  to  an 
•     award  touching  lands  ;  and  the  arbitrator  awards  the  land 
to  one,  and  that  the  other  flia4!  releafe  to  him  :   if  he  dcuh 
not  releafe,  the  obligation  is  forfeited,     i  Bac.  Ahr.  Ar- 
bitrament. 

But 


i^/Ut  if  the  arbitrator  awards  the  land  to  one,  it  feems 
the  obligau'on  is  not  forfeited,  tho'  the  other  do  not  con- 
vey to  him  'to  make  him  a  good  title;  for  the  arbitrator 
hath  not  awarded  any  ail  to  be  done  by  the  party,  and 
the  av\'ard  itfelf  cannot  transfer  the  right,  and  fo  muft  be 
void,  and  then  the  condition  of  the  obligau'on  cannot  be 
forfeited:  for  the  awarding  the  land  to  one,  cannot  be 
expounded,  that  the  other  lliall  infeoff  him.     id. 

And  altho'  there  be  no  bond,  yet  if  the  arbitrator  do 
award  that  the  one  fi-iall  infeofF  the  other  j  it  feems  that 
an  action  on  the  cafe  may  be  maintained  for  not  doing  it: 
for  the  award  in  itfelf  is  as  good  as  if  there  were  a  bond, 
and  then  there  is  the  fame  reaibn  an  action  fliould  lie,  as 
that  the  condition  of  the  obligation  (hould  be  forfeited  j 
for  if  fuch  an  award  were  void,  then  the  condition  of  the 
obligation  to  perform  it  could  not  be  broken,     id. 

In  like  manner,  an  a^muity  is  not  determinable  by  award  ; 
for  it  is  reckoned  in  nature  of  a  freehold,  and  therefore 
cannot  pafs  without  the  deed  of  the  party,     id. 

So  a  partition  cannot  be  made  by  award;  for  a  freehold 
cannot  pafs  (as  was  faid)  without  livery  and  feifin.     id. 

It  hath  been  doubted,  whether  leafes  for  years,  being 
chattels  real^  could  be  transferred  by  award ;  therefore  it 
feems  fafelt,  when  the  controverfy  relates  to  thei'e,  that 
the  parties  be  bound  in  mutual  obligations  to  perform  the 
award;  and  then,  if  the  arbitrators  award,  that  one  fliall 
aifign  or  transfer  the  leafe  to  the  other;  if  he  refufeth,  he 
forfeits  his  obligation,     id. 

3.  Debts  on   arrearages   of  accounts  before   auditors.  Matters  of  rs- 
fliall  not  be  difcharged  by  award ;  becaufe    it    appears   of  *^*"''^* 
record,  and    muft  be  difcharged  by  matters   of  as  high   a 

rature.      i  Bac.  Abr.  Arbitrament. 

4.  Debts   due   by  fpecialty  cannot  be   difcharged   by  a  Debts  due  by 
baie  award  ;  but  if  the  fubmiflion  was  by  bond,  the  award  Specialty. 
would  be   a  good  bar;  for  one  fpecialty  may  be  diflblved 

by  another,     i  Bac.  Abr.  Arbitrament. 

5.  A  certain  and   fixed  debt  is    not  difcharged   by   an  a  thing  terui*. 
award ;  for  the  end  and  defign  of  an  arbitration  is,  to  re- 
duce uncertain  debts   and  duties   to   a  certainty:   and   to 

award  a  man  a  certain  debt,  is  to  give  him  no  more,  nor 
do  any  greater  thing  for  him,  than  was  done  before;  for 
now  he  can  have  but  an  action,  and  that  he  might  have 
before;  and  to  give  him  lefs  than  he  had  before,  is  to  da 
him  a  manifeft  injuftice,  which  the  arbitrator  cannot  do. 
I  Bac.  Abr.  Arbitrament, 

But  if  20I   be  due  to  a  man,  and   he  and  another  fub- 
mit  all  perfcnal  things  to  arbitration  ;  there,  if  the  arbi- 
trator 


Criminal  of- 
kiice3» 


Matnmonial 


trator  award  lol  It  is  a  good  award  :  becaufe  there  were 
other  uncertain  things  fubmittcd,  and  the  arbitrator  had 
confidcration  of  all,  and  fet  one  againfl:  the  other  in 
making  the  award;  fo  as  perhaps  the  debt  of  2ol^was  di- 
minidicd,  in  confidcration  of  fome  trefpafles  done  by  him 
to  the  other  party,     id. 

6.  Criminal  matters,  as  treafons,  murders,  felonies,  and 
other  offences  indidable  at  the  fuit  of  the  king,  cannot  be 
fubmittcd  to  arbitrament  j  for  it  is  for  the  good  of  the 
commonwealth,  that  fuch  offenders  be  made  known  and 
puniftied  :  and  the  king  in  uich  cafes  is  a  party,  for  whom 
the  other  parties  cannot  undertake.  And  altho'  the  fub- 
miflion  be  by  bond,  yet  the  obligation  is  void ;  and  the 
parties  may  be  punifhed  for  entring  into  fuch  bonds. 
I  Bac.  Mr.  Arbitrament. 

But  if  the  party  injured  proceeds  by  way  of  a61:ion,  as 
he  may  in  afiaults  and  batteries,  libels,  and  the  like;  the 
damages  he  fuftained  or  expe6ls  to  recover,  may  be  fub- 
mitted  to  arbitration  :  for  in  fuch  cafe  the  action  is  for 
himfelf,  and  not  for  the  king.     Compleat  Arbitrator.  28. 

7.  Aifo   matrimonial    caufes,  or  any  thing  concerning 
caures'.""" "'       t^""^  contrail  or  diflblution  of  marriage,  cannot  be  fubmit- 
tcd to  arbitrament,      i  RoWs  Abr.  252. 

But  the  damages  a  perfoafuftained  by  apromife  of  mar- 
riage, or  any  thing  relating  to  a  marriage  portion,  may  be 
fubmitted.    16  Ed.  4.  2. 

//.  T'hefeveral  kinds  ofjubmijfion  to  arbitration. 

By  parol.  !•  A  fubmiflion    by  ivords  is  good,  and    the  party   in 

whofe  favour  the  award  is  made,  hath  a  remedy  to  enforce 
a  performance  of  it  :  Yet  it  is  not  expedient  that  any  fub- 
miinon  fhould  be  by  parol,  becaufe  the  party  may  revoke 
it  at  pleafure,  at  any  time  before  the  award  made,  and 
that  by  word  likewifc  ;  and  the  judges  will  rarely  enforce 
tlie  performance  of  an  award,  when  either  the  fubmillion 
or  the  award  is  by  parol,  becaufe  it  lays  (o  great  a  foun- 
dation for  perjury.     Compl.  Arh.  21. 

By  covenant.  2.   Submiffion  may  alfo  be  by  c/Ji'^K.TWf ;  but  this  method 

is  feldoni  ufed  :  for  tho'  it  contains  the  fame  certainty 
with  a  bond,  yet  the  method  of  fuing  on  a  covenant  is 
different,  and  more  dilFicult  than  in  fuing  on  a  bond. 
CompL  Arb.  7,  46. 

By  rule  of  court.  3"  SubmilTion  by  nth  of  court  (A)  is  made  in  purfu- 
ance  of  tlie  fiatute  g  y  10  IF.  c.  15.  v.'hich  enafteth  as 
follows : 

It 
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It  fliall  be  lawful  for  all  merchants  and  traders,  and 
others  defiring  to  end  any  controverfy,  fuit,  or  quarrel 
(for  which  there  is  no  other  remedy  but  by  perfonal  ac- 
tion, or  fuit  in  equity)  by  arbitration,  to  agree  that  their 
fubmi/fion  to  the  award  or  umpirage  be  made  a  rule  of 
ajiy  of  his  majefty's  courts  of  record,  which  the  parties 
fhall  choofe,  and  to  infert  fuch  agreement  in  their  fubmif- 
fion,  or  the  condition  of  the  bond  or  promife,  whereby 
they  fubmit  themfelves  :  Which  agreement  being  fo  made 
and  inferted  in  their  lubmifilon  or  promife,  or  condition 
of  their  refpedlive  bonds,  fhall  or  may,  on  producing  an 
affidavit  thereof,  made  by  the  witnefles  thereunto,  or  any 
one  of  them,  in  the  court  of  which  the  fame  is  agreed  to 
be  made  a  rule,  and  reading  and  filing  the  faid  affidavit 
in  court,  be  entred  of  record  in  fuch  court  :  and  a  rule 
fhall  thereupon  be  made  by  the  faid  court,  that  the  parties 
fliall  fubmit  to,  and  finally  be  concluded  by  fuch  arbi- 
tration or  umpirage;  and  in  cafe  of  difobedience  to  fuch 
arbitration  or  umpirage,  the  party  neglecting  or  rcfufing 
to  perform  the  fame,  or  any  part  thereof,  fliall  be  fubjc6t 
to  all  the  penalties  of  contemning  a  rule  of  court ;  and  the 
court  on  motion  fhall  iffue  pioccfs  accordingly ;  which 
procefs  fhall  not  be  flopped  or  delayed  in  its  execution, 
by  any  order  of  any  other  court  of  law  or  equity,  unlefs 
it  fhall  be  made  appear  on  oath  to  fuch  court,  that  the 
arbitrators  or  umpire  mifbehaved  themfelves,  and  that 
fuch  award  was  procured  by  corruption,  or  other  undue 
means. 

And  this  is  allowed  to  be  the  moft  expeditious  way  • 
and  the  method  is  to  get  a  counfel  to  move  in  any  of  the 
courts  to  have  it  made  a  rule,  which  in  fuch  cafe  is  never 
denied  :  and  then  the  party  is  liable  to  the  fame  penalties- 
that  he  would  be  for  difobeying  any  other  rule  of  court, 
Compl.  Arh.  6,  47. 

4.  Or  laftly,  the  fubmiffion  maybe  by  bond  (B).  In  By  bond, 
which  cafe  each  party  muft  give  to  the  other  a  bond  ; 
which  bond,  and  condition,  mulT:  contain  exadly  the  fame 
words,  only  changing  the  names  of  the  parties.  And  the 
penalty  of  the  bond  fhould  at  leafl  be  the  value  of  the 
thing  fubmitted  ;  fo  that  the  party  m  ly  rather  abide  by  the 
award,  than  forfeit  his  obligation.     Compl.  A>h.  46. 

And  undoubtedly  a  fubmiffion  by  bond  in  fome  refpe£l-s, 
exceeds  a  fubmiffion  by  rule  of  court  :  for  an  award  made 
purfuant  to  bonds  of  fubmiffion,  may  bind  the  parties  ex- 
ecutors ;  but  if  the  party  who  refufcs  to  perform  an  award 
made  purfuant  to  a  rule  of  court,  fliall  die,  the  act  of  par- 
liament diredling,  that  the  profecution  fhall  be  carried  on 
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by  attachment,  the  remedy  being  loil,  the  award  is   foft 
likewife.     CompL  Arb.   34. 
Both  by  bond  5.  Sometimes  the  fubmiffion  is  both   by  bond  and   rule 

and  rule  of         of  court,  by  adding  the  parties  confent  at    the  bottom   of 
'^''""*  the  condition  of  the  bond  -,  and  this  is    ftill   the  beft  way, 

for   then  the  party  may  proceed    which   way   he    pleafes  : 
and  it  is  laid,  that  he  may  proceed  both  ways  •,  that  is    to 
fay,  both  on  the  bond,  and   have    an  attachment  likewife 
for  the  contempt,      i  &alk.  73. 
Redr^ainn  a-  6.   It  hath  been  ufual  alfo  of  late  years,  t6  infert  in  the 

gjiniMiiiiij  a  fubmiffion  a  claufe  that  no  bill  in  equity  fliall  be  filed 
in  equity.  ^^-^^^^  ^^  arbitrators  :  which  reftriftion  will  be  a  bar 
againll  Tuch  bill  being  brought.  As  in  the  cafe  of  Lingood' 
and  Croucber,  Jug.  6,  1 742  ;  One  condition  of  the  fub- 
milTion  was,  that  the  parties  fliould  be  rellrained  from  pre- 
ferring a  bill  in  equity  againft  the  arbitrator^.  And  on  a 
b-il!  being  broisght,  the  ("ubniilTion  was  pleaded  in  bar.  And 
by  the  lord  chancellor  Hardwlcke:  the  plea  muft  be  allow- 
ed. And  he  mentioned  a  cafe  of  one  Mr.  Robins  in  lord 
chancellor  King''s  time,  who  being  appointed  arbitrator  by 
the  court,  accepted  ot  it  with  a  provifo  that  the  par- 
ttes  would  enter  into  a  rule  not  to  bring  a  bill  in  equity, 
which  wa-s done  accordingly  :  notwithftanding  which,  the 
party  sgaiafi  whom  the  award  was  made  brought  a  bill 
againft  the  arbitrator,  and  charged  corruption  and  par- 
tiality. Upon  which  iVlr.  Robins  moved,  that  he  might 
be  ftruck  out  from  being  a  party  to  the  caufe.  His  lord- 
fhip  eranted  the  motion,  and  faid  it  would  be  a  very  great 
hardlhip  upon  arbitrators  if  they  fliould  be  haraffed  with 
fuits,  and  the  allowing  them  to  be  liable  to  fuch  fuiis 
would  effectuaHydifcou rage  pcrfons  of  worth  from  accept- 
iing  the  oflice  of  arbitrators.  And  therefore  he  {truck  him 
our  from  being  a  party.  2  Aikyn^,  y^^- 
WlirtVruie  7-   i^^ti'^  whicl)  way  foevcr  the  rubniilTion  is  made,   the 

fiiu«r'iiri<}n  may    fame  ncvcnhclcfs  may  be  revoked,  tho'    made   irrevocable 
betouHK'r-        bv  tile  {Irontreft  words :   for  a  man  cannot  by  his  own  acSt, 
make    fuch    authority    or    pcv.'er    not  countermandablc, 
which  by  the  law  and  in  its  own  nature  is   countermand- 
able.      %  Co.  0  2. 

But  if  the  {.libnaifllon  be  by  bond,  if  the  party  revokes, 
he  forfeits  his  ohLigation,  for  that  he  hath  broken  the 
words  of  the  condition,  which  are,  that  he  fliall  ftand  to 
and  abide  the  award.  •  And  if  he  revokes,  he  muft  hke- 
wife  give  notice  of  the  revocation  ;  and  if  the  lubmiffioa 
was  by    bond,    the    revocation  mull   be  in  writing.      8 

f  And 


And  if  the  fubmiillon  be  made  a  rule  of  Qourt,  purfuant 
to  the  a6l  of  parliament ;  if  either  of  the  parties  revokes, 
the  court  will  grant  an  attachment.     Ccmpf.  Jrb.  82. 

But  if  the  fubmifTion  be  by  word,  the  party  may  revoke 
atpleafure,  and  he  forfeits  nothing;  but  he  muft  in  this 
cafe  likewife  give  notice  of  the  revocation,  tho'  it  need  not 
be  in  writing:  and  the  notice  muft  be  to  the  arbitrators 
themfelves.     8  Co.  82. 

///.  Tbe   a'-jjard  (C);    and  therein   zvhat  Jhall  he 
deemed  a  good  awards  and  what  not, 

1,  The  arbitrators  cannot  injoin  an  oath  to   the  wit- Arbitntors  can- 
hefles,  there  being   n6  law  which  gives  them  any  fuch  ^"^o^j'th.'""^" 
power. 

2.  It  is    highly  convenient  that  the  award  be  in   wri-  Award beftto be 
ting,  and  fo  to   be  mentioned  in  the   fubmiflion.     CojnpL  'nwnting. 
Jrb.  34. 

3.  )iy  the  23  G.  3.  c.  58.     Lvery  award  in  writing  And  upon  iHmpj 
{hall  be  on  a  5  s  ftamp. 

4,  One  thing  eflcntial  to  a  good  award   is,  that  it  be  Award  to  be  ac- 
rnade  with  refped  to  perfons  and  things,  according  to  the  '^"'^'^'^fi^on!'^^ 
fubmiflion.      Wood,   h.  4.   c.  3. 

Upon  which  ground,  as  the  arbitrators  are,  with  re- 
fpe6t  to  the  things  fubmitted,  circumscribed  and  tied  down 
to  the  fubmifTion;  fo  in  feveral  cafes  it  has  been  difputed, 
whether  their  awarding  releafes  to  the  time  of  the  award, 
and  not  to  the  time  of  the  fubmifTion,  was  good;  it  is 
therefore  moft  advifable  to  award  releafes  to  the  time  of 
the  fubmiflion  ;  tho'  it  is  now  clearly  held,  that  general 
releafes  Ihall  extend  only  to  the  time  of  the  fubmifTion, 
and  that  if  there  be  releafes  awarded  to  the  time  of  the 
award,  they  fiiall  be  good,  unlefs  it  be  fliewn  on  the  other 
iide,  that  fome  new^  matter  hath  arifen  between  the  parties 
between  the  fubmiflion  and  award,  i  Roll.  Mr.  242. 
6  Mod.  34. 

That  is  to  fay,  an  award  of  releafes  to  the  time  of 
making  the  award,  includes  all  that  is  v/ithin  the  fubmlf- 
fion,  and  more;  which  fhall  be  good  for  fo  much  as  is 
within  the  lubmilTion,  and  void  for  the  xefidue.  1  Bac. 
Ahr.    Arbitrament. 

If  the  fubmiflion  be  of  all  fnatiers  in  d'l^ereyice^  the  ar- 
bitrators, in  difputes  between  two  partners,  may  difiblve 
t\\Gpartnerjhip.  As  in  the  cafe  of  Cmv;/  and  Ifarin?,  T. 
4  G.  3.  It  was  moved  to  fet  afide  an  award  between 
two  partners,  becaufc  the  arbitrator,  amongft  other  par- 
K  2  liculais  : 
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ticulars,  had  direiSled  the  partnerfliip  to  be  difTolved  ; 
which,  it  was  argued,  was  exceeding  his  power.  IJut  by 
'  the  court;  when  all  matters  in  dillcrcnce  were  referred, 
he  had  clearly  a  power  to  difTolve  it.  If  a  diffe-rence  be- 
tween a  mafter  and  apprentice  were  referred,  the  arbitra- 
tors would  have  a  power  to  order  the  indentures  to  be  de- 
livered up.  And  although  it  was  fworn,  that  at  the  trial 
of  this  caufe,  when  the  rule  of  reference  was  drawn  up 
generally  in  the  ufual  form,  vefetring  a/i  matters  in  difference^ 
the  plaintiff  openly  declared,  that  he  would  not  have  it 
underftood  that  the  arbitrator  had  a  power  to  diilblve  the 
partneriliip,  lord  y!'/(7«.y?^/r/obfervcd,  that  this  is  fufficient 
evidence,  from  the  party's  own  mouth,  that  the  diiTolu- 
tion  of  the  partnerfliip  was  then  a  matter  in  difference. 
And  the  rule  for  fetting  afide  the  award  was  di(charged. 
Black  ft  one^  s  Reports.  475. 

If  the  fubmiffion  be,  yi  as  the  aivard  be  ready  to  be  deli- 
vered to  the  parties  or  tojnch  of  them  as  Jhall  deffre  the  fame ^ 
the  parties  fo  bound  are  themfelves  ©bliged  to  take  nutice 
of  the  award  at  their  peril  j  but  if  the  words  of  the  fub- 
raiffion  be,  jo  that  the  aivard  he  delivered  to  each  party  by 
fuch  a  day^  thenitmuTi  be  delivered  to  each  party  accord- 
ingly.     Read.  Arb.  IVood.  h.  4.   c.  3. 

But  tho'  the  words  of  the  fubiiiiflion   may   be   fuch,   as 
will  oblige  the  parties  to  take  notice  of  the   award  at  their 
peril ;   yet  if  the  arbitrators  award  that   one  of  the   parties 
fhall  do  an  a6l,  which   depends    upon  another    firft  to  be 
,  done  of  the  other  party^  he  muft  have  notice  of  it ;   at  leaft 

the  party  who  would  take  advantage  of  it,  mufi:  fhew  that 
he  hath  done  what  was  necefl'ary  on  his  pait.  Co;?!p/. 
Arb.  12. 

An  award  that  one    fliall   pay  for  the    writings   of  the 
award,  or  the  reckoning  in  thehoufe  where  the  award  v/as 
made,  is  avoid  award  ;  for  fuch  things  ar£  plainly  out  of 
the  fubmiflion.      i  Roll.  Abr.  2^^. 
Award  to  br- b--       5'   Alfo,  it  is  required,   that  the  award    be    beneficial, 
iKtkial  to  either  and  appoint  fomething 'advantageous  to  either  party;   for 
l'^"y-  an  award  of  one   fide  only,  is    not  good  :  io    if  an  award 

be  that  one  of  the  parties  lliall  go  to  Rome,  when  it  ap- 
pears that  there  is  no  advantage  to  the  other  party  by  his 
going,  it  is  void.      JVood.  h.  4.  c.  3. 

So  if  a  man  and  woman  fubmit  themfelves  to  an  award, 
it  is  no  good  award  that  they  fhall  intermarry,  for  this  is 
not  Intended  any  advantage,  i  Roll.  Abr.  252.  And  the 
bodies  of  the  parties  are  not  fubmitted  to  arl»iti-alicn. 
I  Bac.'Abr.  Arbitrament. 

Where 
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Where  an  award  was,  that  the  defendant  fliould  pay  to 
tlie  plaintift'two  funis  at  feveral  times,  and  that  feveral 
releafcs  (hould  be  given  prefently ;  it  was  objedled,  that 
by  giving  fuch  leleafcs  the  bond  and  money  would  l>e  dif- 
charged,  and  therefore  the  awarding  the  releafe  was  void 
againft  the  phiintiff",  and  fo  there  is  nothing  of  his  fide  to 
be  done;  And  of  this  opinion  was  the  court.  But  where 
the  award  was,  that  money  (hould  be  paid'  at  two  feveral 
days,  and  releafes  given,  fo  that  it  appears  by  the  very 
method  and  order  of  the  award,  that  the  general  releafcs 
were  not  tube  given  till  after  the  money  paid;  the  court 
v/ere  clear  of  opinion,  that  it  was  well  enougli,  and  fo 
judgment  v/as  given  for  the  plaintifF.   2  Mod.  169. 

6.  Alfoit  is  required  in  a  good  av/ard,  that  it  be  pof-  Awatd  tobepof- 
fible  and  lawful.      IVood.    h.  4,.    c.  7^.  ftble  and  Uwiul. 

Thus,  if  an  award  be,  that  one  of  the  parties  fliall  kill, 
deal,  forge  a  deed,  or  the  like,  it  is  void,     i  I>i/i.  206. 

In  like  manner,  if  ic  be  awarded,  that  money  fhall  be 
paid  to  an  infant,  and  that  he  fliall  make  a  releafe,  it  is 
void  ;  for  the  infant's  releafe  is  not  good  in  law. 

Alfo  it  is  held,  that  where  a  thing  is  awarded  to  be 
done,  which  afterwards  becomes  impoffible  by  the  acl  of 
God,  the  party  is  excufed  ;  as  if  an  award  be,  to  deliver  a 
horfe  before  fuch  a  (\3.y^  and  he  dies  before  that  day. 
21  Ed.   4.   70. 

7.  Alfo  it  is  required,  that  the  award  be   certain    and  Award  tobeccr- 

final.       IVood.  b.  ^.    C.    1'  tainandfinal. 

Upon  which  ground  it  hath  be?n  refolved,  that  if  the 
arbitrators  award,  that  one  of  the  parties  beg  the  other's 
pardon  before  fuch  a  mayor,  or  fuch  and  fuch  perfons,  it 
is  good  and  certain  enough  ;  but  if  the  award  be,  that  he 
fhall  beg  pardon  m  fuch  inanner  and  in  fuch  place  as  the 
other  party  (liall  appoint,  it  is  not  good;  for  the  arbitra- 
tors are  to  determine,  and  not  to  make  fuch  party  his 
own- judge  in  his  own  caufe.  And  tho'  the  time  and  place 
be  but  circumftances,  yet  in  this  fort  of  fatisfacfion  they 
make  the  moft  confiderable  part,      i  Salk.  71. 

Upon  which  ground  alfo,  the  arbitrators  cannot  regu- 
larly refcrve  any  thing  for  their  future  judgment,  when 
the  time  allowed  them  is  expired ;  for  then  fuch  their 
award  is  not  certain  aniKfinal.      Cro.  Jcic.  585. 

An  award  that  the  defendant  fhall  give  fecurity  to  the 
plaintiff,  for  payment  of  a  fum  of  money,  is  void  for  the 
uncertainty  ;  not  fliewing  what  fecurity  he  fliould  give, 
whether  by  bond  or  otherwife.   Cro.  "Jac.  ;^I4. 

In  the  cafe  of  IVinter  and  Garlick,  T.  3  Jn.  it  was 
awarded,  that  the  defendant  fhould  pay  to  the  plaintifF  10 1 
and  all  ihe  cayi'^  of  a  fuit    then    depending  in    an    inferior 

K  3  court, 
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court,  and  afterwards  to  give  mutual  rcleafes.  By  th« 
court :  /\ii  award  to  pay  fuch  cofts  as  the  mafter  fhall  tajc 
i^i  good,  becaufe  it  may  be  reduced  to  a  certainty;  but 
this  is  uncertain,  and  carries  it  farther  than  has  hithcrtq 
been  allowed.  And  Holt  chief  juftice  faid,  that  it  hath 
been  held  a  good  award,  to  pay  fuch  cofts  as  the  protho- 
notary  fliall  tax,  and  that  carries  it  far  enough  •,  but 
that  furely  the  arbitrators  fliould  either  afccrtain  it  them- 
ieives,  or  refer  it  to  a  proper  officer,  i  Salk.  75.  6  Mod. 
195. 

But  in  the  cafe  of  Dudley  and  Ncttlcfcrdy  H.  13  G. 
\yhere  it  was  awarded,  that  the  plaintiff  lliould  pay  the 
cofts,  and  nobody  was  appointed  to  tax  them,  the  court 
fupplicd  it  by  onlcring  the  mailer  to  do  it.      Str.  737. 

And  in  the  cafe  of  Haivkins  v.  Colclough^  E.  30  G.  2. 
Lord  Mansfield  idx^^  that  awards  are  now  confidered  with 
greater  latitude  and  lefs  flrictnefs,  than  they  were  for- 
merly; and  it  is  right  that  they  fhould  be  fo,  becaufe  they 
are  made  by  judges  of  the  parties  own  chufing.  And 
this  was  in  the  cafe  of  an  award  made  by  a  cobler,  upon 
a  fubmiirion  of  all  difputes ;  which  award  was  in  theie 
words,  "  Whereas  there  has  been  a  fuit  at  law  between 
the  parties,  that  has  run  to  a  great  expenceon  both  fides  ^ 
and  it  being  left  to  me  to  make  an  end  of  it:  I  determine 
that  they  fhall  each  of  them  pay  their  own  charges  at  law  ; 
and  that  the  defendant  pay  the  plaintiff  5  s,  for  his 
making  the  firft  breach  in  the  law."  And  the  award  was 
i^eld  to  be  fufficiently  certain  and  final.  Burrow^  Manf- 
field.   274. 

And  in  the  cafe  of  Lucas  and  IFilfon^  M.  32  G.  %: 
lord  Alamjicld  faid,  the  court  will  not  enter  at  all  into  the 
merits  of  the  matter  referred  to  arbitration,  but  only  take 
into  coiiilderation  fuch  legal  objeilions  as  appear  upon  the 
face  of  the  award,  and  fuch  objeflions  as  go  to  the  mifbe- 
haviour  of  the  arbitrators.    isVrroM;,  Mansfield.  701. 

And  in  the  cafe  of  Titi>nfon  and  Pcat^  in  'the  chancery,^ 
y«/y  I,  1747,  ^"^'^  Hardvj'ukc  faid,  the  only  ground  to 
inipeach  an  award  is  collufion,  or  grofs  mifbehaviour  in 
the  arbitrators  ;  for  otherwil'e,  it  is  hnal  and  binding  upon 
£\11  parties,  or  elfe  no  perfons  would  ever  undertake  to  be 
aibitrators.  And  a  plea  of  an  award  is  good,  not  only  to 
the  merits  of  the  cale  but  alfo  to  a  difcovery;  for  a  de- 
fendant t>>  the  bill  is  not  obliged  to  fet  out  the  whole  ac- 
r.dunt  between  him  and  the  plaintiff  after  an  award  in  his 
favour,  for  that  it  is  conclullve  to  all  the  parties,  till  aii 
cyror  is  (lieu-n  in  taking  the  account^  or  partiality  and  \\y\- 
proper  behaviour  ui  th£  arbitrators. And  in  another 
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cafe,  July  30,  174S,  a  bill  was    brought   to  fet  afide   an 
award,  and  the  arbitrator  was  made  a  party,  and  the  bill 
fought  a  difcovery  from  him  of  the  grounds  on   which    he 
made  his  award,  and  to  fee   it  forrh   minufely  in  his  an- 
fwer.     But  bv  lord  Hardivicke,  unlefs  there   is  ccrruptioa 
or  partiality  in   an  arbitrator,  the  party  cannot  fet   zSidc 
his  award  ;   and  if  it  fiiould  be  allowed   to  make  arbitrators 
defendants,  and  give  them  all  this  trouble  to  fet  forth  the 
particular  reafons  upon  which  they  founded  their  award,  it 
would  introduce  very  great  inconvenience,  and   be  a  dif- 
couragement  to  any  perfon    to  undertake    3    reference  :  if 
there  was  a  palpable  miftake  made  by  an  arbitrator,  or  mif- 
calculation  in  an  account  that  had    been  laid  before   h\m^ 
the  party  aggrieved  might  bring  his  bill   againll  the   party 
in  whofe  favour  the  award  was  made,   to   have  it   rectified, 
and  not  ngainll  the  arbitrator.     And  his  lordfhip  faid,  he 
did  not  know  whether  there   was  any  efrablifbcd   rule   of 
the  court  with  regard  to  arbitrators  fetting  forth    the    rea- 
ions  of  their  award,  and    how    far  they  were   obliged  to 
difcover,  and  how  far  not ;    but  if  there  was    non^^  he 
lliould  not  fcruple  to  make  one,  becaufe  it  would   be   un- 
reafonable  to  put  tn  arbitrator  to  fo  much  trouble  and  ex- 
pence,     as   fi.ch   an    anfvver  mult    necellarily    give    him. 
3  Atk.  529,  fc44. 

8.  It  is  fettled  that  arbitrators  cannot  proceed  on   a  re-  Arbjtrstors  con- 
ference, after  they  have  once  named  an  umpire;  for   then  nc^t  proceed, 
their  authority   ceafetli,  tho'    the     time  for   makiiit:  the  ^^•^''  ^VP^'i^ns 

J-  -tr.  /-r«„'A.     r..*a  umpire,- 

award    is  not   expired.      Rrp.    of  PraP..    tn    C.  B,    116. 
Danes  and  iMoniay.     E.   8  G.  2. 

But  the  appointment  of  an  umpire  before  their  own 
time  for  making  an  award  is  expired,  may  be  good  :  As 
in  the  cafe  of  Doy/Vyand  P/V/o^,  T.  28  G.  2.  An  action 
of  debt  was  brought  upon  a  bond,  conditioned  that  the 
parties  lliould  fubmit  to  the  award  of  two  arbitrators,  pro- 
vided they  made  their  award  on  or  before  the  13th  of 
March  next ;  and  if  they  made  no  award,  then  that  thev 
fhould  appoint  an  umpire  before  the  17th  of  the  faid 
iViarch.  Tlie  defendant  pleaded,  that  no  award  was  made 
on  or  before  the  faid  13th  dav  of  March  \  but  that  they 
did,  before  the  faid  17th  of  March,  to  wit,  upon  the  nth, 
chufe  and  appoint  an  umpiri-,  who  had  made  an  award. 
By  the  court  :  There  are  no  'word?,  which  by  any  con- 
ftruction  can  be  intended  to  limit  or  circumfcribc  the 
eieclion  of  an  uir.pire  till  after  the  13th  of  March.  The 
plain  lenfe  of  the  fubmiffion  is,  that  they  "flioiild  make 
their  award  by  a  certain  day;  or  in  cafe  they  did  not 
make  it,  or  could  not  agree,  that  then  they  {hould  no- 
minate an  unpire.  And  they  faid,  the  court  ha^  nof 
K  4.  been 
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been  nice  in.conftrulng  the  time  of  the  umpire's  appoint- 
ment, provided  it  was  foon  enough  for  him  to  make  his 
award.  M.  S. 

E.  4  G.  3.  Souifiy  and  Hodgfon.  An  action  of  debt 
was  brought  upon  an  arbitration  bond.  The  arbitrators 
■were  to  chufe  an  umpire,  in  cafe  they  themfelves  fhould 
not  agree  within  a  limited  time.  They  did  not  agree 
within  the  limited  time,  but  chofe  an  umpire.  The 
umpire  accordingly  made  an  umpirage  :  And  they  joined 
in  it.  The  only  qucftion  was,  whether  the  umpirage  was 
duly  made  according  to  the  power  given  to  the  umpire: 
Or  whether  it  was  vitiated  and  rendred  void,  by  the  ar- 
bitrators joining  in  it.  The  court  were  unanimous  and 
clear,  That  this  was  the  umpirage  of  the  umpire  only.  He 
was  at  liberty  to  take  what  advice,  or  opinion,  or  affiftants 
he  pleafed  ;  and  the  joining  of  the  arbitrators  was  only 
furplufage.  Bzir.  Alansf.  1474.  Black.  Rep  463. 
Awa-dtobe  9*   Generally   (as  is  aforefaid)  the    award    fliall    be  ex- 

conftiued  fa •       pounded  according  to  the  intent    of  the   arbitrators,    and 
vourabhs  except  not  literally,   and    fhall  not   be  unravelled   in  a  court  of 
li"yorVorrup.'^"  equity,  unlefs  there  was  corruption  in  the  arbitrators, 
tjon.  But  in  the  cafe  ofcorruptioi),  or  other  unfair  pracSlice, 

it  is  enadled  by  the  aforefaid  ftatue  of  c^i^  10  IV.  c.  15. 
that  any  arbitration  or  umpirage  procured  by  corruption 
or  undue  means,  fliall  be  deemed  void,  and  accordingly 
be  fet  afide  by  any  court  of  law  or  equity,  fo  as  complaint 
thereof  be  made  in  the  court  where  the  rule  is  made,  be- 
fore the  hll  day  of  the  next  term  after  publifliing  the  ar- 
bitration,   f.  2. 

But  otherwife,  as  the  arbitrators  are  perfons  of  the  par- 
ties ov/n  chufing,  and  as  the  law  prefumes  that  every  man 
will  be  fo  wife  as  to  pitch  upon  a  perfon  whofe  under- 
ftanding  and  honefty  he  can  rely  on  ;  it  hath  feldom  hap- 
pened, that  an  award  v/as  held  void  when  there  appeared 
nothing  elfe  to  vitiate  it :  yet  awards  have  been,  and  are 
often  fet  afide  in  a  court  of  equity,  for  corruption  and 
want  of  undcrftanding  in  the  arbitrators^  Co7npL  Arb.  73. 
Therefore  it  is  the  intereft  of  both  parties,  to  chufe  men 
of  honefty  and  underflanding  to  be  their  arbitrators,  and 
to  acquaint  them  truly  with  the  fa6ts  they  are  to  go  upon  : 
for  if  they  appear  to  be  miftaken  in  a  matter  of  fadl,  a 
court  of  equity  will  fet  afide  the  award.      2  Vern.  705. 

So  if  the  arbitrators,  or  any  of  them,  appear  to  have 
been  deceived  :  As  where  certain  articles  were  fliewn 
only  to  one  of  the  arbitrators,  and  he  to  whom  they 
were  not  fliewn  fwore  that  if  he  had  feen  them,  he  be- 
lieved he  fl^otild  not  have  made  fuch  an  award.     For  in 

fuch 
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fuch  cafe,  the  award  (according  to  the  cxprefTion  in  the 
PtatLite)  is  procured  by  undue  means.      1  AtJcyns,  64. 

If  a  fubmifuon  is  to  three  arbitrators,  or  any  two  of 
them,  and  two  of  them  by  fraud  or  force  will  exclude 
the  other;  that  alone  is  fufHcient  to  vitiate  the  award  : 
or  if  they  have  private  meetings,  and  admit  one  of  the 
parties,  but  give  no  notice  to  the  other,  but  fuffer  the  at- 
torney of  the  party  whom  they  admitted,  to  draw  up  the 
award;  fuch  award  (hall  be  ki  afulc  for  partiality  and  un- 
fairnefs.      2  I'^ern.  514.. 

It  is  a  general  rule  in  equity,  that  when  it  appears  that 
any  one  of  the  arbitrators  was  any  way  interejhd  in  the 
matters  in  controverfy,  the  award  is  to  be  fet  afide.   Ccmpl. 

And  it  is  the  ftrongeft  argument  of  partiality,  to  iliew 
that  the  arbitrators  received  from  either  of  the  parties  any 
confiderable  Turn  of  money,  or  any  other  prefent  whicii 
may  be  a  temptation  to  aft  corruptly  ;  but  the  ium  or  pre- 
fent muft  be  proved  to  be  fo  exorbitant,  as  to  induce  the 
court  to  believe  that  it  biafled  their  judgments  ;  othcrwife 
it  will  be  of  no  efiecl,     Compl.  Jib.  76. 

In  the  cafe  oi  Shepherd  and  Brand.,  T.  7  G.  2-  On  a 
rule  to  fhew  caufe  why  an  award  fhould  not  be  fet  alidc, 
one  exception  was,  that  before  making  the  award,  the 
arbitrators  iiififled  upon  three  guineas  apiece  to  be  paid 
to  them  by  each  of  the  parties  for  their  trouble  and  ex- 
pences  ;  that  the  defendant  refufed  doing  it  on  his  part, 
upon  which  the  plaintifF  paid  the  whole  money  :  By  the 
court  ;  Where  arbitrators,  let  their  characters  be  otherwlfc 
never  fo  unexceptionable,  take  money  of  one  of  the  par- 
ties fingly,  v.'hether  for  charges  or  any  thing  elfe,  before 
making  their  award,  as  this  is  a  matter  of  fo  tender  a  na- 
ture that  even  the  appearance  of  evil  is  to  be  avoided, 
and  this  practice  may  be  of  dangerous  example,  it  is  fuf- 
ficient  caufe  to  fet  afide  the  award  ;  for  if  this  fliould  be 
fuft'ered,  it  will  be  hard  to  diflinguifii  what  is  corruption, 
2  Barnardiji.  463.   Cafes  in  the  time  of  lord  Hardzuicie,  54. 

In  the  cafe  of  Lingood znd  Crouchcr  abovementioned,  lord 
Hardwickc  faid  he  remembred  an  inl^ance  in  a  famous  cafe 
of  John  JVard^  who  being  a  party  in  a  caufe  where  one 
John  Warner  was  an  arbitrator,  upon  JVard\  coming  into 
the  room  he  faid,  I  John  Warner  will  make  you  John 
Ward  pay  cofls.  Ward  complained  to  the  court  of  this 
partial  behaviour  in  the  arbitrator;  and  the  court  inverted 
^/^"^r/z^r's  threats,  for  they  made  //^rwrrpay  cofts  to  John 
Ward.     2  Atk.  -306. 

10.  If 
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Where  tfirswar(!  jq^  jf  ^j^g  arbitrators  award  a  thing  to  be  done,  it  may 
ti'mci'tUc' thing  ^^  proper  for  them  to  appoint  a  time  and  place  for  the 
h  to  bedoiieim-  doing  of  it  •,  and  the  party  who  would  take  advantage  of 
mcJiateiy.  jj.^   muPc  fl-icw  that  he  has  done  what  was   rcquifite  on  his 

part ;  but  if  a  thing  is  to  be  done  generally,  without  men- 
tioning   time  and  place,    it  Ihall   be    done   immediately. 
2  Brovjn.  311. 
Pemandtobe  II.  If  the  fubmlflion  is  by  rule  of  court,  it  Is  neceflary 

before  attach-      ^j^^^.  jj^^^.^  j^^  ^  nerfonal  demand  of  the  thine:  awarded  :  and 
the  party  mult  make  affidavit  of  fuch  demand,  before  he 
can  have  an  attachment,      i  Salk.  83. 
On  tender  and  12-  If   a  fum  of  money  be  awarded  to  one  of  the  par- 

refufai, the  party  ties,  and    that   upon  the  payment  thereof  they  both  Ibali 
«evcrtbeieit  i>n  S''''^  mutual  rcleafcs  ;  if  he  who  is  to  receive  the  money, 
iideaic.       "    refufes  it,  yet  upon    a  tender    and  rcfufal,  he  is  as  much 
obliged  to  Hgn  a   releafe  as    if  he  adtually  received  it.      i 
Salk.  75. 

A.  Form  of  afubmifTion  by  rule  of  court. 

JT/'H  E  R  E  A  S    divers   dijpuies    and    ccntrovcrfics    have 

crij'en^  and  are  now  dfpcnding^  hcizveen  A.  B.    of 

;;i  tlic  county  of yeoman.,   of  the  one  part,   and  C.  JD.  (f 

— in  the  faid  county,  yeoman,  of  the  other  pari;  Now  for  the 

£i;duig  and  deciding  thereof,  it  is  hereby  mutually  agreed  by  and 
between  the  f aid  parties,  that  all  matters  in  d'jiference  between 
thenifhall  be  referred  and Jub?nitted  to  the  arbitrament,  final  end., 

and  deterniination  of  A.  A.  of /;;  the  /aid  county,  gcnilemarpy 

B.  A.  of in  the  faid  county,  yeoman,  andC.A.  of ia 

the  fiid  county,  yeoman,  or  any  iivo  of  them,  arbitrator s  indiffer-* 
enily  cleSled  by  the  Jaid parties,  fo  as  the  [aid  arbitrators,  or  any 
ttvo  of  them,  do  make  and  puhlijh  their  avjard  in  writing  ready 
io  be  delivered  to  the  jaid  parties,  or  fuch  of  ihcra  as  foail  defire 

the  fame,  on  or  before  the day  of  — ■ Jiexi  enfuing 

the  date  hereof:  yijid  it  is  hereby  mutually  agreed  by  and  be- 
Kveen  the  jaid  parties^  that  this  fnhmiff'.dn  [hall  he  made  a  rule 
of  his  majejlys  court  of  king's  bench  at  Weftminfter.  Imuit- 
nejs  xvhereof  the  faid  parties   to  ihefc  prcjents  have  her t unto  fet 

their  hand)  this day  of • —  vi  the ■    ■  ycar^ 

&c. 

B.  Arbitration  bond. 

J^N  OFF  all  men    ly   thefe  prefents,    that  I  A.  B.  of -^-^ 
in    the   county  of  .  gi^r,tleman,   am  held  and  firmly 

isurid  to  CD,  of  -T in,  the  Jaid  county  of--'- yeoman, 

♦  in 
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ffi  -  pounds  of  good  and  lawful  money  (j/Great  Eritain, 

U  be  paid  to  the  faid  C.  D.  or  to  his  certain  attorney ^  his  exe-^ 
tutors^  adminijirators,  or  ojfgns  :  To  zuhich  payment  well  and 
truly  to  be  made,  I  bind  tiiyfelf,  niy  heirs,  executors  and  ad- 
mnifrctars,  firmly  by  thefe  prefents,  fealed  with  my  feal,  and 

dated  the  • day  of m    the  — year  of  the 

reign  of  our  fove  reign  lord  George  the  third,  of  GreRt  Britain, 
f  ranee  and  Ireland,  iing^  dsfender  of  the  faith,  and  fo  forthy 
and  in  the  year  of  our  Lord  •-. . 

Condition  to  Hand  to  the  award  of  two  arbitrators, 
in  common  tornn. 

^Tf  H  E  condition  of  the  above  obligation  is  fuch,  that  if  ihs 
_  above  bound  A.  B.  his  heirs,  executors,  and  adr/iinjfira-^ 
iors,  and  every  of  them,  for  and  on  his  and  their  parts  and  be- 
halfi,  do^and  fcall  -well  and  truly  flan d  to,  obey,  abide,  per- 
form, obferve  and  keep  the   award,  order,  arbitrament,  final 

end  and  determinaticn  of  A.  A.  of ejquire,  and  B.  A. 

of  '  gentleman,   arbitrators  indifferently   'r.amcd,  elected, 

and  chnfen,  as  well  for  and  on  the  part  and  behalf  of  the  above- 
bound  A.  B.  as  of  the  above  named  C.  D.  to  arbitrate,  award, 
order,  adjudge  and  determine  of  and  concerning  all  and  all 
manner  of  a  ft  ion  and  aft  ions,  cciufe  and  caufes  of  a£iion  and 
a£iions,  fuits,  bills,  bonds,  fpecialties,  judgments,  executions^ 
extents,  accounts,  debts,  dues,  jum  and  fums  of  inoney,  quar- 
rels, contr  over  fie  s,  trefpaffes,  damages  and  demands  whatfoever^ 
both  in  law  and  equity,  or  other  wife  hozuj'oever,  which  at  any 
time  or  times  heretofore  have  been  had,  made,  moved,  brought, 
(ommenced,  fued,  profecuted,  committed,  emitted,  doneorjuf- 
fered  by  or  between  the  faid  parties,  fo  as  the  faid  aiuard  be 
made  in  writing,   and  ready  to  be  delivered  to  the  faid  parties, 

en  or  before  the day  of now  next  enfuing  ;  [and 

if  the  faid  A.  B.  his  heirs,  executors,  or  adminijirators,  cr 
any  of  them,  Jhall  not  prefer  or  caufe  to  be  preferred,  any  bill 
in  equity  again  li  the  faid  A.  A,  and  B.  A.  or  either  of  them, 
for  or  concerning  their  award  in  the  premifes  ;]  Then  this  obli- 
gation to  be  void,  otherwife  of  force. 

If  the  parties  have  a  mind  to  make  their  fubmilTion  a 
rule  of  court,  then  this  may  be  added  : 

And  the  abovebound  A.  B.  doth  agree  and  ieftre,  that  this 
his  fubmijfion  be  made  a  rule  of  his  majejly's  court  of  king  s 
bench  at  Weftminfler,  purfuant  to  the  a.£i  of  parliament  in 
fuib  cofs  TT.ade  and  provided. 

Condition 


140  ^toartj. 

Condition  to  fl:and  to  the  award  of  three  arbitrators, 
or  any  two  of  theirij  and  an  umpire  appointed, 

CT^H  E  condition  of  this  obligation  hfuch^  that  if  the  above- 
bound  A.  B.  his  heirSy  executors.,  and  adminifirators, 
for  and  on  his  and  their  parts  and  behalf s.^  Jhall  and  do  well 
and  truly  fland  to,  obey,  abide,  obferve,  perform,  fulfil,  and 
keep    the  award,  order,  arbitrarrient,  final  end  anddetermina^ 

tion  of or  any  two    of  the?n,  arbitrators  indifferently 

elecled  and  named,  as  well  by  and  on  the  part  and  behalf  of 
the  faid  A.  B.  as  by  and  on  the  part  and  behalf  of  the  above 
named  C.  D.  to  arbitrate,  award,  order,  judge  and  deter- 
mine,  of  and  concerning  all  and  all  manner  of  a£lion  and  ac- 
tions, caufe  and  caufcs  cfachon  and  aciions,  fuits,  bills,  bonds, 
specialties,  covenants,  contraSIs,  promifes,  accounts,  reckonings, 
fums  of  tnoney,  judgments,  executions,  extents,  quarrels,  con- 
troverfiesy  trefpajfes,  damages  and  demands  whatfocvcr,  at  any 
time  heretofore  had,  made,  moved,  brought,  commenced,  fued, 
prcfccuied,  done,  fnffcred,  committed,  or  dependiiig  by  or  be- ' 
iween  the  faid  parties  \  jo  as  the  avjard  of  the  faid  arbitra- 
tors, or  any  two  of  them,  be  made  and fet  dov:n  in  writings 
under  their  or  any  two  of  their  hands  andjeals,  ready  to  be  de- 
livered to  the  faid  parties  in  difference,  on  or  before  the 

day  of now  next  erfuing  ;  then   this  obligation   to  he 

void,  otherwfe  of  force. 

And  if  the  jaid  arbitrators  f  jail  not  make  fuch  their  award 
cfand  concerning  the  premiffcs-,  within  the  time  limited  as  afore- 
J'aid,  then  if  the  faid  A.  B.  his  heirs,  executors,  and  adniini- 
flrators,  for  and  on  his  and  their  part  and  behalf,  do  and  fball 
well  and  tridy  fiand  to,  obferve,  perform,  fulfil  and  keep  the 
award,  deterynination,  and  umpirage  [if  the  umpire  be  named] 
cf  -  being  a  pcrfon  indifferently  named  and.    chofen  be- 

tween the  faid  parties  for  ujnpire  \  [if  not  named]  of  fuch 
perfon  as  the  faid  arbitrators  Jhall  indifferently  chvfe  for  umpire 
in  and  concerning  the  prcmiffes  ;  fo  as  the  faid  umpire  do  make 
and  Jet  down  his  award  and  umpirage  i??  writing,  under  his 
.  hand  andfeal,  ready  to  be  delivered  to  the  jaid  parties  in  diffe- 
rence. On  or  before  the  ————  day  of '————'  now  next  of/t- 
ing; and  f  the  faid  A.  "Q.  his  heirs,  executors,  or  adminijha" 
lors,  or  any  of  them,  fijall  not  prefer,  or  caufe  to  be  preferred, 
any  bill  in  equity,  againfl  them  the  jaid  arbitrators  and  innpire, 
cr  any  of  ihenti  for  or  concerning  the  award  of  them  the  faid 
arbitrators  or  umpire  in  the  prcmiffes  :  Then  this  obligation  t9 
be  void,  othcrzvife  of  force. 

[^Jnd  the  abovebound  A.  B.  doth  agree  and  defire,  that  this 

his  fubmiffion   be  made  a  rule  of  his  majfffy's  court  of  king's 
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bench  at  Weftminfter,  purfuant  to  the  a5l  of  parliament  m 
fuch  cofe  made  ] 

C.  Form  of"  an  award. 

0^0   aU  to   xvhom    thefe  prefents  Jlmll  corne^  ive   A.  B.   of 

andQ.  D.  do  fend  ^reetinv. 

JVhereas    there  are  feveral  accounts  depending^   and  divers 

controverfies  have  arifen^  bciixcen  — '■ of yeoman.^ 

of  the  one  partf  and of — yeoman^  of  the  other 

part  ;  And  whereas^  for   the  putting  an  end  to  the  faid  diffe^ 

rences^  they  the  faid and  by  their  feveral  bohds 

or  obligations  bearing  date  lafi  pajl,  are  reciprocally 

become  bound  each  to  the  other,  in  the  penal  fum  of to 

fland  to^  abide,  perform,  and  keep  the  aiuard,  order  and  final 
determination  of  us  the  Jaid  -  •■  ••  -  fo  as  the  faid  award  be 
made  in  writing  and  ready  to  be  delivered  to  the  parties  in  dif- 
ference on  or  before  —  next  enjuing^  as  by  the  faid  obli- 
gations and  conditions  thereof  tnay  appear  :  Mow  know  ye,  that 
we  the  faid  arbitrators,  whofe  names  are  hereunto  fubfcribedf 
and  feals  afjixed,  taking  upon  us  the  burden  of  the  faid  award, 
and  having  fully  examined  and  duly  confidered  the  proofs  and 
allegations  of  both  the  faid  parties,  do  make  and  pub  Ufa  this 
our  award  bcttueen  the  faid  parties  in  manner  folloiui}ig\  that  is 
to  fay,  Firfl,  we  do  award  and  order,  that  mU  anions,  fuits, 
quarrels  and  controverfies  whatfoever,  had,  moved,  arifen,  and 
depending  between  the  faid  parties  in  law  or  equity,  for  any 
manner  of  caufe  whatfoever  touching  the  faid  premijfes,  to  the 
day  of  the  date  hereof,  jhall  ceafe  and  be  no  further  profccuted; 
and  that  each  of  the  faid  parties  fjall  pay  and  bear  his  own 
co/ls  and  charges  in  any  ivife  relating  to,  or  concerning  the 
premijfes.     And  tue  do    alfo  award  and  order,  that   the  faid 

Jljall  deliver  or  caufe  to  b-e  delivered  to  the  faid  — — — 

at zvithin  the  fpace  of  —    -  ■■  &:c.     And  further,  we 

do  hereby  aicard  and  order,  that  the  faid Jljail  on  or      , 

before  -■  pay  or  caufe  to  be  paid  unto  the  faid the 

fum  of lye  do  alfo  award  and  order,  ccc.      And  lafly. 

We  do  award  and  order,  that  the  faid and on 

payment  of  the  faid  fum  of > — fl)all  in  due  form  of  law,  exe- 
cute each  to  the  other  of  them,  or  to  the  other'' s  ife,  general 
r chafes,  fufficient  in  the  law  for  the  relcajing  ly  each  to  the  other 
of  them,  his  heirs,  executors  and  adminijirators,  of  all  ac- 
tions, fuits,  arrejls,  quarrels,  controverfes,  and  demands  what- 
foever, touching  or  concerning  the  premijfes  aforcfaid,  or  any 
matter   or  thing  thereunto  relating,  from  the  beginning  of  the 

world,  until  the   day  of lafl  pajl  {viz.   the 

day  of  the  date  of  the  arbitration    bond?;.     In  witnefs 

whtreof 
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whereof  we  have  hereunto  Jet  our  hands  afid  feah  the  >'  ''  "'"* 
day  of  - 

TVitneJfes  hereof^ 

A.B. 

CD. 

Form  of  an  umpirage.' 

evy  ECITE    the   arbitration  bonds,  as  before)   Mcnii 

\  *^  knoiu  ye^  that  I tanpirs  indifferently  chofen  hy 

'■  -  '  ■  having  deliberately  heard  and  under  flood  the  griefs^ 
allegations^  and  proofs  of  both  the  faid  parties,  and  willing 
{as  much  as  in  me  lieth)  to  fet  the  faid  parties  at  unity  and 
good  accordy  do  by  theje  presents  arbitrate^  award,  order,  de^ 
tret,  and  judge  as  folloiveth  ;  That  is  to  fay,  &c. 

Backing  a  warrant.     See  CjSuIntrnnt- 


/.  PFhai  if  is. 

II.  Difference  hetiaeen  hail  and  mainprife. 

III.  V/hen  a  perfon  may  be  dif charged  ivithout  hail. 

IV.  Who  may  or  may  not  he  bailed. 
V»  PVho  may  hail,  and  the  manner  of  it, 
VL  Requiring  exceffive  bail. 

VII.  Denying  bail  'ujhsre  it  ought  to  be  granted. 

VIII.  Grantiri'i  hail  where  it  ouzht'to  be  denied. , 
JX.  Of  hail  hy  writ  of  habeas  corpus. 
X  Acknowledging.bail  in  another  man's  name. 

I.  IFhat  it  Is, 

AIL  (from  the  French  bailkr,  to  deliver)  fignifies 
the  delivery  of  a  man  out  of  cullody,  upon  the  un- 
dertaking of  one  or  more  perfons  for  him,  that  he  fliall 
r^ppear  at  a  day  limited,  to  aafwer  and  be  juflified  by  the 
law.     Hale's  PI.  96. 

//.  Difference 
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//.   "Difference  between  hail  and  mainprife. 

The  difference  between  bail  and  mainprife  is,  that 
raaiapernors  are  onl}'  furety,  but  bail  is  a  cullody  ;  and 
therefore  the  bail  may  retake  the  prifoner,  if  they  doubt 
he  will  fly,  and  detain  him,  and  bring  him  before  a  juf- 
tice,  and  the  juftice  ought  to  commit  the  prifoner  in  dif- 
charge  of  the  bail,  or  put  him  to  find  new  Tureties. 
Hale's  PL  96. 

///.  Where  a  perjon  may  be  dif charged  mithout  bail. 

If  2  perfon  be  brought  before  a  juftice,  if  it  appears  that 
no  felony  is  committed,  he  may  difcharge  him;  but  if  a 
felony  be  committed,  tho'  it  appears  not  that  the  parry 
accufed  is  guilty,  yet  he  cannot  difcharge  him,  but  muft 
commit  or  bail  him.     Halei  PL  98. 

IV.  Who  may  or  may  not  be  bailed. 

At  the  common  law,  bail  was  allowed  in  all  cafes  but 
homicide;  but  nov/  the  ilatute  of  the  3  Ed.  i.  c.  15.  di- 
j-e6teth  what  offenders  fliall  be  bailed,  and  what  not. 
HalisPL  97. 

It  is  true  tiie  faid  ftatute  only  prefcribeth  who  (hall  or 
fhallnotbe  let  to  bail  by  ihQfheriJf;  but  by  the  i  ^  2  P. 
Ij  M.  c.  13.  it  is  enadled  that  no  juftice  or  juUices  of  the 
peace  fnall  let  to  bail  or  mainprife  any  perfon  net  replc- 
vifable  by  the  faid  ftatuce  of  3  E'd.  i.  c.  15. 

Which  ftatute  is  as  follows:  Forofmuch  as fnn-ijfs  and 
others^  ivhich  have  taken  and  kept  in  prijoii  perfans  dete'?^cd  of 
felony^  and  incontinent  have  let  out  by  replevin  Juch  as  veers. 
not  replevifahle.^  and  have  kept  in  prifon  Juch  as  ivcre  reple^ 
i,'ljahh\  hccaiije  they  tuonld  gain  of  the  one  party  and  grieve  the 
other  ;  and  joiajmuch  as  before  this  time  it  was  not  determined 
ivhich  perfons  were  repkvijablf,  and  ivhich  not^  but  only  thoje 
that  were  taken  for  the  death  of  a  man  .^  or  by  co7nintindment  of 
the  kingy  or  his  juftices,  or  for  the  forcjl :  It  is  provided^  that 
juch  prijoners  as  before  iverc  ciulavjcd,  and  they  which  have 
abjured  the  realms  provors,  and  fucb  as  be  token  with  the 
manner^  and  thoje  ivhich  have  broken  the  king's  prifon,  thieves 
openly  defamed  and  knoxvn^  and  fuch  as  be  appealed  by  provors 
jo  long  as  the  provors  be  living  {if  they  be  not  of  good  tiarne), 
and  juch  as  be  taken  for  hoijeburning .  feloniotify  done^  or  for 
falfe  money,  or  for  counterfeiting  the  king's  feal,  or  pcrjcns- 
epico?tvnunicats  taken  at  tiw  reQueJ'f  of  th§  bijljop.  or  for  mani- 
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feft  offences^  or  for  treofon  touching  the  /lif/g  h'lmfelf^  Jl.mll  be 
in  no  wife  replevifable  by  the  coninion  writ,  nor  ivithout  zvrit. 
But  fitch  as  be  indicted  of  larcency  by  inquejh  taken  before  f)e- 
riffs  or  bailiffs  by  their  office.,  or  of  light  Jnfpicion^  or  for  petit 
larceny  that  amounteth  not  above  the  value  of  iid  if  they 
were  not  guilty  of  fame  other  larceny  aforetime,  or  guilty  of  re- 
ceipt of  felons,  or  of  commandment  or  force  or  of  aid  in  felony 
done,  or  guilty  of  fome  other  trefpaf  for  which  ohe  ought  not 
to  lofe  life  nor  member,  and  a  man  appealed  by  a  provor  after 
the  death  of  the  provor  {if  he  be  no  common  thief  nor  defamed)., 
fnull  from  henceforth  be  let  out  by  fufficient  furety,  whereof  the 
floeriffwill  be  anfwerable,  and  thai  luithout  giving  ought  of 
their  goods. 

Sheriffs  and  others']  That  is  to  fay,  flierifFs  and  gaolers 
that  havecuftody  of  gaols  ;  fo  that  this  ait  extends  jiot  to 
any  of  the  king's  juftices  or  judges  of  any  fuperior  courts 
of  juflice.  2  Irfl.  185.  But  by  a  fubfequent  ftatute  (as 
hath  been  faid)   it  is  extended  to  juftices  of  the  peace. 

But  only  thofe,  &c.]  Here  are  firft  fet  down  four  forts  of 
perfons  which  before  this  a6l  were  not  bailable  by  the 
common  writ  de  hominc  rcplcgicmdo  : 

1.  Thofe  that  zvere  taken  for  the  death  of  a  man"}  By  the 
ancient  law  of  the  land,  in  all  cafes  of  felony,  if  the  party 
accufed  could  find  fufficient  fureiies,  he  was  not  to  be 
committed  to  prifon  j  but  afterwards  it  was  provided  by 
parliament,  that  in  cafe  of  homicide  the  offender  was  not 
bailable.      2  Infl.  186.       ^ 

And  even  if  a  perfon  have  dangeroufly  wounded  another, 
the  juftice  ought  to  be  very  cautious  hov/  he  takes  bail, 
till  the  year  and  day  be  pad  ;  for  if  the  party  die,  and  the 
offender  appear  not,  he  is  in  danger  of  being  feverely 
fined.      J  Haw.  138. 

'  And  this  ftatute  makes  no  diftinclion  between  fuch  ho- 
micide as  is  malicious,  and  that  which  happens  by  mifad- 
venture  or  in  felf-defence ,  and  it  feems  agreed,  that  juf- 
tices of  the  peace,  who  have  pov/er  at  this  day  to  bail  a 
man  arrefted  for  a  light  fufpicion  of  homicide,  cannot  bail 
any  fuch  perfon  ior  manflaughter,  or  even  excufable  ho- 
micide, if  it  manifeflly  appear  that  he  was  guilty  of  the 
facSl,  let  it  be  ever  fo  plain  that  it  cannot  amount  to  mur- 
der.    2  Haw.  95,  105. 

2.  Or  by  commandment  of  the  king]  That  is,  by  matter 
of  record  in  one  of  his  courts,  according  to  lawj  and  not 
an  extrajudicial   commandment.     2    Inji,  186,187.     So 
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alfo  it  is  provlued  in  the  petition  of  rights  3  Car,  that  no 
perfon  fhall  be  detained  in  prifon  by  the  king's  fpecial 
command,  without  cauie  certified. 

And  becaufe  feme  courts,  as  the  king's  bench,  are  be- 
fore the  king,  and  fome  before  his  juftices,  therefore  the 
a£t  faith,  by  commandment  of  the  klng^  and  the  next  words 
be,  cr  of  his  jujiices.     2lnft.  186. 

3.  Or  of  his  jiificesi  That  is,  of  any  of  the  courts  of 
Wc/iminfiery  or  juftices  of  afTize.     2  Hatv.  96. 

4.  Or  for  the  foreji^  But  as  to  imprifonment  for  offen- 
ces in  forefts,  the  law  hath  been  much  mitigated  by  later 
ftatutes.      2  Haw.  gS. 

All  thefe  four  are  excepted  out  of  the  common  writ  de 
homine  replegiando^  that  the  fheriff  in  his  county  court, 
which  is  not  a  court  of  record,  fhall  not  replevy  any  of 
thefe  four  that  are  committed,  altho'  it  ftiould  be  by  an 
unlawful  commitment;  but  the  fuperior  courts  at  Z/''^- 
minfler^  upon  an  habeas  corpus.,  fhall  do  juftice  to  the  party 
in  all  thefe  four  cafes.      2  Infi.  187. 

Next  the  acl  doth  further  provide,  that  thefe  kinds  of 
prifoners  hereafter  following  (being  13  in  number)  (hall  not 
be  replevifable : 

1 .  Such  prifojiers  as  before  were outlawedl  Pcrfons  outlawed 
are  attainted  in  law,  and  therefore  are  not  bailable  ;  for  the 
intendment  of  the  law  is,  that  the  perfon  flandeth  indif- 
ferent whether  he  be  guilty  or  no  ;  and  not  if  he  be  con- 
vided  or  attainted.     2  /«/?.  188. 

2.  j^nd  they  luhich  have  abjured  the  realm'\  For  thefe  alfo 
are  attainted  upon  their  own  confeflion,  and  theielorc  not 
bailable  at  ail  by  law.      1 1nji,  188. 

3.  Provors'\  A  prcvor,  or  approver^  is  a  perfon  that  con- 
fcflbth  the  felony  v/ith  v/hich  he  is  charged,  and  under- 
takes to  j:)ri5i;^  another  guilty  of  the  fame  crime  ;  which  if 
he  does,  he  faves  his  own  life,  otherwife  he  fliall  be  im- 
mediately executed.  And  the  reafon  wliy  they  are  not  bail- 
able is,  becaufe  they  are  guilty  by  their  own  confeHion, 
and  therefore  they  do  not  liand  indifi-erent.      2  Injl.  188. 

But  this  concerns  not  juftices  of  the  peace,  becaufe  no 
man  can  become  an  'approver  before  them,  for  that  they 
cannot  afTign  a  coroner.     HaWs  PL  102. 

4.  And  fuch  as  he  taken  with  the  manner"}  For  in  this  cafe 
llkewife,  he  flandeth  not  indifferent  whether  he  be  guilty 
or  no,  being  taken  with  the  mainer,  thar  is,  with  the  thing 
ilolen  as  it  were  in  his  handy  anciently  caWad  hand-habbefid. 

Vol.  I,  L  and 
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and  the  like  was  anciently  called  hackhercnJ^  as  a  bundle 
or  fardle  at  his  back-,  which  was  ufed  to  Tignify  manifcft 
the  it.     2/7A^i88. 

5.  Jnd  ihofc  lubicb  have  broken  the  king's  prifon']  Kere  are 
two  offences  j  firft  his  breaking  of  the  prifon,  for  it  is 
prefunicd  that  he  who  is  innocent  will  never  break  prifon  : 
liud  feconuly,  his  flying,  bccaufe  he  confcffeth  the  fadt  who 
flies  from  judgment.      2  InJL  1S8. 

6.  Thieves  openly  defamed  and  known']  Who,  as  it  feems, 
ought  not  to  be  bailed  for  any  frelh  felony,  v/hereof  there 
is  probable  evidence  againft  them.  But  this  feems  in  a 
great  meafure  to  be  left  at  the  difcretion  of  the  perfon  who 
has  power  to  bail  them,  who  on  confideration  of  the  cir- 
cumftances  of  the  whole  matter,  and  the  probabilities  on 
both  fides,  if  he  finds  it  reafonabie  ftrongly  to  prefume 
them  to  be  guilty,  ought  not  to  bail  but  commit  ihem. 
2  Haw.  99. 

7.  Such  as  be  appealed  by  provors  fo  long  as  the  provors  be 
living  (if  they  be  not  of  good  name)]  The  appeal  of  the  ap- 
prover is  forcible  againft  the  appellee,  becaufe  the  appro- 
ver confeifcth  himi'elf  guilty  of  the  fame  felony,  and  there- 
fore it  ferveth  in  nature  of  an  indictment  againft  the 
appellee,  fo  long  as  the  approver  livetb,  unlefs  the  appellee 
be  of  good  farpe.      ilnji.  188. 

8 .  And  fiich  as  be  taken  for  hotfebiirning  felo7uouf.y  done] 
This  was  felony  by  the  common  law.      2  Injl.   188. 

9.  Grfor  falfe  ?noney]  This  was  trcafon  by  the  common 
lav;-.      2  In/I.  188. 

10.  Or  for  counterfeiting  the  king's  feal]  This  was  alfo 
treafon  by  the  common  law.     2  Inji.  188. 

I'l-  Or  perfons  excommunicate  taken  at  the  requefl  of  the 
bijhop'\  That  is,  he  that  is  certified  into  the  chancery  by 
the  biiliop  to  be  excommunicated,  and  after  is  taken  by 
force  ot  the  king's  writ  of  excommunicato  capietido,  is  not 
bailable  :  For  in  ancient  times  men  were  excommunicated 
\t\it  for  herefies,  or  other  heinous  caufes  of  ccclefiaftical 
cognizance,  and  notfor  fmall  or  petty  caufes;  and  there- 
fore in  thofe  cafes  the  party  was  not  bailable  by  the  fhe- 
riff  or  gaoler  without  the  king's  writ :  but  if  the  party 
offered  lufficient  caution  de  parendo  7?fai:datis  ecclcfia:  in  for- 
/na  juris,  then  fhould  the  party  have  the  king's  writ  to  the 
bilhop  to  accept  his  caution,  and  to  caufe  him  to  be  de- 
livered: And  if  the  biihop  v/ill  not  fend  to  the  fheriff  to 
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deliver  him,  then  ihall  he  have  a  writ  out  of  the  chan- 
cery to  the  fherifF  for  his  delivery  :  Or  if  he  be  excom- 
municated for  a  temporal  caufe,  or  for  a  matter  v/hereof 
the  ecclefiaftical  court  hath  no  cognizance,  he  Ihall  be 
delivered  by  the  king's  writ  vviihout  any  iaiisfaction. 
^InJi.  189. 

12.  For  77ianifejl  offences']  Which  fcems  to  be  under- 
ftood  of  inferior  crimes  of  an  enormous  nature  under  the 
degree  of  felony  ;  as  dangerous  riots,  exorbitant  refcoules, 
mifprifion  of  treafon,  praemunire,  and  fuch  like  heinous 
ofrences.  Yet  it  feems  to  be  in  a  great  mcaCure  left  to 
difcretion,  to  judge  in  what  cafes  their  crime  is  fo  flagrant 
and  enormous,  that  they  ough:  not  to  have  the  benelit  of 
it.     2  Haiv.  99. 

13.  Or  for  treafon  touching  the  king  hi'/nfdf]  Ey  the  com- 
mon law,  a  man  accufed  or  indicted  of  high  treafon,_  or 
of  any  felony  whatfoever,  was  bailable  upon  good  furet)', 
until  he  were  convidted  ;  for  at  common  lau',  the  gaol 
was  his  pledge  or  furety,  that  could  find  none.  2  Infi. 
189. 

Shall  be  in  no  tu'ife  replevifable  by  the  csminon  writ^  nor  tviih  - 
out  zvrit]  That  is,  the  flieriiF  fhall  not  replevy  them  by  the 
common  writ  de  h amine  replegiandoi  nor  without  writ,  that 
is,  ex  officio  :  But  all  or  any  of  thefe  may  be  bailed  in  the 
king's  bench.      1  Infl.   189. 

Next  the  acl  fetteth  down  feven  kinds  of  offenders  that 
may  be  bailed : 

1 .  Such  as  be  indicled  of  larceny  bf  inqucfls  taken  before 
fheriffs  or  bailiffs]  That  is  before  ihenii's  in  their  torns, 
or  lords  in  their  leets,  or  thofc  that  have  infangthief  and 
eutfungthief;  that  is,  who  have  the  privilege  to  judge 
thieves  izk.Qi\  within  their  fee,  or  thieves  dwelling  within 
their  manor  and  taken  for  felony  out  of  their  fee.  Yet 
this  is  expounded  that  they  be  of  good  fame.   2  Infl.  190. 

2.  Or  of  light  fufpicion']  But  if  the  pre(umption  be  ftrong, 
or  the  defamation  great,  the  juftices  may  refufe  to  bail 
them.  Hale's  PL  102.  And  this  is  expounded  alfo  that 
they  be  o.  good  fame,      2  Inji.    190. 

3.  Or  for  petit  larceny  that  a7nounteth  not  above  the  value  of 
I2d  if  they  were  not  gmlty  of  fame  other  larceny  aforetime] 
This  adl  divideth  larceny  into  two  kinds;  grand  larceny, 
when  the  thing  ftolen  is  above  the  value  of  12  d,  and 
petit  larceny  when  it  is  of  the  value  of  i2d  or  under. 
2  Infi.  189, 
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And  it  fceins  to  be  agreed,  that  there  is  no  ncce.Tity 
that  fuch  perfons  be  of  good  fame ;  yet  upon  the  cor.- 
ftru6Vion  of  the  whole  ftatute,  if  fuch  perfons  be  takea 
with  the  manner,  or  confefs  the  fad,  or  their  crime  be 
otherwife  open  and  manifeft,  it  feems  that  they  ought  not 
to  be  bailed;  but  if  there  be  any  colour  of  probability  for 
their  innocence,  it  feems  moft  agreeable  to  the  intention 
of  the  ftatute  to  bail  them.     2  Hawk.  10 1. 

4.  Or  guilty  of  receipt  of  felons]  Thefe  are  acceflaries 
after  the  fad.  2  H.  H.  100. 

5.  Or  of  commandment  or  force  or  of  aid  171  felony  dojiel 
Thefe  are  acceflaries  before  the  fad.   2  H.  H.  100. 

ButaccefTaries  to  felonies  are  not  to  be  bailed,  unlefs 
they  be  of  good  reputation  :  And  it  feems  at  this  day  to 
be  fettled,  that  where  there  are  ftrong  prefusiptions  of 
guilt,  fuch  acceflaries  are  not  bailable  by  this  flatute.  2 
Haw.  102. 

6.  Or  guihy  of  fome  other  trcfpafs  for  tvhich  one  ctight  not 
to  lofe  life  nor  tnernber']  But  it  feems  reafonable  to  qualify  the 
generality  of  this  expreffion,  with  this  limitation,  that 
fuch  accufationought  to  be  either  on  a  light  fufpicion,  or 
elfe  that  the  offence  be  inconfiderable,  or  that  it  be  not  ex- 
cluded from  bail  by  fome  fpecial  ad  of  parliameiu.  2 
Haiu.  99.     2  H.  H-.  135. 

y .  And  a  man  appealed  by  a  provor  after  the  death  of  the 
provor  if  he  be  no  common  thief  nor  defamed]  And  by  parity  of 
reafon,  he  may  be  bailed,  if  the  approver  waive  his  appeal, 
or  be  vanquifhed.     2  Haw.  98. 

Be  let  out  by  fif/icient  furety]  Ifajuftice  take  irtfufficient 
furety,  and  the  party  appear  not,  he  is  finable  by  the 
judge  of  affi'ze.  H.  P.  97.  But  if  the  prifoner  appear 
thereupon,  the  juftice  is  fare.     2  Haiu.  89. 

And  if  a  perfon  who  has  power  to  take  bail,  be  fo  far 
impofed  upon,  as  to  fuffer  a  prifoner  to  be  bailed  by  in- 
fufficient  perfons,  it  is  faid  that  either  he,  or  any  other 
perfon  who  hath  power  to  bail  him,  may  require  the  partjy 
to  find  better  fureties,  and  to  enter  into  a  new  recogni- 
y.ance  with  them,  and  may  commit  him  on  his  refufal,  for 
that  infuflicient  fureties  are  no  fureties.      2  Haw,  89. 

And  the  perfon  who  is  to  take  the  bail,  m.ay  examine 
them  on  their  oaths  concerning  their  fufficiency.  2  Haiv. 
89.     ^HH.  125. 

It  is  to  be  obferved,  that  the  above  ftatute  extends  only 
to  bail  in  criminal  offences,  and  therefore  gives  no  power 
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at  all  tojudicesof  the  peace  to  bail  any  perfons  en  pro- 
cefs  in  civil  actions,  or  foi"  contempts  to  lupcrior  courts. 
2  Haw.  10&. 

There  are  furthermore  many  ftatutes,  which  prohibit 
bail  and  mainprife  in  very  many  cafes,  and  allow  the  fame 
in  many  others,  which  are  interfperfcd  among  the  fevcral 
titles  which  treat  of  thofe  matters. 

And  where  a  flatute  ordaineth,  that  an  offender  fhall 
be  imprifor.ed  at  the  king's  will  or  pleafure,  there  the  pri- 
foner  cannot  be  bailed,  till  he  hath  redeemed  his  liberty 
by  fuch  fine  or  ranfom  as  fhall  be  aCefTed  by  the  king's 
juftices  in  his  courts.      Dalt.  c.  167. 

Altho'  a  perfon  be  committed  to  be  detained  without 
bail  or  mainprife,  yet  if  the  olTence  be  by  law  bailable, 
he  that  hath  pov/er  of  bailing  may  bail  him.  2  H.  H.  135. 

V,  Who  may  hail,  and  the   manner  of  it. 

By  the  common  law,  the  flierifF  and  every  conflable, 
being  confervators  of  the  peace,  might  have  bailed  one 
fafpecled  of  felony  ;  but  this  authority  is  transferred  from 
them  to  the  juftices  of  the  peace  by  feveral  flatu'tes. 
Lamb.   15. 

And  it  feems  to  be  a  good  general  rule,  th:rt  fo  far  as 
any  perfons  are  judges  of  any  crime,  fo  far  they  have 
power  of  bailing  a  perfon  indiiled  before  them  of  fuch 
crime:  And  upon  this  ground  it  feems  clear  that  any 
two  juftices  (i  ^)  may  of  common  right  bail  perfons  in- 
dicted at  the  fcfiions,  for  that  any  two  fuch  juftices  may 
hear  and  determine  the  indictment.  Alfo  it  hath  "been 
holden,  that  any  one  juftice  hath  the  like  power  ;  and 
this  feems  to  be  implied  by  the  ftatute  of  i  R.  3.  c.  3. 
which  giving  one  juftice  power  of  bailing  perfons  arreftcd 
for  felony,  in  like  for'in  as  if  fuch  perfon  had  been  indited  at 
the  fjfions,  clearly  fuppofes,  that  if  fuch  perfons  had  been 
indidted  at  the  feffions,  they  might  have  been  bailed  by 
any  one  juftice.  And  if  any  one  juftice  had  fuch  power, 
before  the  ftatute  fpecially  relating  to  the  power  of  juftices 
in  granting  bail,  it  feems  that  he  hath  ftill  the  fame  power 
in  relation  to  perfons  fo  indidled  of  any  bailable  crime 
under  the  degree  of  yi'/(j«)',  becaufe  the  faid  ftatutes  feem 
not  to  reftrain  him  in  any  fuch  cafe,  under  the  degree  of 
felony,  from  any  power  which  he  lawfully  might  claim  be- 
fore.    2  Haw.  103. 

But  it  feems  difficult  to  maintain  the  power  of  one  ju- 
ftice to  bail  a  perfon,  for  any"  crime  before  indicT;ment,  un- 
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lefs  by  forhe  ftatute  itbc  limited  to  the  conufance  of  one? 
juflice,  or  unlefs  it  be  an  offence  directly  tending  to  the 
breach  of  the  peace,  the  bailing  of  perfcns  for  which  feems 
properly  to  come  under  their  conufance  as  confervators  of 
the  peace.     i  Huvj.  105. 

And  Mr.  Z)^A*<j«  fays,  if  it  is  not  in  cafe  of  felony,  it 
feemerh  that  any  one  juftice  alone  may  bail  a  prifoner,  e;r- 
cept  where  it  is  otherwife  ordered  in  particular  inltances 
by  fome  fpecial  ftatute.     Dah.   c.  12. 

A'.id  it  feems  to  be  agreed,  that  any  one  juflice  might 
always  in  his  difcretion  either  bail  or  imprifon  one  who 
has  Jiiven  another  a  dangerous  wound,  according  as  it 
fliall  appear  from  the  whole  circumftances  that  the  party 
is  moil  likely  to  live  or  die;  for  that  every  fuch  juPrice 
being  a  principal  confervator  of  the  peace,  tlie  offence  at 
prefent  berng  only  an  enormous  breach  thereof,  and  no 
felony,  feems  properly  to  come  under  his  conufance.  2. 
Haw.  103. 

Bsit  by  I  l^  1  P.  tfj  M.  c.  13.  If  a  perfon  be  nrrejledfor 
mariflaughter  or  felony  or  fufpicion  thereof,  being  hail' 
able  by  laiv-i  he  foall  not  be  let  to  bail  or  mainprije  by  any  ju- 
Jlices^  but  iij  open  fcjjlons^  except  it  be  by  two  jujiices  at  the 
leaji  (l  Q^)  and  the  farm  to  be  prejent  together  at  the  time  of 
il)e  faid  bailment :  Which  bail  they  fhall  certify  in  writing  fub- 
fcribed  orfigncd  tuith  their  ovon  hands^  at  the  next  general  gaol 
delivery  to  be  holden  ivithin  the  county  where  the  perfon  fnall  be 
,  arrejled  or  ftfpe^ed. 

And  the  faid ju'iices^  or  one  of  them^  being  cf  the  quorum^ 
when  any  fuch  prifoner  is  brought  before  them^  for  any  man- 
flaughter  or  felony^  before  any  bailment^  fhall  take  the  examina- 
tion of  the  Jaid  prifo7ier^  and  information  of  them  that  bring 
hinif  ofthefaSt  and  circum/iances  thereof ,  and  the  fame  or  as 
much  thereof  as  fhallbe  inaterialto  prove  the  felony ^  flmll  put 
in  writing  before  they  make  the  bailment :  Which  examination 
together  'ivith  the  bailment,  the  Jaidjuflices  fhad  certify  at  the 
next  general  gaol  delivery  to  be  holden  within  the  limits  of  iheit^ 
commiffion. 

And  the  faid  jufiices  floall  bave  power  to  bind  all  fuch  by  re- 
cognizance as  ao  declare  any  thing  material  to  prove  the  offence^ 
to  appear  at  the  next  general  gaol  delivery  to  give  evidence 
againfi  the  pariy  on  his  trial :  Andfhcdl  certify  the  fame  in  like 
manner. 

And  any  jujUce  offending  contrary  to  this  aSi^  fjall  on  due 
proof  by  examinaiioii^  be  fned  by  the  judges  ofafjize. 

Hut  in  London,  IVJiddlefex,  and  in  other  cities  and  tozvns 
corporate^  juj:ices  may  let  prifontrs  to  hail,  as  they  might  before 
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thii  acl  j   hut  ivhen  they  do  ball^   they  are  to  take  and  certify  the 
bail  and  examination  as  is  here  dire^ed. 

VI.  Requiring  excejfive  bail. 

By  the  declaration  of  rights  j  W.  fejf.  i.  c.  i.  exceiTive 
bail  ought  not  to  be  required. 

VII.  Denying  hail  ivhcrc  it  ought  to   le  granted. 

To  refufe  bail  where  the  party  ought  to  be  bailed  (the 
party  offering  the  fame)  is  a  mifdemeanor  punifliable  not 
only  by  the  fuit  of  the  party,  but  alfo  by  indictment. 
2  haw.  90.      H.  P.  97. 

VIII.  Granting  hail  where  it  ought  to  he  denied. 

Admitting  bail  where  it  ought  not,  is  punifhable  by  the 
judges  of  aiTize  by  fine ;  or  puniihable  as  a  negligent 
efcape  at  common  law.      H.  Z'.  97. 

If  the  keeper  of  a  prifon  bail  any  not  bailable,  he  ftiall 
lofe  his  fee  and  office;  if  another  ofHcer,  he  fhall  have 
three  years  imprifonment,  and  make  fine  at  the  king's 
pleafure.      3^^.  i.  c.  15. 

M.  18  G.  2.  K.  and  iVilllamClirkc^  efquire.  He  as  a 
juftice  of  iS^rry  committed  a  man  on  fufpicion  of  llealing 
a  mare,  and  bound  over  the  owner  to  profecute.  After- 
wards upon  examining  two  other  perfons  he  admitted  the 
party  to  bail.  The  profecutor  appeared  at  the  ailizes,  and 
found  a  bill,  but  the  party  j\ccufed  did  not  appear.  And 
the  court  granted  an  information  againft  the  juflice,  de- 
claring they  fhould  not  have  balled  the  man  themfelves. 
^Ir.    121 6. 

IX.  Of  hail  hy  writ  cf  habeas  corpus. 

If  bail  cannot  orhervvife  be  obtained,  the  -law  hath  pro- 
vided a  remedy  in  molt  cafes  by  the  habeas  corpus  act  31 
C.  2.  c.  2.   The  fubfiance  of  which  is  briefly  thus : 

If  the  commitment  is  for  trcajon  or  felony  plainly  and  fpscially 
exprefjed  in  the  warrant  of  commitment ;  aljo  if  any  per  fan  is 
committed  and  charged  as  accejfary  before  the  faSi  to  any  petty 
trenjon  or  felony,  'or  upon  fufpicion  thereof^  or  with  ffpicion  of 
petty  trenjon  or  felony^  vjhich  petty  ireafon  or  felony  J})aH  be 
plainly  and  Jpccially  cxpreffed  in  the  ivarrant  of  commit tnent : 
in fuch  cafes  the perfon  j})all  not  he  hailed  on  a  vjvit  0/ habeas 
corpus  J  othowfe  he  may  be  bailed. 
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Alfo  if  a  perfon  is  commit  ted  for  treafon  or  felony  fpecially 
expreffed^  yet  if  be  Jhall  in  open  court  the  fir fi  week  of  the 
term^  or  fir  ft  clay  of  ajjizc,  petition  to  be  tried,  and  Jhali  not 
he  indif^ed fonie  time  in  the  next  term  or  affvze  after  the  com" 
mitme  it^  he  Jlidl  upon  motion  the  lajl  day  of  the  term  or  affvze^ 
he  bailed^  unlefs  it  Jhall  appear  to  the  judge  upon  oath  that  the 
king's  vjitneffes  could  not  be  produced  within  that  time,  and 
then  if  he  is  not  tried  in  the  fecond  term  or  offize^  he  fijull  be 
dif charged. 

Previous  to  the  aforefaid  bailment,  the  prifoner  or  fome  per- 
fon on  hii  hehalf,  Jhall  demand  of  the  officer  or  keeper,  a  true 
copy  of  the  warrant  of  commitment,  which  he  J}}all  deliver  in 
fix  hours,  on  pain  of  ioo\  to  the  party  grieved  for  the  firji 
offence,  and  200  1  and  forfeiture  of  his  office  for  the  fecond. 

Then  application  is  to  be  made  in  writing,  by  the  prifoner  or 
any  perjon  for  him,  ail  lied  and  JuhJcribcd  by  two  witneffes  who 
were  prcjent  at  the  deliver"^  thereof,  to  the  court  of  chancery^ 
klvg^s  bench,  common  pleas,  or  exchequer^  or  if  out  of  term 
time,  to  the  lord  chajuellor  or  one  of  the  judges  ;  and  a  copy  of 
the  warrant  of  commitment  Jhall  be  produced  before  them,  or 
oath  made  thatfuch  copy  was  denied, 

But  if  any  perfon  hath  zvi /fully  negleSled  by  the  f pace  of  two 
terms  to  apply  for  his  enlargement,  he  foall  not  have  a  habeas 
corpus  granted  in  the  vacation. 

This  being  done,  the  lord  chancellor,  or  judges  refpeilively^ 
J/jall  aiuard  an  b^hezs  corpus  under  the  Jeal  of  the  court,  on 
pain  of  ^Qo\,  to  be  marked  in  this  manner.  Per  fta  utum 
tricefimo  primo  Caroli  fecundi  regis,  andfignedhy  the  per- 
fon that  awards  the  fame  ;  and  jhall  be  direP.ed  to  the  officer  or 
keeper,  returnable  immediate. 

And  the  charges  of  bringing  the  prifner  Jhall  be  afcertained 
by  the  judge  or  court  that  awarded  the  turit,  and  indorfed  there- 
on,  not  exceedinz   1 2  d  a  mile. 

Then  the  writ  Jhall  be  ferved  on  the  keeper,  or  left  at  the 
gaol  with  any  of  the  under  -  off c  er  s ;  and  the  charges  fo  indorf- 
ed,  Jhall  be  paid  or  tendred  to  him,  and  the  prijoner  Jhall  give 
bond  to  pay  the  charges  of  carrying  him  back  if  he  Jloall  be  re-' 
viand ed,  and  that  he  zvillnot  make  any  efcape  by  the  ivay. 

This  done  the  off cer  Jlmll  within  three  days  after  fervice  [if 
it  is  within  tzventy  miles)  return  the  writ,  and  bring  the  body^ 
and  Jhall  then  Ukewife  certify  the  true  catife  of  the  imprifomnent ; 
if  above  twenty  miles  and  lefs  than  an  hundred,  then  within  ten 
days ;  if  above  an  hundred,  then  within  twenty  days ;  on  like 
pain  as  before. 

But  after  the  affizes  are  proclaimed  for  the  county  where  the 
prifoner  is  detained,  heJJ^c^U  not  be  r moved. 

Thin 
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T'hcn  if  it  floall  appear  to  the  fat d  lord  chancellor  or  judges^ 
ih.-.'t  the  prifoner  is  detained  on  a  legal  procejs,  order  or  war- 
ranty out  of  fome  court  that  hath  jurifdiilion  of  criminal  mat- 
ters^  or  by  warrant  of  a  judge  or  juftice  of  the  peace  for  mat' 
ters  fr  which  by  latv  he  is  not  haiiible'^  in  fuch  c&fe  the  pri- 
foner /hall  not  be  dijcharged. 

If  he  Jhall  he  df charged^  he  fhall  thereupon  enter  into  recog- 
nizance to  appear  on  his  trial ;  and  the  writ,  and  return  there- 
of, and  recognizance  Jhall  be  certified  into  the  court  where  the 
trial  muji  be. 

But  pefons  charged  in  debt,  or  ether  aSJfion,  or  with  pro- 
cejs  in  any  civil  caufe,  after  their  d'f charge  for  a  criminal 
offence,  fholl  be  kept  in  cuflody  for  fuch  other  fuit. 

jind  perjons  fo  fet  at  large ^  fhall  not  be  recommilted  for  the 
fnmc  rffence,  unlefs  hj  order  of  court  ;  on  pain  of  5CO  1,  to 
th'j  party  grieved. 

Two  things  I  fhall  obferve  upon  this  ftatute: 

1.  That  aliho'  the  conftabie  by  his  own  authority, 
without  any  warrant  of  commitment,  may  carry  ofTen- 
ders  to  gaol,  and  this  was  the  method  of  fecuring  pri- 
foners  before  there  were  any  juftices  of  the  peace; 
yet  fince  the  inftitution  of  the  office  of  jul^ices  of  the 
peace,  it  is  better  that  they  be  carried  before  a  juftice,  to 
be  fent  by  him  to  gaol  by  warrant  of  commitment;  other- 
wife  they  have  a  right  to  be  bailed  upon  this  ad>, 
whatever  the  offence  may  be. 

2.  That  the  warrant  of  commitment  ought  to  fet  forth 
the  caufe  fpecially;  that  is  to  fay  not  for  treafon,  or  fe- 
lony in  general,  but  treafon  for  counterfeiting  the  king^s 
coin,  or  felony  for  jlealing  the  goods  of  fuch  a  one  to  fuch  a 
value,  and  the  like  ;  that  fo  the  court  may  judge  thereupon, 
whe'.her  or  no  the  offence  is  fuch,  for  which  a  prifoner 
ought  to  be  admitted  to  bail. 

X.  AcknowUdziyiz  hail  in  another  man's  name, 

o       o 

By  the  21  f.  c.  26.  If  any  pcrfon  fjall  acknowledge.,  or 
procure  to  be  acknozvledged.,  any  bail  in  the  name  of  any  other 
not  privy  to  the  fame  ;  he  fhall  be  guilty  of  felony  without  benefit 
of  clergy. 

In  the  name  of  any  other\  T.  6  G.  Two  people  put  In 
bail  in  feigned  names,  and  becaufc  there  were  no  fuch 
perfons,  they  could  not  be  profecuted  for  perfonating  bail 
on  this  flatute.  So  the  court  ordered  them  and  the  at- 
torney to  be  fet  in  the  pillory,  which  was  done  according- 
ly.    Sir.  384. 

Bail 
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Bail  taken  before  a  judge  is  not  within  this  ftatute,  till 
it  be  filed  of  record,  i  H.  //.  696.  But  it  is  within  the 
foUovving  ftatute  of  4  IV.  c.  4.  by  which  it  is  ena£ied, 
that  any  who  fhall  perforiate  another  before  thoje  who  have  au- 
thority to  take  bail,  fo  as  to  7nake  him  liable  to  the  payment  of 
einyfum  of  money  in  thatfuit  or  a£Jion.y  Jhall  be  guilty  of  felony 
(but  wiihin  clergy.) 

Form  of  bail. 

Weftmorland.    T}  £  it  remembred^  that   on  the  day 

^•_-.~— .  /?;  the year  of  the  reign 

of ■        A.  O.  of  -  yeoman.,  A.  B.  of yeoman j 

andB.  ]].  of' yeoman,   came  before  us  John  Moore, 

efquire^.  /372 J  Richard  Burn,  doiior  of  laws,  two  of  his  ?na- 
jcfly's  jttjiiees  of  the  peace  in  arjd  for  the /aid  county,  one  where- 
of is  of  the  quorum,  and  fever  ally  acknowledged  themfehes  to 
owe  to  our  faid  lord  the  king,  that  is  to  fay,  the  faid  A.  O. 
20  1,  and  the  faid  Pi.,  B.  and  B.  B.  10  i  each,  to  he  refpec- 
iively  levied  of  their  lands  and  tenements,  goods  and  chattels^ 
tf  the  faid  A.  O.  Jhall  make  default  in  the  performance  of  the 
condition  i-idorfed,  \^or  underwritten.^ 

John  Moore, 

Richard  Burn. 

The  condition  of  this  recognizance  is  fuch,  that  if  the  within 
lahcve]  bound  A.  O .  Jhall  perfonally  appear  before  the  jujiices 
ef  our  fovereign  lord  the  king  ajfigned  to  keep  the  peace  ivithin 
the  faid  county,  and  liktwije  to  hear  and  determine  divers  fe- 
lonies, trefpaffes,  and  other  jmjdemeanors  in  the  faid  county 
committed,  at  the  next  general  quarter  fcffuir.s  of  the  peace  [or, 
before  his  ?naje/iy's  jujiices  of  gaol  delivery  at  the  7i£xt general 
gaol  delivery^  io  be  holden  in  and  for  the  J aid  county,  then  and 
there  to  anfwer  to  our  faid  fovereign   lord  the   king,  for  and 

•£oncerning  the  felonious  taking  and Jtealing  of the  property 

of  A.  M.  of  — yto?}ian,  with  the  fufpicion  whereof  the 

faid  A.  O.  /lands  charged  before  us  the  faid  jufiices,  and  to  da 
and  receive  ivhat  flmll  by  the  court  be  then  and  there  enjoised 
him,  and  Jhad  not  depart  the  court  without  licenccy  then  the 
ebcvs  \_iviihi'&\  vjritten  recognizance  JIjuU  be   void,. 

Or,,  if  the  party  is   in  prifon,  and  fo  abfent,-  Lord 
Hale  faysj  this  is  the  true  form  from  Lambcird. 

WcllmorJand.     rj  £  :.i  revwnbred,  tlxit  on  the day 

of in  the year  of  the  reig  n 

*/■"" —  3{/''c"rf  Ui   'f^(\:i.\\  Moore,  efquire^  and  Riciiard  Burn 

d-MuT 
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doHor  oflaws,  two  ofthejujitces  of  our  f aid  lord  the  king, 
affigmd  to  keep  the  peace  withir.  the  [aid  county^  and  one  of  us 
of  the  quorum^  at  Grimeflii'.l  in  the  j aid  county ^  did  come  A.  B. 

and  B.  B.  of in   the  faid  county^  yeomen,   and  took  in 

bail  until  the  next  gaol  delivery  to  he  holden   in  the  faid  county^ 

one  A-  O.  of labourer^  taken   and  detained  in   prifon 

for  fufpicion  of  a  certain  felony  in  Jiealing the  property 

of  —■  and   took   upon  themfelves  each  of  the  faid  A.  B. 

and  B.  B.  under  the  penalty  of  io\  of  good  and  lawful  mo- 
ney of  Gxzzx.  Britain,  cf  the  goods  and  chattels ^  lands  and 
tenements,  of  them  and  each  of  them,  to  the  ufe  of  our  faid 
lord  the  king,  his  heirs  onafuccefjors,  to  be  levied,  if  the  faid 
A.  O.  Jhallnot  perfonally  appear  at  the  faid  next  gaol  delivery, 
before  the  jufiices  of  our  faid  lord  the  king,  affgned  to  deliver 
the  faid  gaoly  to  jrand  to  right  concerning  the  felony  aforefaid, 
according  to  the  law  and  cufiom  of  England.  Given  under  our 
feals,  &c. 

But  the  fcal  need  not  be,  for  they  are  judges  of  record  ; 
only  it  may  be  barely  fubfcribed  by  them:  or  thus, 

'Taken  and  acknowledged  the  day  and 
year  abovewriiten,  before  us  the 
cbovefaid 

John  Moore, 
Ri.  Burn. 

And  hereupon  a  v/arrant  iffues  for  his  deliveranccj 

thus : 

Weilmorland,    T  O  H  N    M.  ore,  efquire,    and  Richard 

J    Burn,  dolior  of  laws,  two  of  the  jujl ices  of 

———  and  one  of  us  of  the  quorum.  To  the  keeper  of  his  majejiy's 

gaol  at in  the  faid  auni^,  greeting.   Forafmuch  as  A.  O. 

of labourer,  hath  before  us,  found  fifficient  fureties  to 

appear  befoi  e  the  jufUces  of  gaol  delivery  at  the  next  gemral 
gaol  delivery  to  be  holden  in  the  faid  county,  to  anfwer  to  fuch 
things  S.S  Jhall  be  then  on  the  behalf  of  our  faid  fovereign  lord 
ohjedled  agavijl  him,  and  namely,  to  the  felonious  taking  of 
• (for  the  fufpicion  whereof  he  was  taken,  and  commit- 
ted to  your  faid  gaol)  :  I Ve  command  you  on  the  behalf  of  our 
jaidjovereign  lord,  that  if  the  faul  A.  O.  do  remain  in  your 
Jaid  gaol  for  the  Jaid  cauje,  and  for  none  other,  then  you  for- 
bear to  detain  him  any  longer,  but  that  )ou  deliver  him  thence, 
and  fuffer  him  to  go  at  large,  and  that  upon  the  pain  that  will 
thereon  enfue.      Given  under  our  feals  at   Or  ton    tn  the  faid 

tounly^  the nay  of  .  in   th£ year . 

Lord 
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Lord  Hale  fays,  the  advantage  of  this  latter  kind  of 
bail  is  this,  that  it  is  not  only  a  recognizance  in  a  fum 
certain,  but  alio  a  real  ball,  and  they  are  his  keepers,  and 
may  be  punifhed  by  fine  beyond  the  ium  mentioned  in  the 
recognizance,  if  there  be  caufe  ;  and  may  refeize  him  if 
they  doubt  his  efcape,  and  have  him  committed,  and  fo 
be  difcharged  of  the  recognizance. 


Pavvdike.  I .  X7^  VERY  perverfe    and  malicious  perfon,  cutting 

l^y  down  and  breaking  up  of  any  part  of  the  dike 
called  New  Potvd'.kem  Marfnland  in  the  county  of  iVor- 
folk^  and  the  broken  dike  called  OJd-ficld  dike  by  Marfh- 
land  in  the  ifie  of  £/;•,  or  of  any  other  bank  being  parcel 
of  the  rind  and  uppermoft  part  of  the  faid  county  of 
Murjhland,  made  for  the  defence  and  falvation  of  the  faid 
county  of  Marjhland^  fhall  be  adjuged  felony.  And  the 
feinons  may  determine  the  fame.      22  H.  8.  c.  11. 

Sea  and  river  2.   By  the  6  G.  2.  c  37.  If  any  perfon  {hall  unlawfully 

banks.  and  malicioujly  break  down  or  cut  down  the  bank  of  any 

river  or  any  fea  bank,  whereby  any  lands  fhall  be  over- 
flowed or  damaged  ;  he  {hall  be  guilty  of  felony  without 
benefit  cf  clergy.    7^5.' 

T,.,    re  '?•   And   moreover,    by  the  ftatute  of  10  G.    2-  c.    01. 

Piles  tor  fecur*  J  'J  ,  .  o 

ing  banks.  If   any   perfon   fhall  unlawfully  cut  ofl-",  draw    up,  or  re- 

move and  carry  away  any  piles,  chalk  or  other  materials, 
driven  into  the  ground,  and  ufed  for  the  fecuring  any 
marlh  or  fea  walls,  or  banks,  in  order  to  prevent  the  lands 
lying  within  the  fame  from  being  overflowed  and  damaged  ; 
on  complaint  or  information  thereof  made  upon  oath  to 
any  juifice  refiding  near  tiic  place,  fuch  juflice  fhall  fum- 
mcn  the  party  complained  of,  or  fhall  iilue  his  warrant  to. 
apprehend  and  bring  fuch  peribn  before  him  ,  and  upon 
his  appearance,  or  neglefl  to  appear,  he  fliall  proceed  to 
examine  the  fact,  and  upon  due  proof  thereof  made  either 
by  confeffion,  or  oath  of  one  witnefs,  fliall  convict  the 
offender ;  who  fhall  thereupon  forfeit  20 1,  half  to  the 
informer,  and  half  to  the  overfeer  for  the  ufe  of  the  poor, 
to  be  levied  by  difhefs  and  fale  :  for  want  of  fufficient 
diflrefs,  to  be' committed  to  the  houfe  of  correction,  to  be 
kept  to  hard  labour  for  fix  months.    /.  5. 
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O  RD  Coi^  r.iys,  that  Z-isw^z.'^  in  French  fignifies  the  Derlyatlon. 
fame  as  ?ng7tfa  in  Latin ;  and  that  route  is  a  fign  or 
mark,  as  we  fay  a  cart  rout  is  the  fign  or  mark  where  the 
cart  hath  gone  j  and  that  metaphorically  a  bankrupt^  or 
banquercutc,  is  taken  for  him,  that  hath  wafted  his  eftate, 
and  removed  his  banque  fo  as  there  is  left  but  a  mention 
thereof.     4  /«//.  277. 

But  as  the  firft:  bankers  came  to  us  from  Ita'y^  it  feemeth 
more  probable  that  they  brought  their  name  along  with 
them;  and  confequently  that  the  word  bankrupt  or  banque- 
roiite  Cometh  from  the  Italian  banco  rotio,  the  bench  being 
broken.  The  banker  himfelf  was  fo  called  from  the  botch 
or'  table  which  he  ufed,  v/ith  his  name  infcribed,  and 
when  he  failed,  his  bench  was  broken.  Which  word  rotto 
is  what  remaineth  in  that  country  of  the  Latin  ruptus  ; 
all  which,  both  v*^ord  and  metaphor,  we  preferve  in  our 
language,  when  v/e  fay  that  a  perfon  is  bankrupt^  or  that 
fuch  a  one  is  broken. 

2.   Tlie  dcfcription    of  a  bankrupt,   within  the  feveral  Dcfcnptlon  of  a 
ftatutes  brought  together  into  one  view,  feemeth  to  be  as  ''•^"jirupt, 
follows:   Every  perfon  ufing  the  trade  of  rnerchandize^  by  %vay 
■  of  bargainings  exchange.,    hartry^  chev'ijance^    or  other'tvife^  in 
grofs,  or  by  retail^  or  fecking  his  trade  of  living  by  buying  and 
fellings  or  that  jhall  ife  the  trade  or  profeffion  of  a  fcrivener 
receiving  other  meJis   ?nonies  or  eflates  into  his  trn/i  or  cuflody^ 
who  /})all  (\ )  depart  the  realm  ;  or  [1)  begin  to  keep  his  hoife, 
or  otherivije  to  abfent  himfelf  \   or  (3)  take  fan5luary  ;   or   (4)        « 
fiiffer  hinijclf  willingly  to  be  arrcficd  for  any  debt  or  other  thing 
not  grown  or  due  for  money  delivered^  wares  fold,  or  any  other 
ju/1  or  laivfid  cauje  or  good,confi'leration  or  piirpofes  5   or  (5) 
fhallftffcr  kimfdfto  be  outlawed;  or  (6)  yield  himjelf  to  pri- 
fon  -y  or  [y]  willingly  or  fraudulently  Jhall  procure  himfelf  to  be 
arrcjled.^   or  his  goods  to  be  attached  or  fequejired ;   or  [?>)  de- 
part from  his  dwelling  houfe  ;  or  [c))  make  any  fraudulent  grant 
or  conveyance  of  his  lands  or  goods^  to  the  inient  or  xvhereby  his 
creditors  jhall  and  may  be  defeated  or  delayed  for  the   recovery 
of  their  juji  debts  ;   or  f  1 0 )  Jhall  obtain  any  proteclion,  other 
than  fuch  perfon  as  Jhall  be  lawfully  protected  by  privilege  of 
parliament ;  or  (11)  fhatl  prefer  to  any  court  any  petition  or 
bill  againji  ajiy  of  his  creditors^  thereby  endeavouring  to  enforce 
them  to   accept  lefs  than  their  J ufi  debts  .^   or  to  procure  time^  or 
longer  days  of  payment  than  was  given  at  the  time  of  their  ori- 
ginal contraEi  \  or   (12)    being  arrejled  for  debt^  fhall  lie  in 
prifon  tivo  months;   ^'"(13)  being  arrejled  for  lool  or  more, 

..       '  Jhall 
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jhall  efcape  out  of  prifon^—Jhall  be  adjudged  a  banhiipt ;   (and 
in  the  faid  cafes  of  arreji,  or  lying  in  prifon,  from  the  time  of 
hisfirjlarrefi.)   i  J.   c  15.   f.  2.     21  J.  c.  19.  f.  2,   15. 
10  An.  c.  15.  f.  I. 

'  Every  perfcnl  An  IriJJ)7nany  v/ho  trades  and  hath  con- 
tradled  debts  in  England,  and  comes  over  here,  may  have 
a  commiffion  ifl'ued  againft  him,  at  the  petition  of  the 
creditors  here  j  and  the  Irifli  creditors  alfo  upon  the  com- 
milTion  may  come  in  and  prove  their  debts.  And  generally, 
if  a  pcrfon  carries  on  a  trade  in  any  place  belonging  to 
the  crown  of  Great  Britain,  and  comes  into  England  ;  a 
commiffion  may  be  taken  out  by  the  creditors  in  England. 
And  there  have  been  feveral  inftances,  vi^here  perfons  be- 
longing to  the  plantations  abroad,  and  u^hich  is  their  fole 
place  of  refidence,  yet  happening  to  be  in  England  ;  have 
had  commiffions  of  bankruptcy  taken  out  againd  them 
here,      i  Atkyns  82. 

A  clergyman^  if  he  trades,  may  be  a  bankrupt  ;  for  tho' 
by  the  ix  H.%.  c.  12.  he  is  prohibited  to  trade,  and  his 
contra6ls  in  that  kind  are  declared  to  be  void,  yet  they 
are  void  vi'ith  refpect  to  himfelf  only,  and  he  fhall  not  take 
advantage  of  the  breach  of  one  law,  in  order  to  avoid  his 
being  fubjecl  to  another,      i  Atk.  199. 

An  infant^  tho'  a  trader,  cannot  be  a  bankrupt  ;  for  an 
infant  can  owe  nothing  but  for  neceflaries  ;  and  the  fta- 
tutes  of  bankruptcy  create  no  new  debts,  but  only  give  a 
fpeedier  and  more  effectual  remedy  for  recovering  fuch  as 
were  before  due.  And  no  perfon  can  be  made  a  bankrupt 
for  debts,  which  he  is  not  liable  at  law  to  pay.     2  Black/I. 

Ml- 

The  daughter  of  a  freeman  of  London,  being  2.  married 

wcman^  if  fhe  trades  feparately  from  her  hufband,  may  be 

a  bankrupt,      i  Atk.  206. 

Ufing  the  trade  of  merchandize'}  As  by  exercifing  the  cal- 
ling of  a  merchant,  a  grocer,  mercer,  or  in  one  general 
word  a  chapman,  who  is  one  that  buys  and  fells  any  thing. 
0.  Blackfi.  477. 

But  one  fingle  aft  of  buying  and  felling  will  not  make 
a  man  a  trader ;  but  there  muft  be  a  repeated  pradtice, 
and  profit  by  it.     2  Blackfi.  476. 

Of  merchandise^  But  no  perfon  who  fhall  adventure  any 
money  in  the  Eaft  India  company,  and  fhall  receive  his 
dividend  in  merchandize,  and  ihall  fell  or  exchange  the 
fame,  fhall  be  judged  thereby  a  merchant  or  trader  vvitlun 
any  flatute  for  bankrupts.      13  cif  14  C.  2.  c.  24.  /.  3,  4. 

And 
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And  generally,  buying  and  felling  llock  in  the  pu'clic 
funds,  or  government  fecurities,  will  not  make  a  maa  a 
bankrupt;  the  fame  not  being  goods,  wares,  or  raerchan- 
u!ze,  within  the  intent  of  the  ftatute,  by  v/hich  a  prone 
may  be  fairly  made.     2  BluckjL  476. 

So  alfo  the  members  of  the  corporation  of  the  Englifti 
limn  company  (for  making  cambricks  and  lawns),  -liall  not 
upon  that  account  only  be   liable  to  bankruptcy.     4  G.  -?. 

'-  37- 

Seeking  his  trade  of  livtng  by  buying  and  felling']  He  that 
buys  only,  or  fells  onlyi  is  not  within  this  defcription; 
butitmuftbc  both  buying  and  felling,  and  alfo  getting  a 
livelihood  by  it.   2  Blackji.  476. 

Alfo,  by  fpecial  ftatute,  5  G,  1.  c.  30.  'l\o farmer, 
grazier.^  or  drover  of  cattle,  fliall  be  deemed    a  bankrupt. 

f.  40.—— But  if  fuch  farmer  or  other  (hall  deal  in  wool, 

hops,  or  the  like,  he  fhall  be  deemed  a  bankrupt;  other- 
wife  any  perfon  by  taking  a  farm,  might-avoid  the  fta- 
tutesj  And  \\\  the  cafe  of  Mayo  and  Archer,  E.  8  C  a 
farmer  who  planted  potatoes,  but  withal  bought  divers 
large  quantities  of  potatoes,  and  fold  the  fame  again,  was 
adjudged  a  bankrupt.     Str.  513. 

Alfo,  no  handicraft  occupation^  where  nothing  is  bought 
and  fold,  will  make  a  man  a  bankrupt ;  as  that  of  a  huf- 
bandman,  agardner,  and  the  like,  vfho  are  paid  for  their 
work  and  labour.      2  Blackji.  476. 

Alio,  an  innkeeper  or  vi^ualler  cannot,  as  fuch,  be  a 
bankrupt;  for  his  gain  or  livelihood  doth  not  arife  from 
buying  and  felling  in  the  way  of  merchandize,  but  greatly 
from  the  ufe  of  his  houfe,  furniture,  attendance,  and  the 
like:  and  tho'  he  may  buy  corn  and  vidiuals,  to  fell  again 
at  a  profit,  yet  that  no  more  makes  him  a  trader,  than  a 
fchoolmafter  or  other  perfon  is,  that  keeps  a  boarding  houfe 
and  makes  confiderable  gains  by  buying  and  felling  what 
he  fpends  in  the  houfe,  and  fuch  an  one  is  clearly  not 
within  the  ftatute.  2  Blackji.  476.  Burr.  Mansf.  2064. 
But  where  perfons  buy  goods  and  make  them  up  into 
faleable  commodities,  zs  fmernakcrs^Jfniths^  bakers^  and  the 
like;  here,  tho'  part  of  the  gain  is  by  bodily  labour,  and 
not  by  buying  and  felling,  yet  they  are  within  the  ftatutes 
of  bankrapts  :  for  the  labour  is  only  in  melioration  of 
the  commodity,  and  rendering  it  more  fit  for  fale.  2 
Blackji.  476. 

So  alfo,  for  the  like  reafon,    a  butcher  is  within  the  ila- 
tutes  of  bankruptcy.      Bur.   Mansf.  10^%'. 

But  v/here  a  perfon  bought  a  coalmine,  and  worked  the 
B^ine,  and  fold  the  coals,  he  was  adjudged  not  tobe  within 
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the  flatutes  for  bankrupts:  But  otherwifc  it  would  have 
been,  if  he  had  bought  the  coals  and  fold  the  fame  again. 
2  IP^tlf.  169. 

Or  that  fnall  uje  the  trade  or  profcjjlon  cf  a  fcrlvener^  re- 
ceiving other  ?fiens  inonies  or  efiatcs  into  his  truji  or  citf^ody^ 
Bankers,  brokers,  and  fadtors  are  within  this  defcrip- 
tion.      5  G.  2.  c.  30.  f.  39. 

So  alfo  paivnbrokers^  as  it  fcemeth  ;  being  comprehended 
under  the  general  word  brokers^  which  includes  the  feveral 
fpecies  of  brokerage,      i  Jtk.  206. 

Bat  no  receiver- general  of  any  taxes  granted  by  a£t  of 
parliament,  iliall  be  deemed  a  bankrupt.  5  G.  2.  ^.30. 
/40. 

Begin  to  keep  his  houfe^  or  ctherwife  to  nhfent  himfelf^  If  a 
man  keeps  his  houfe  for  a  long  time,  this  doth  not  im- 
mediately make  him  a  bankrupt;  but  if  he  conceals  him- 
felf  within  his  houfe  for  a  day  or  hour,  to  delay  or  defraud 
his  creditors,  he  is  a  bankrupt,      i  Bac.  Jbr.  250. 

Obtain  any  protection^  other  than  fuch  perfon  as  Jhall  be  law-  . 
fully  protested  by  privilege  of  parliament]  By  the  4  C  3.  c. 
33.  in  refpe6l  to  perfons  having  privilege  of  parliament, 
it  is  enafted,  that  the  petitioners,  on  affidavit  in  any  of  his 
majcfty's  courts  of  record  at  Weftminfter,  that  the  debt  is 
julllydue,  and  that  they  verily  believe  that  the  debtor  is  a 
merchant,  banker,  broker,  fadtor,  fcrivener,  or  trader, 
within  the  ftatutes  of  bankruptcy,  may  fue  out  a  fum- 
mons,  or  an  original  bill  and  fummons,  againll  fuch  per- 
fon, and  ferve  him  with  a  copy  thereof;  and  if  he  fliall 
not  within  two  months  after  perfonal  fervice  of  fuch 
fummons,  pay,  fecure,  or  compound  for  fuch  debt,  or 
enter  into  a  bond  in  fuch  fum  and  with  two  fuch  fureties  as 
any  of  the  judges  of  that  court  out  of  which  the  fummons 
iflued  fliall  approve  of,  to  pay  fuch  fum  as  fhall  be  reco- 
vered in  fuchadlion,  together  with  fuch  coll:s  as  fhall  be 
given  in  the  fame,  he  {hall  be  adjudged  a  bankrupt  from 
the  time  of  the  fervice  of  fuch  fuinmons,  and  the  credi- 
tors may  proceed  againft  hira  as  againft  other  bankrupts. 
Provided,  that  this  fhall  not  extend  to  an.y  debt  contra6ted 
before  March  the  8ch,  176-I..  And  provided  alfo,  that  no- 
thing herein  (hall  fubject  any  perfon  intitled  to  privilege 
of  parliament  tobearrefled  or  imprifoned  during  the  time 
of  fuch  privilege,  except  in  cafes  made  felony  by  any  of 
the  flarutes  of  bankruptcy. 

For  what  debts  a  ,■,,  •   lh        i-  1  r  \  '^ 

commiflion  fliall       3'   But  uotwithltandmg  that  a  perlon  may  nave  commit- 
bein'uso,  and     ted  any  of  the  abovefaid  a6ls  of  bankruptcy,  yet  neverthe- 
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me  or  more  creditors^  unlefs  the  Jingle  debt  offuch  creditor,  or 
of  two  or  tnire  being  partners,  amount  to  lOO  1  ;  or  of  two 
fuch  creditors  petitioning  amounts  to  150I  j  or  of  three  or  more 
to  200  1.      $G.  2.   c.  30.  f.  23. 

A.nd  the  creditor  or  creditors  petitioning,  fhall  before 
the  commiffion  fhall  be  granted,  make  affidavit  before  a 
jnafter  in  chancery  (to  be  filed  with  the  proper  officer)  of 
the  truth  of  the  debt,  and  Ihall  alfo  give  200]  bond  to 
the  lord  chancellor  for  proving  the  debt  as  well  before 
the  coinmiiiioners,  as  upon  a  trial  at  law,  if  the  due  if- 
I'uing  of  the  commiffion  fliall  be  conteilcd,  and  alfo  for 
proving  the  party  a  bankrupt,  and  farther  to  proceed  on 
fuch  comniiflion  as  hereafter  is  mentioned  :  and  if  it  fhall 
appear,  that  the  com.mifTjon  was  taken  out  fraudulently, 
the  lord  chancellor  may  order  fatisfadion,  and  may  aiTign 
fuch  bond  to  the  party  injured,     id. 

4.  But  thefe  circumfrances   abovementioned  being  ob- iffuing  the  com- 
ferved,  then    the    lord   chancellor  may  on  fuch  complaint  miffion. 

in  writing  as  aforefaid,  by  comaiiffion  under  the  great 
feai.  appoint  fuch  wife  and  honefl  difcreet  perfons  as  to 
him  fhall  Teem  good,  to  be  commiflioners.    13  El.  c.  'j.f.  2. 

5.  Which  commiflioners  before  they  a£t,  fhall  admini-  Commiflioners 
iter  to  each  other  the  following  oath ;  "  I  J.  B.  do  fwear,  oath. 

*'  that  I  will  faithfully,  impartially,  and  honeflly,  ac- 
"  cording  to  the  beft  of  my  ftcill  and  knowledge,  execute 
"  the  feveral  powers  and  tnifls  repofed  in  me  as  a  com- 
"  miifioner  in  acommiilicn  of  bankrupt  againfl -~— •  and 
"  that  v/ithout  favour  or  afre6tion,  prejudice  or  malice. 
*'  So  help  mc  God."     5  G.  z.  c.  "7^0.  f.  43. 

And  they  lliall  keep  a  memorial  thereof  figned  by  them, 
amongft  tlie  proceeding'^,     id.  f.  44. 

6.  Then   the  commiiTioners    fhall  caufe  notice  of  the  Notice  In  the 
commiiTion  being  ifiued  to    be  given  in   the  gazette,  and  g^e^teofthe 
likewife  notice  in  writing  to  be  left  at  the  bankrupt's  ufual  \lT]\x^Qi,^ 
place  of  abode,  or  perfonal  notice  to  be  given  if  he  is  in 

prifon.     5  G.  2.  c.  30.  /.  i. 

7.  In  which  notice  alfo  fhall  be  appointed  a  time  and  Bankrupt  to 
place   of  meeting  of  the  commiiTioners;  which  meeting  ^""""^  "* 
fhall  be  at  three  feveral  times  within  forty-two  days,  the 

lafl  of  which  fhall  be  on  the  forty-fccond  day;  within 
which  time  the  bankrupt  fhall  furrender  himfelf,  and  dif- 
cover  his  eflate  and  efFedts.     5  G.  2.  c.  30-  f.  \,i. 

But  the  lord  chancellor  may  enlarge  the  tim.e  for  fuch 
furrender  and  difcovery,  not  exceeding  fifty  days  from  the 
end  of  the  (aid  forty-two  days;  fo  as  fuch  order  be  made 
by  him,  fix  days  befoie  the  expiration  of  the  forty-two. 
id.  f  3. 
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8.  A  creditor  may  chufe  whether  he  will  come  in  un- 
der the  commiflioii  or  not :  But  if  he  chufes  to  come  in, 
be  cannot  proceed  at  law  lilcewife  for  the  fame  debt. 
Therefore  if  a  creditor  has  the  bankrupt  in  execution,  he 
muft  difcharge  him  from  the  execution,  before  he  can  be 
admitted  as  a  creditor  under  the  commiflion.  And  a  pe- 
titioning creditor,  by  the  very  petition,  hath  made  his 
eledtion.      i  Jtk.  83,  152. 

9.  The  firft  meeting  (hall  be  for  chufing  an  afTignee  or 
aflignees  of  the  bankrupt's  eftate  and  efFeils  (which  in 
London  fliall  be  at  Guildhall).     5  G.  2.  c.  30.  J.  26. 

10.  But  before  afTignees  are  chofen,  the  major  part  in 
value  of  the  creditors  may  direct  how  and  with  whom  the 
money  to  be  received  (hall  remain  till  divided :  to  which 
the  affignees  fhall  conform,  as  often  as  100 1  liiall  be  got 
in.     5  G.  2.  c.  30.  /  32. 

1 1.  And  the  creditor  or  creditors  who  fliall  fue  out  the 
commiflion,  fliall  profecute  the  fame  at  their  own  expence 
till  aflignees  be  chofen  ;  and  the  commiflioners  fliall  at  the 
meeting  for  chuflng  aflignees  afcertain  fuch  cofl:s,  and  by 
writing  under  their  hands  order  the  aflignees  to  reimburfe 
the  fame,  out  of  the  firfl:  efFedls  that  fliall  be  got  in.  5  G. 
2.  c.  30.  /  25. 

12.  At  the  faid  meeting  for  chufing  aflignees,  the  com- 
miflioners  fliall  admit  the  proof  of  any  creditor's  debt,  that 
lives  remote  from  the  place  of  meeting,  by  affidavit  j  and 
alfo  permit  any  perfon  duly  authorized  by  letter  of  attor- 
ney from  luch  creditors  (oath  being  firft  made  of  the  due 
execution  thereof,  either  by  aflidavit  fworn  before  a  mafter 
in  chancery,  or  before  the  con\m\^iovnixs  viva  voce  ;  and 
in  cafe  of  creditors  refiding  in  foreign  parts,  fuch  affidavits 
to  be  made  before  a  magiftrate  where  the  party  fliall  be 
refiding,  and  together  with  fuch  creditors  letters  of  at- 
torney, to  be  attefted  by  a  notary  publick)  to  vote  in  the 
choice  of  an  aflignee  or  aflignees  in  the  place  of  fuch  cre- 
ditor :  And  every  creditor  fliall  be  admitted  to  prove  his 
debt,  without  paying  any  thing  for  the  fame.  And  the 
commiflioners  fliall  aflign  the  eft-ate  atid  effedts  unto  fuch 
perfon  or  perfons  as  the  major  part  in  value  of  the  credi-> 
tors,  according  to  the  debts  then  proved,  fhall  chufe.  5  G. 
1.  c.  30.  f.  25,  26. 

But  no  creditor  fliall  fo  vote,  whofe  debt  fliall  not  amount 
to  10  1.     id.  f.  27. 

13.  And  the  commiflicrners  may  from  time  to  time  ap- 
point new  aflignees,  if  the  major  part  of  the  creditors, 
whofe  debts  amount  to  lol,  fliall  think  fit;  and  the  for- 
mer aHignees  fliall  aflign  to  them  in  ten  days  after  notice  of 
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fuch  choice,  and  of  the  new  aflignees  acceptance  thereof, 
fignified  under  their  hands;  on  pain  of  200/,  to  the  cre- 
ditors, with  full  cofts.      5  G.  2.  c.  3c.  /.  3c. 

And  the  Icrd  chancellor,  on  petition  of  any  creditors, 
may  order  former  affignments  to  be  vacated,  and  new  af- 
fignments  to  be  made  of  the  eft'edts  not  received  j  and  the 
commiiTioners  fliall  caufe  notice  thereof  to  be  given  in  the 
two  next  gazettes,  and  that  the  debtors  do  not  payto  the 
aflignees  removed,     id.  f.  31. 

And  the  new  aflignees,  on  filing  a  fupplemental  bill, 
ihall  be  entitled  to  the  benefit  of  the  proceedings  in  a  fuit 
begun  in  the  time  of  the  firft  aflignees ;  for  there  is  no 
privity  between  the  bankrupt  and  the  aflignees,  or  at  moft 
but  an  artificial  one;  and  it  would  be  hard,  where  there 
have  been  pleadings,  examinations,  and  the  like,  in  a 
former  fuit,  that  the  new  aflignees  fliould  not  have  the 
benefit  thereof,  but  fhould  be  obliged  to  begin  again. 
I  M.  88. 

J  4.  On  certificate  under  the  hands  and  feals  of  the  Banj^rupt  not 
commiflloners,  that  fuch  com.mifllon  is  ifllied,  and  fuch  furrendnng,  to 
perfon  proved  before  them  to  become  bankrupt,  any  judge  ^^  apprehended, 
or  juftice  of  the  peace,  Ihall  on  application  to  them  for 
that  purpofe  made,  grant  their  warrant  (A)  for  the  taking 
and  apprehending  fuch  perfon,  and  commit  (B)  him  to 
the  common  gaol,  there  to  remain  until  he  be  removed  by 
order  of  the  commiflloners  by  their  warrant.  And  the 
gaoler  fhall  forthwith  j^ive  notice  to  one  or  more  of  the 
commiflloners,  of  fuch  perfon  being  in  his  cuftody ; 
whereupon  they  fhall  fend  their  warrant  to  him  to  deliver 
him  to  the  perfon  who  fhall  be  named  in  the  warrant, 
who  fliall  convey  him  to  the  commiiTioners  to  be  exa- 
mined. And  the  commiiTioners  by  fuch  or  any  other  their 
warrant,  may  feize  the  goods  and  papers  of  fuch  bankrupt 
which  fliall  be  in  any  prifon  (necelTary  wearing  apparel  of 
himfelf  and  wife,  and  children  excepted).  5  G.  2.  c.  30. 
/.  14.. 

But  if  the  perfon  fo  apprehended  fhall,  within  the  time 
allowed,  fubmit  to  be  examined,  and  in  all  things  con- 
form, he  fhall  have  the  fame  benefit  as  if  he  had  furren- 
dred.      5  G.  2.  c.  30./  15. 

By  which  lafl  claule  it  feemeth,  that  the  bankrupt  fhall 
not  be  apprehended  and  committed,  until  he  fliall  have 
made  default  in  not  furrendring  and  making,  difcovery, 
after  due  notice  as  aforcfaid. 

15.  The  bankrupt,  afier  afUgnees  fhall   be  appointed,  Bankrupt  to  ds 
fhall  deliver  up  to  them    on   oath   (to  be  adminiilred  by  Hvcr  upi 
a  mailer  in  chancery,  or  iuflice  of  the  peace)  all  his  books 
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of  account,  pipers,  and  writings  not  feizecl  by  the  mef- 
fenger  of  the  commiffion,  and  not  before  delivered  up, 
and  then  in  his  power,  and  difcover  fuch  as  are  in  the 
power  of  others;  and  being  not  in  cuflody,  fliall  at  all 
times  attend  the  affignees,  on  reafonable  notice  given  to 
^  him  in  writing,  or  left  for  him  at  his  place  of  abode,  in 
order  to  aJTift  in  making  out  the  account  of  his  cflate. 
5  G.  2.  c.  30.  /  4. 
„    ,      ,,   ,  16.   And  fuch  bankrupt  having   furrendred,  (hall  at  all 

Bankrupt  to  be  .  1     r  1  ■        •  ■    r 

at  liberty  to  in-  fcafonable  times,  before  the  expiration  of  forty- two  days, 
fpea  his  papers,  or  further  term,  be  at  liberty  to  infpeft  his  papers,  in 
prefence  of  the  affignees,  or  fome  perfon  appointed  by 
them,  and  to  bring  with  him  for  his  affiftance  any  pcrfons 
not  exceeding  two  at  a  time,  and  to  make  extracts  from 
thence,  the  better  to  enable  him  to  difcover  his  ef}'eiits. 
5  G.  2.  c.  30.  /.  5. 
Shall  be  freed  ly.   And  in   Order  thereto,  he   fliall  be  /ree  from  arreft 

Jromarreft.  qj-  imprifonment  of  his  creditors,  in  coming  to  furrender, 
and  from  his  furrender,  for  the  faid  forty-tv/o  days  or  fur- 
ther term;  provided  he  was  net  in  cuRody  at  the  time  of 
furrender.  And  if  he  be  arrePced  for  debt,  or  on  an  efcape 
warrant,  coming  to  furrender,  or  after  furrender  within 
the  faid  term  ;  then,  on  producing  the  notice  under  the 
hands  of  the  commiffioners  or  affignees,  to  the  officer  who 
fhall  arreft  him,  and  making  it  appear 4o  fuch  officer  that 
fuch  notice  is  figned  by  them,  and  giving  the  officer  a  copy 
thereof,  he  (hall  be  immediately  difcharged  :  And  if  any 
officer  fhall  in  fuch  cafe  detain  him,  he  fnali  forfeit  to  him 
for  his  own  ufe  5I  a  day,  by  action  of  debt,  with  full 
cofts.  id. 
Bankrupt  in  pri-  18.  And  if  the  bankrupt  be  in  prifon  or  cuHodyat  the 
Ion  when  the      time  of  iffuing  the  Cummiffion,  and  is  willing  to  furrender 

commiffion  is  11  •        1  1  u      l  i       1     r     *"     u  r 

ijiued  ^"'^  ^^  examined,  and  can  be  brought  before  the  commil- 

fioners  and  creditors,  the  expence  thereoffhall  be  paid  out 
of  his  eftate  :  But  if  he  is  in  execution,  or  cannot  be 
brought  before  the  commiffioners,  then  they  fliall  attend 
him  in  prifon,  and  the  affignees  may  appoint  a  perfon  to 
attend  him  in  prifon,  and  to  produce  him  his  books  and 
papers,  in  order  to  prepare  his  iaft  difcovery  and  examina- 
tion ;  a  copy  whereof  the  affignees  ihall  apply  for,  and 
the  bankrupt  fhall  deliver  to  them,  ten  days  before  fuch 
lafl  examination.  5  G.  1.  c.  3c./.  6. 
Bankrupt  to  be  iq.  And  the  commiffi.oners  may  examine  him  {on  oath, 
eximincd.  2.1  J-  c.  !()■/()')   OS  %vell  by  word  of  })ioi4tJ),  as    on  interro- 

gatories in  writings  touching  his  trade,  dealings,  eftate,  and 
efFe(3:s  ;  and  take  down  in  writing  his  anfwer  to  verbal 
examinations  i  which  he  (hall  fign  ;  And  if  he  ihall  rcfufe 

to 
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to  anTwer,  or  not  anjwer  fully  all  lawful  queftlans,  or 
refufe  to  fign  the  fame;  the  commilTioners  may  by  war- 
rant commit  him  to  prifoa  without  bail,  till  he  Jhall  fub" 
?nit  to  than,  and  full  onfiver  make,  and  fign  the  fame; 
which  warrant  Ihall  fpecify  fuch  queftions.  5  G.  2.  c  30. 
/  i6,  17. 

Js  ivell  by  zvord  of  mouthy  as  on  interrogatories  in  turiting] 
M.  4:  (?.  2.  K.  and  Solomon  Nathan.  The  defendant  was 
committed  by  the  commiflioner?,  who  in  their  warrant 
recite,  that  he  had  been  examined  before  them  upon  his 
oath,  upon  which  examination  he  had  notorioufly  preva- 
ricated ;  they  therefore  commit  him  without  bail  or  main- 
prize,  until  he  fliall  make  a  full  and  true  difclofure  and 
difcovery  of  his  eftate  and  effe6ls,  or  be  otherwife  deliver- 
ed by  due  courfe  of  law.  Upon  a  habeas  corpus  it  was 
moved,  that  the  cefendant  might  be  difcharged.  One 
reaf  n  whereof  was  becaufe  the  ftatute  requires,  that  there 
fiiall  be  interrogatories  exhibited  for  his  examination,  that 
fo  he  may  have  time  to  confider  of  his  anfwer,  and  it  can 
then  appear  to  the  court,  whether  he  is  bound  to  anfwer  : 
perhaps  this  prevarication  might  be  in  a  matter  thev  had 
no  power  to  inquire  into.  And  by  the  court;  Interroga- 
tories are  a  term  known  in  law,  and  import  that  the  que- 
Itiops  are  put  in  writing.  And  they  faid  that  Holt  Ch,  J^ 
held,  that  the  bankrupt  ought  to  have  a  copy,  and  time 
to  confjder  of  his  anfwer.     Sir.  880. 

Or  not  anjwer  fully']  In  the  aforefaid  cafe  of  K.  and  S9I0- 
mon  Nathan,  another  obje61:ion  agaiiift  the  commitment 
was,  that  they  commit  him,  becaufe  upon  his  examina- 
tion he  had  notorioufly  prevaricGied;  this  being  too  loofe  an 
expreilion,  for  he  might  prevaricate,  and  yet  give  a  full 
anfwer  at  laft.  And  by  the  court;  Where  thefe  fpecial 
authorities  are  given,  the  words  of  the  aft  ought  to  be 
purfued.      Str.  880. 

The  commiffioners  may  hy  warrant  cotnmit  him']  H.  i  G.  7. 
K.  and  Perrot.  The  defendant  being  brought  up  by 
habeas  corpus,  appeared  upon  the  return  to  have  been 
committed,  "  until  fuch  time  as  he  fliall  fubmit  himfelf 
"  to  the  faid  commiffioners  or  the  major  part  of  them, 
"  and  full  anfwer  make  to  their  fatisfadlion,  to  the  que- 
*'  (lion  fo  put  by  them  to  him  as  aforefaid."  Which 
queftion  was  fpecificd  in  the  warrant  to  have  been,  that 
fince  he  did  admit  there  was  a  deficiency  of  I3»5i3l,  he 
ibould  give  a  true  and  particular  account  what  was  become 
of  it,  and  how  he  had  difpofed  thereof.  His  anfwer  was,  that 
M  3  on 
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on  goods  fold  the  laft  year  he  had  loft  upwards  of  2,0001; 
that  by  mournings  he  had  loft  upwards  of  loool;  and 
that  for  9  or  ten  years  (he  was  ferry  to  fay  it)  he  had  been 
extremely  extravagant,  and  fpent  largi;  fums  of  money. 
Which  anfwrr  not  being  fatisfa£tory  to  the  commiflion- 
ers,  they  committed  him  as  afoiefaid.  And  hov;  the 
court,  judging  the  anfwer  to  be  very  inf^Jificient  and  un- 
fatisfavStory,  ordered  him  to  bp  reaiandecl.  Afterwards, 
he  was  brought  up  again,  and  it  appeared  that  he  h:id 
given  a  further  anfwer,  and  particularized  a  woman 
upon  whom  he  had  fpent  5,000],  from  December  1758 
to  December  1759*  and  particularized  the  tinies  of  fend- 
ing and  giving  it  to  her  :  but  that  no  other  perfon  was 
privy  to  tnis,  and  that  the  woman  (whcfe  name  was 
Sarah  Powell^  otherwifc  T/ijior,)  is  deat',  as  he  has  heard  : 
with  feveral  other  improbable  circumftances.  It  war, 
urged,  that  now  having  given  a  full  anfwer,  he  ought  to 
be  difcharged  ;  tiiat  it  is  not  material,  in  the  prefent  re- 
fpe6l,  whether  his  anfwer  be  true  or  falfe,  or  whether 
his  condudl  was  prudent  or  imprudent ;  and  if  he  be 
not  now  difcharged,  he  muft  be  impriibned  for  life. 
But  the  court  ftill  held  the  anfwer  to  be  incompleat  and 
unfatisfaclory,  and  again  ordered  him  to  be  remanded. 
[And  this  man  was  afterwards  convicfled  and  executed, 
for  concealing;  his  efredts.]  Burrow^  Mansfield^  15  22,  121 5. 

Till  he  jhuUfubm'tt  to  than,  and  full  anjtvcf  7nake']  In  the 
aforefaid  cafe  of  Solomon  Nathan,  the  commitment  was, 
until  he  Jhall  tnake  a  full  and  true  difclofure  and  difcovery  of 
his  ejiate  and  effeSlSy  or  be  otherwife  delivered  by  due  courfe  of 
law.  And  by  the  court ;  This  commitment  not  purfuing 
the  words  of  the  ftatute,  the  prifoner  muft  be  difcharged. 
Str.  880. 

M.  8  IV.  Bracy^s  cafe,  A  commitment  until  he  Jhoidd 
conform  himfelf  to  their  authorityy  was  adjudged  ill,  becaufe 
too  general ;  fince  they  have  authority  in  other  matters 
befides  that :  and  it  is  beft  in  the  like  cafes,  llridly  to 
purfue  the  ftatute.      L.  Rnym.  100. 

Another  commitment  till  difcharged  by  due  courfe  of  law^ 
adjudged  ill  for  the  fame  reafon.     id.  851. 

But  if  on  an  habeas  corpus  there  appear  infufficiency  in 
the  warrant  of  commitment,  the  judge  neverthelefs  fhall 
commit  him  to  the  fame  prifon,  to  remain  as  aforefaid, 
unlefs  it  be  made  appear  that  he  hath  fully  anfwered  all 
lawful  queftions,  or  unlefs  it  appear  that  he  had  fufficient 
reafon  for  not  figning.     5  G.  2.  c.  30.  f  18. 

And  if  the  gaoler  fhall  fuffer  him  to  efcape,  or  to  go 
without  the  walls  or  doors   of  the  prifon  j  he  fhall,  on 

con- 
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convlftlon  by  indl^ment  or  information,  forfeit  500 1  to 
the  creditors,     id. 

Alio,  the  gaoler  fhall,  on  requeft  of  any  creditor  who 
fhall  have  proved  his  debt,  and  producing  a  certificate 
thereof  under  the  hands  of  the  commiffioners,  produce  and 
fhew  him  to  fuch  creditor  j  on  pain  of  lool  to  the  cre- 
ditors, by  action  of  debt.     id.  f.  19. 

20.  And  by  the  faid  ftatute  it  is  enaded,  that  if  he  fhall  Bankrupt  not 
not  within  the  faid  time  furrenderhimfelf  to  the  commif- [™^i;;s^='J^^^ 
fioners,  and  fign   fuch  furrender,  and  alfo  fubmit  to   be  lony. 
examined  from  time  to  time  on   oath,   and  in  all   things 

conform  to  the  ftatutes  concerning  bankrupts,  and  alfo  on 
his  examination  fully  difcover  all  his  eftate,  and  how 
difpofed  of,  except  what  hath  been  bona  fide  difpofed  of 
in  the  way  of  his  trade  and  dealings,  and  except  what 
hath  been  laid  out  in  the  ordinary  expence  of  his  family, 
and  alfo  deliver  up  to  them  all  his  efFe6ls  (except  the 
neceiTary  v/earing  apparel  of  himfelf,  and  wife,  and 
children):  then  in  cafe  of  any  default  and  wilful  omifilon 
in  not  furrendering  and  fubmitting  to  be  examined,  or  in 
cafe  he  fhall  remove,  conceal,  or  embezzle  any  part  of 
his  eftate  to  the  value  of  20 1,  or  any  books  of  account, 
or  writings  relating  thereto,  with  intent  to  defraud  his 
creditors,  and  be  thereof  convicted  by  indictment  or  in- 
formation, he  fhall  be  guilty  of  felony  without  benefit  of 
clergy,  and  his  eflate  fhall  be^  divided  among  his  cre- 
ditors.    5  G.  2.  c.  30./  I. 

21.  And  every  perfon  who  (hall  accept  any  truft,  or  Other  peifons 
conceal  any  eftate  of  the  bankrupt,  and  fhall  not  in  forty-  concealing  the 
two  days  after  ifTuing  the  commiffion,  and   notice    thereof  feds. 

in  the  gazette,  difcover  the  fame  in  writing  to  one  or 
more  commiffioners  or  ailignees,  and  fubmit  himfelf  to  be 
examined;  ftiall  forfeit  to  the  creditors  100  1,  and  double 
value  of  the  eftate  concealed,  by  action  of  debt  with  full 
cofts.     5  G.  2.  c.  30.  /  21. 

22-  Alfo  the  commifuoners  may  examine  on  oath  the  Bankrupt's  wife 
bankrupt's  wife,  like  as  other  perfons.  21  J.  c.  iq.  "^^y  b°  "atnin- 
/.  5,6. 

23.  As  alfo  they  may  examine  in  like  manner  every  And  every  other 
other  perfon  duly  fummoned  before,  or  prefent  at  their  perfo"- 
meeting,  touching  the  perfon,  trade,  dealings,  eftate,  and 
efFe6ls  of  the  bankrupt,  and  any  a<Sls  of  bankruptcy  by 
him  committed ;  and  may  take  down  in  writing  the  an- 
fwers  to  verbal  examinations,  which  the  party  fhall  fign  : 
And  if  any  of  them  fhall  refule  to  anfwer,  or  not  anlwcr 
fully  all  lawful  queftions,  or  refufe  to  fign  the  lame,  the 
commiiTiyncrs  may  .by  warrant  commit  him  to  prifon 
M  4  without 
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without  bail,  till  hefhall  fubmit  to  them,  and   full  anfwer 
make,  and  fign  the  fame ;  in  like  manner  as  is  faid  before 
in  fedllon  the  19th  concerning  the  bankrupt  himfelf.    5  G. 
2.  c.  30.  /  16,  17,  18,  19. 
Eitnkiupt's  '-'4-  The  faid  commiilioners  fball   have   power   by  their 

eftate  to  be  dif-    difcretions  to  take  fuch  order  with  the  lands  of  fuch   bank- 
er oih°rwifc/ ^'  ^''Jpt  ;   as  well  copy  or   cuflomary  hold   as  freehold,  which 
he  had  in  his  own  right  before  he  became    a  bankrupt;  or 
which  he  purchafed  jointly  with  his  wife  or   child    to   the 
only  ufe  of  fuch  bankrupt,  or  for    fuch   ufe  or    intereft   as 
he  may  lawfully  part  with  ;  or  with  any  perfon  of  trult   to 
any  fecret  ufe   of  fuch    bankrupt;  and  alfo  with  all  his 
money,  goods,  chattels,  wares,  merchandizes,   and    debts; 
and  caufe  all   the  fame  to   be  fearched  and  appraifed  to  the 
beft  value  they  may  ;  and  the  fame  to  be  fold  by  deed    in- 
dented, and  inroUed  in  a  court  of   record  ;     or    otherwife 
ordered  for  payment  of  the  creditors.     13  -^^Z  c.  'j.f.  2. 
Bankrupt's  fu-         25.   And  if  any  lands  or  goods  fhall   defcend    or    c^me 
ture  d.a.e.  ^^  the  bankrupt  afterwards,  before  the  debts  be  fully  paid; 

the  fame  Ihall  be  difpofed  of  in  like  manner.      13  El,  c.  7. 

Lands  fold  bona       26.   But  this  fhall  not  extend   to  lands    aflured   by  fuch 
^•^^'  perfon  before   he   becomes   bankrupt,    provided    the  afiur- 

ance  be  made  bona  fide  ^   and  not  to  his  own  ufe  only,  or 
of  his  heirs;  and  that  the  party  to  whofe  ufe  they  are  af- 
fured,  be  not  privy  to  the  fraudulent  purpofe  of  the  bank- 
lupt  to  deceive  his  creditors.      13   El,  c.  "J'  J'  J  2. 
Xfiatctail.  27,   Alfo  the  commifHoners  may  by  deed   indented,  and 

inrolled  at  IVeJiminJhr  in  fix  months,  fell  the  bankrupt's 
eftate  in  tail,  whereof  no  reverfion  or  remainder  is  in  the 
king  or  of  the  king's  gift ;  which  fale  fhall  be  good  againft 
all  perfons,  whom  the  bankrupt  by  common  recovery,  or 
otlierwife,  might  cut  ofF.  21  "J.  c,  i(^-  /•  12. 
Eftate  mort-  28.   Alfo,  if  the  bankrupt  hath  conveyed  any  eflate,  on 

gaged.  condition,  or  power  of  redemption,  at   a  day  to  come,  by 

payment  of  money,  or  otherwife ;  the  ccmmilTioners  be- 
fore the  time  of  the  performance  of  fuch  condition  may 
appoint  under  their  hands  and  feais  any  perfon  to  make 
tender  or  payment  of  rnoney,  or  other  performance,  as 
fully  as  the  bankrupt  might  have  done;  and  may  difpofe 
of  the  eftate  redeemed  for  the  ufe  of  the  creditors,  as  fully 
as  any  other  eftate  of  the  bankrupt.  21  J.  c.  19./  13. 
C-j(lomary  29.  Perfons    purchafing    copyhold  or  cuftomary  lands 

lands.  {hall  pay  a  fine  to  the  lord  of  the  manor,  who  fhall  here- 

upon admit  them.    13  El.  c.  y./l  4, 

In  order  to  fave  the  expence  of  two  fines,  it  was  re- 
commended by  the   lord   chancellor  Hardwicke   in   fuch 

cafe. 
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cafe,  to  leave  out  the  copyhold  eftate  in  the  affignment; 
and  then  the  commiffioners,  when  they  can  meet  with 
a  purchafer,  may  convey  to  him  in  the  firft  inftance. 
I  M.  96. 

30.  i^ffe(^s  which  a  bankrupt  hath  as  executor  only  Effl-asw'ruch  he 
fhail  not  be  applied  to  the  ufe  of  the  creditors  ;  but  fhall  go  hath  as  executor, 
according  to  the  direction  of  the  teftatcr.    i  Atk.  lou 

31.  Commiffioners  and  others  by  warrant    under  their  ComniLTl-ners 
bands  and  feals,   may  break   open    the   bankrupt's    houfe«,  "^ay  break  opea 
doors,  trunks,  and  chefts,  where   he  or  any  of  his    goods    °°'^^' 

Ihal!  be  reputed  to  be,  and  feize  upon  and  order  his  body 
and  goods  as  before  is  faid.     "21  J-  c.  ig.  f.  S. 

32.  If  the  bankrupt  fhall  convey  to  any  of  his  children,  Bankrupt frau- 
or  other  perfon,  any  lands  or  floods,  or  transfer   his  debts  ^"'f"t'jcon- 
in  other  mens  names,  except    the    lame   be  conveyed   or 
transferred  on  marriage  of  any  of  his  children,   or  for  fome 

valuable  confideration ;  the  fame  may  be  difpofed  of  in 
like  manner,      i  J.  c.  15./  5« 

And  if  the  bankrupt  fliall  on  his  examination  be  found 
fraudulently  to  have  conveyed  his  lands,  goods,  or  eftate, 
to  the  value  of  20/,  to  defraud  his  creditors,  and  Tnall  not 
difcover  the  fame,  and  (if  it  lie  in  his  power)  deliver  the 
fame  to  the  commiffioners  :  or  if  he  cannot  make  it  appear 
to  the  commiffioners,  that  he  hath  fuftained  fome  cafual 
lofs  whereby  he  is  difabled  to  pay  what  he  oweth  ;  he  fliall, 
on  conviction  upon  intliciment  at  the  affizes  or  leffions  be 
let  in  the  pillory  in  (ome  public  place  for  two  hours,  and 
have  one  of  his  ears  nailed  to  the  pillory,  and  cut  off.     21 

33.  And  if  any  bankrupt,  after  ilTuing  the  commiffion,  Bankrupt  com- 
fliall  compound  with  the   perfon    fuing  cut  the    Lme,  for  f.^"""^'"/ '^J'!' 
more  than  his  proportion  With  the  rclt    or   the   creditors;  outtliecom- 
fuch  commiffion    may  be    fuperfeded,   and    the  lord  chan-  iHifli-in. 
ce'.lor  may  award  to  any  creditor  petitioning  another  conl- 

miffion,  and  the  perfon  fo  compounding  fhall  lofe  his 
whole  debt,  and  deliver  up  to  the  new  commiffioners  all 
he  fliall  have  fo  received  for  the  ufe  of  the  other  creditors. 
SG.  2.  c.  30./.  24. 

34.  If  a  debtor  to  a  bankrupt  pays  him  voluntarily,  he  Debtor  p3y:iig 
muft  pay  it  over  again,  but  it  is  otherwife  if  he  pays  him  '"  ^  ^nkrupt. 
by  compulfion  of  law.      Rea:J.  Bankr. 

35.  But  no  real  creditor  of  the  bankrupt  fhall  be  liable  ^^'^""y  tccIvs.i 
to  refund  to  the  affignees,  any  money   which   before    the 

fuing  forth  the  commiffion  was  in  courfe  of  trade  received 
by  him  of  the  bankrupt  before  he  had  knowledge  of  the 
perfon's  becoming  a  bankrupt,  or  being  infolvent.    19  (7. 

2.    C.  19.  /  I. 

36.  And 
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Purchafer  not  t»      36.  And  no  purchafcf  for  valuable   confideration   fhall 

be  impeached      be  impeached,  unlefs  the  commiflion  be    fued   out   in  five 

ve  yesrs.   yg^^g  after  the  perfon  fliall  become    a  bankrupt.     21  y.  c. 

Banlvnipts  con-  37'  ^^  ^^^  bankrupt,  at  the  time  he  fhall  become  bank- 
vejing  their  fupt,  fhall  by  confcnt  of  the  true  ov^^ner,  have  in  his  pof- 
feflion  and  difpofition  any  goods  whereof  he  fhall  be  reput- 
ed owner,  and  take  upon  him  the  fale  or  difpofition  there- 
of as  owner  ;  the  commifiioners  may  difpofe  of  the  fame, 
as  fully  as  any  other  part  of  the  bankrupt's  eftate.  21  y. 
c.  19./  II. 

38.  If  any  eftate  of  the  bankrupt   be  extended   after  he 
*^'"S'                is  become  a  bankrupt,  by  any  perfon  under  pretence  of  his 

being  an  accountant  or  indebted  to  the  king  ;  the  com- 
miffioners  may  examine  upon  oath,  whether  the  faid  debt 
were  due  to  fuch  debtor  or  accountant,  upon  any  contract 
originally  made  between  fuch  accountant  and  the  bank- 
rupt; and  if  it  was  made  with  any  other  perfon  than  the 
faid  accountant,  or  for  the  ufe  of  any  other  perfon,  the 
commilTioners  proceedings  fhall  be  available  againft  the 
faid  extent.     21  y.  c.  19.  /  10. 

Otherwife,  ar^  extent  of  the  crown  is  available  againft 
a  commifTion  of  bankruptcy;  the  crown  not  being  with- 
in the  ftatutes  of  bankrupts,      i  Jtk.  262. 

39,  The  commifiioners  or  aflignees  may  ftate  accounts 
between  the  bankrupt  and  his  debtors  or  creditors,  and 
fetone  debt  againfl  another,  and  the  balance  only  fhall  be 
paid  on  either  fide.      5  G.  2.  c,  30.  f.  28. 

May  refer  to  .ir-      40.    Alfo  the  afiignees    with  confent  of  the   major  part 
bitration  and      jp  valuc  of  the  creditors  prcfent   at   a  meeting  purfuant  to 
notice  to  be  given  in  the  gazette,  may  iubmit  difputes  re- 
lating to  the  bankrupt's    eftate'to  arbitration  ;  and    may 
compound  for  debts  owing   to   the   bankrupt.      5  G.  2.   c. 

30-  /•  34>  35-  .   .         ^ 

4.1.  Creditors  of  a  joint  efrate,   where  there  are  no   fe- 

parate  creditors,  may  exhauft  both  the  joint  and  feparate 
eibte  ;  but  where  there  are  both  joint  and  feparate  credi- 
tors, the  joint  creditors  (as  they  give  credit  to  the  joint 
eltate)  fhall  have  firft  their  demand  on  the  joint  eltate, 
and  the  feparate  creditors  (as  they  give  credit  to  the  "fe- 
parate eftate)  fhall  liave  firlt  their  demand  on  the  feparate 
eflate  :  But  if  there  be  a  furplus  of  the  feparate  eflate, 
the  joint  creditors  are  intitled  to  it;  for  a  bankrupt  has 
no  right  to  any  thing,  till  they  are  fully  fatisfied.  But 
for  the  faving  of  expenccs,  where  there  is  a  joint  com- 
mifTion depending,  it  feemeth  beft  for  the  feparate  credi- 
tors not  to  take  out  a  feparate   commi/Tion,  but  to  apply 

to  ' 


Commiflioners 
may  ftate  ac- 
counts. 


compound. 


Joint  trader 
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to  the  court  for  an  order  to  be  admitted  to  come  in  and 
prove  their  debts  under  the  joint  commiflion.      i  Atk.  67, 

138,  227. 

A2.  Kvery  perfon  who  fhall,  after  the  time  of  furren-  Reward  for dif- 
der,  voluntariiy  make  difcovery  to  the  commilTioners  or  *="^^""S' 
aflignees,  ot  any  part  of  the  bankrupt's  eftate,  not  before 
come  to  the  knowledge  of  the  af:^:gnees,  (hall  have  5/. 
■per  cent,  and  Aich  farther  reward  as  the  aflignees  and  the 
niaior  part  of  the  creditors  in  value,  prefent  at  any  meet- 
ing, fiiall  think  fit.     5  G    1.  c.  30.  f.  20. 

43.  Creditors  having  fecurity  by  judgment,  ftatute,  re-  Pcrfons  having 
cognizance,  fpecialtv  with    penalty  or  without,  or  other  ^"'^^'■'^y' '^"^^^^ 

r  •.  1        •  '       r  -  '     u       •  J         »»      u     only  their  ihare. 

fecurity,  or  havmg  no  lecurity,  or  having  made  attach-  ■' 
ments  in  London^  or  elfe'.vhere  by  any  cuftom  of  the  goods 
of  fuch  bankrupt,  whereof  there  is  no  execution  or  extent 
ferved  and  executed  upon  the  lands,  goods,  or  eftate  of 
fuch  bankrupt  before  he  (hall  become  bankrupt,  fliall  not 
be  relieved  for  more  than  a  rateable  part  v.'ith  the  other 
creditors,  notvuhitanding  any  penalty  or  greater  fum  con- 
tained in  fuch  fecurity.      21^.  c.  ig.  f.  g. 

44.  Perfons  taking  fecurities,  payable  at  a  future  day,  securities  for 
for  goods  delivered  to  perfons  who  fliall  become  bankrupts  money  not 
before  the   time  of  payment,  fhall   be  admitted  to  prove  ^^*^"'^^  *^"^* 
their  fecurities,  and  receive    their    proportion,  deducting 

intereit  uom  the  time  of  payment  to  the  time  it  would 
have  bccom.e  due.     ^  G.  c,  -^i.  f.  1,2. 

But  where  the  payment  depends  upon  a  future  contin- 
gency, as  if  a  fecurity  be  made  to  pay  to  the  wife  fo  much 
in  cafe  ihe  furvives  her  h^jfband,  here  ihe  cannot  come  in 
amongft  the  creditors,  becaufe  it  is  entirely  uncertain 
whether  flie  fliail  ever  have  any  demand  or  not.  And  in 
cafe  of  the  event  happening  afterwards,  fhe  can  only  come 
upon  the  bankrupt's  future  eftate.      i  Barnard.  59. 

45.  The  obligee  in   any  bottom-rce,  or   rclpondcntia  Bottom-rp- 
bond,  and   the   aifured   in  a   policy  of  infurancc,  (hall  be  infu'rance. 
admitted  to  claim;  and  after  the  lot's   or  contingency,  to 

prove  the  debt  thereon,  in  like  manner  as  if  the  fame  had 
happened  before  ifluing  the  commillion.  iq  G.  -7.  c  x'l, 
f.2.  ^  -  '  . 

46.  The  mortgagee  may  chufe  whether  he  will  come  Mort-ag^e. 
in  as  a  creditor.      Read.  Bankr.  " 

47.  A  landlord    may  diftrain  for  his  rent  upon  a  bank-  LanHior.-j  for 
rupt's  goods,  either  before  or  after  the  alTignmcnt;  but  if  his  rent. 
he  negle£ls  to  do  it,  and  fuffers  ihem  to  be   removed,  he 

can  only  come  in  upon  an  average  with  the  reft  of  the 
creditors.  But  if  the  goods  remain  on  the  premifles,  he 
may  diftrain  them,  even  after  the  mellenger  is  in  poilcf- 

fion. 
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fion,  or  after  fale  l-y  the  aflignees.     And    he    is  not  rc- 
ftricced  to  one    year  only,  as   in    the   cafe  of  executions, 
but  may  diftrain  for  his  whole  arrear.      i  Atk.  102,  3. 
Apprentice.  48.   An  apprentice,  for  mor.ey  to  be  refunded  given  with 

him  on  his  binding,  fhall  come  in  only  aniongfl  the  reft  of 
the  creditors  j!>r(?  rata,      i  Atic.  149. 
Interefthow  to        49-  Where  debts  carry  intereft,  the  fame  fliall  be  con- 
be  computed,      tinued   down  to  the  date  of  the  commifTion:  but   note- 
creditors  have  no  light  to  prove  intereft  upon  them,  un- 
lefs  it  is  exprefTed  in  the  body  of  the  notes.     Even  at  law, 
where  notes  are  for  value  received,  and  intereft  is  not  ex- 
prefled,  the   jury  do  not   give   the  plaintiff,  in  an  aciion 
upon  the  notes,  intereft  for  them,  but  by  way  of  damages 
only:  and  commifFioners  of  bankrupts  cannot  award  da- 
mages.     I  Atk.  151,  259. 
AfllgnRcshovv  50.   Affignees  fhall  not  be  anfvverable  for  lofies  occa- 

faranfwerabie      ftoncd  by  their    own   necefiary  a»Sts  j  but    if  an    al'ignee 
foi  loiks.  trufts  a  perfon  with  the  payment  of  money,  who  fails,  and 

the  money  is  loft,  fuch  aftignee  ftiall  be  anfwerable  over  tQ 
tbe  creditors,  unlefs  he  confultcd  the  body  of  the  creditors 
in  the  appointment  of  fuch  agent,      i  Atk  87. 
.  rr  .        iCi.  An  affi^rnee,  who  is  an  officer  of  the  court,  and  an 

AflTignee  cannot         ->  »         '  n     ,,  t         n  in 

reiam  for  money  officer  of  the  commil^on,  ihall  net   be  allowed  to  nop  a 

due  to  himfcif.    perfou's  fiiare  in  the  dividend,  on  account  of  his    own 

private  debt,  which  is  owing  to  him  from  that  per(on  :   he 

hath  his  remedy  at  law,    and   ought  not   to  intermix    his 

own  private   affairs  witji   the  commiffion,  to  which  he  is 

only  a  truftec.      i  Aik.  90. 

Swearing  to  a  S'^'  ^^  "^'Y  P^^^o"  ^'^^'  fwear  that  any  fum  is  due  to  him 

fiifeds-bt.  from  the  bankrupt,  which  is  not  due.  or  more  than  is  due; 

he  fiiall  fuffer  as  in  cafes  of  perjury,  and  moreover  forfeit 

double  to  the  creditors.     5  G.  2.  c.  30.  /  29. 

AfT-snees  to  53-   The   affignees   fhall   keep  books   of  account  of  all 

keep  books.        fums  and  cftcdliS  received;  which  every  creditor  who  hath 

proved  his  debt  may  infpe6t  at  all  feafonable  times.      5  G. 

2.  C.  30.  f.  26. 

—  ,  ,.  .,    ,  CA.  The  affignees  fhall,    after    four  months,  and  with- 

tnir  dividend.      .     ^4-  •=,..'.  ,  .  _  '  - 

in  twelve  niontns  after  liiumg  the  commiinon,  cauie  at 
leaft  twenty-one  days  notice  to  be  given  in  the  gazette, 
of  the  time  and  place  the  commiffior.ers  and  affignees  in- 
tend to  meet  to  make  a  dividend;  at  which  time,  the  cre- 
ditors who  have  not  before  proved  their  debts  may  prove 
them  :  and  the  affignees  fhall  produce  fair  account?,  and 
be  fv\^orn  to  them  before  the  commiffioners,  if  required  by 
the  creditors  ;  and  they  ftiall  be  allowed  therein  all  reafona- 
ble  expences.  And  the  commiffioners  may  then  order, 
under  their  hands,  a  diftribution  fto  every  creditor  a  por- 
tion 
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tion  ratelike,  according  to  the  quantity  of  his  debts,  13 
El.  c.'j.f.  2-);  which  order  fhall  C(Hitain  the  lime  and 
place  of  making  it,  and  the  total  of  the  debts  proved,  and 
of  the  money  in  the  hands  of  the  affignees,  and  how  much 
in  the  pound  fhall  be  then  diftributcd  ;  one  part  of  which 
order  fliail  be  filed  among  the  proceedings  under  the 
commiiHon,  and  each  of  the  affignees  fhall  have  a  dupli- 
cate thereof.  And  the  affignees  fliall  take  receipts  for  the 
fame,  in    a    book    to   be  kept  for  that  purpofe.      5  G.  2. 

55.  1  he  bankrupt  furrendring  and  conforming,  Ihall  Allowance  to 
be  allowed  5  1  per  cent,  if  after  fuch  allowance,  the  neat  ^^^  bankrupt, 
produce  of  his  eftate  will  pay  lo;  in  the  pound  j  fo  as  the 

faid  5  1  per  cent,  amount  not  to  above  2C0I. 

And  if  the  neat  produce  will  pay  12s  bd'in  the  pound: 
he  fliall  be  allowed  7I  los  per  cent,  fo  as  it  amount  not 
to  above  250 1. 

And  if  it  will  pay  15  s  in  the  pound,  he  fliall  be  allowed 
10  1  per  cent,  fo  a^  it  exceed  not  above  3C0  1. 

If  the  neat  produce  will  not  pay  10  s  in  the  pound,  the 
bankrupt  fnall  be  allowed  fo  much  as  the  affignees  and 
commifTioners  fhall  think  fit,  not  exceeding  3  1  per  cent. 
5G.  2.  c.  30./7,8. 

But  the  fame  fhall  not  be  paid  to  the  bankrupt  till  a  final 
dividend  fhail  be  made;  becaufe  until  that  time,  creditors 
may  fliil  come   in  to  prove  their  debts.      i  /Itk.  208. 

56.  But  no  difcovery  on  oath  fnall  intitle  the  bankrupt  Certificate  and 
to  the  faid  allowance,  unlefs  the  commifTioners  fnall,  un-  jHowance  there, 
dcr  their  haads  and  feals,  certify  to  the  lord  chancellor, 

that  he  hath  made  a  full  difcovery  of  his  eftate,  and  in  all 
things  conformed  himfelf;  and  that  there  doth  net  appear 
to  them  any  reafon  to  doubt  of  the  truth  of  fuch  difcovery, 
or  that  the  fame  is  not  a  full  difcovery  ;  and  unlefs  four 
parts  in  five  in  number  and  value  of  the  creditors,  who, 
fhall  be  creditors  for  not  lefs  than  20 1,  and  who  have 
proved  their  debts,  or  fome  perfon  by  them  authorifed 
thereto,  fhall  fign  fuch  certificate,  and  teftify  their  confent 
to  fuch  allowance  and  certificate,  and  to  the  bankrupt's 
difcharge,  to  be  alfo  certified  by  the  commifTioners;  but 
the  commiffioners  fhall  not  certify  the  fame,  till  they  have 
proof  by  affidavit  of  fuch  creditors,  or  of  the  perfon  by 
tliem  refpeciively  authorifed,  figning  the  faid  certificate, 
and  of  the  power  by  which  any  perfon  is  fo  authorifed 
fand  the  letter  of  attorney  of  a  creditor  rcfiding  in  foreign 
parts,  atteficd  by  a  notary  public,  fhall  be  fufScient  evidence 
in  fuch  cafe  of  fuch  power,  24  G.  2.  c.  57./  lO.)  which 
faid  afRdavitj  together  with  fuch  power  to  fign,   fh?.ll  be 

laid 
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laid  before  the  lord  chancellor  with  the  certificate  in  order 
for  allowing  the  fame; — and  unlefs  the  bankrupt  make 
oath,  that  the  certificate  and  conTent  of  the  creditors  were 
obtained  fairly  and  without  fraud  ;  and  unlefs  the  certi- 
ficate {hall,  a!ter  fuch  oath,  be  allowed  and  confirmed  by 
the  lord  chancellor,  or  two  of  thejudges  to  whom  he  fhall 
refer  it  :  and  any  of  the  creditors  (hall  be  allowed  to  be 
heard  againft  making  the  certificate,  and  againft  the  con- 
firmation of  it  :  nor  (hall  any  commiffioner  fign  the  cer- 
tificate, till  after  four  parts  in  five  in  number  and  value 
of  the  creditors  fhall  have  figned  it.      «;  G.  2.  c.  yi.  f.  10. 

And  every  fecurity  given  to  the  ufe  of  any  creditor,  to 
induce  him  to  fign  fuch  allowance  or  certificate,  ihall  be 
void,      id.f.w. 

Moreover,  no  bankrupt  fhall  be  intitled  to  fuch  allow- 
ance, who  hath  upon  marriage  of  any  child  given  above 
lool,  unlefs  he  prove  by  his  books,  or  upon  his  oaih,  that 
he  had  remaining  at  the  time  fufficient  to  pay  his  debts  ; 
or  who  hath  loft  in  one  day  the  value  of  5  1,  or  in  the 
whole  the  value  of  100 1,  in  12  months  next  before  his  be- 
coming bankrupt,  at  cards,  dice,  tables,  tennis,  bowls, 
billiards,  fliovelboard,  cockfighting,  horferaces,  dog- 
matches,  foot-races,  or  other  pallime  or  game,  or  in  bear- 
ing a  part  in  the  ftakes,  or  by  betting  j  op  hath  within  one 
year  before  he  became  a  bankrupt  loit  icol,  by  contracts 
ibr  the  ftock  of  any  company,  or  publick  funds,  where 
the  contract  was  not  to  be  performed  within  a  week,  or 
■where  the  ftock  was  not  a<Stually  transferred.  5  G.  2.  c. 
^Q.  f.  12. 

And  moreover,  by  24  G.  2.  c.  57.  When  any  perfon 
fhall  fraudulently  fwear,  before  the  major  part  of  the  com- 
milTioners,  or  by  afHdavil  exhibited  to  them,  that  a  fum 
of  money  is  due  to  him  from  the  bankrupt,  which  fhall 
in  fatft  not  be  really  owing  ;  and  fhall,  in  refpect  of  fuch 
fiiftitious  debt,  fign  the  certificate  for  fuch  bankrupt's  dif- 
charge;  in  fuch  cafe,  unlefs  the  bankrupt  fhall,  before 
the  major  part  of  the  commiffioners  have  figned  the  cer- 
tificate, "by  writing  figned  by  him  and  delivered  to  one  or 
more  of  the  commiffioners  or  aflignees,  difclofe  the  fraud, 
and  object  to  the  reality  of  fuch  debt,  the  certificate  fhall 
be  void,  and  the  bankrupt  fhall  not  be  intitled  to  his  dif- 
charge  or  allowance.    /•  C)- 

By  14  G.  3.  c.  77.  /.  59.  and  16  G.  3.  c.  38.  /  69. 
Banicrupts  who  have  conformed  to  all  the  laws  relating 
to  them,  but  who  cannot  obtain  their  difcharge,  may  pe- 
tition ihc  court  of  chancery. 

By 
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By  18  G.  3.  c.  52.  /  76.  The  lord  chancellor  is  im- 
powered  to  allow  certificates  to  bankrupts  who  have  con- 
formed, though  not  figned  by  four  fifths  of  their  credi- 
tors. 

57.  The    bankrupt,  after  allowance  of  the  certificate,  Bankrupt's  duty 
fhall  attend    on  notice  in    writing  from  the  aflignees,  to  ^ftei  allowance. 
fettle  accounts,  and  (hall  have  2  s    6  d   a  day  allowed  for 
attendance  ;   and   if  he    (hall  negleiSt   or   refufe,  he  (hall, 

on  oath  made  by  the  affignees  before  the  commiffioners, 
be  apprehended  and' committed  to  clofe  gaol,  by  warrant 
of  the  faid  commilfioners,  till  he  conform.      5  G.  2.  c.  30. 

58.  To  prevent   expences,  no  money  ihall  be  paid  out  Commiflioners 
of  the  effecls  for  eating  or  drinking  of  the  commiffioners,  P^^'-* 

or  of  any  other  perfon  ;  nor  fnall  the  commiffioners  have 
above  20s  each  for  each  meeting;  nor  any  fchedule  be 
annexed  to  the  deed  of  affignment :  Commiffioners  afting 
contrary  hereto,  fhall  be  difabled  for  ever  to  a6l  as  fuch. 
5  G.  2.  c.   3c.  /.  42. 

59.  If  by  the  death  of  commiffioners,  or  otherwife,  it  Half  fees  on  re. 

be  ncceflary  to  renew  thecommiflion,  half  fees  only  fhall  "f^^'in^thecom- 
,  .  ,         ^   ^  f  ^  million, 

be  paid.      5  G.  2.  c.  30.7.  45. 

60.  All  bills  of  fees  or  difburfements  demanded  by  any  Attorney's  bill, 
folicitor,  clerk,  or  attorney,  fhall   be   fettled  and  certified 

by  a  mafter  in  chancery,  who  fhall  have  for  the  fame  20  s. 
5  G.  2.  c.  30,  /  46.  ' 

61.  Bankrupt  dying  before  difiribution,  fliall  not  hinder  Bankrupt  dyirg 
the  diftribution.      i  y.   c.  1^.  f.  ly. 

And  if  the  certificate  be  allowed  in  the  life  time  of  the 
bankrupt,  it  is  good,  tho'  it  be  not  confirmed  by  the  lord 
chancellor  till  after  his  death  ;  for  the  operative  force  of 
it  arifes  from  the  confent  of  the  creditors  ;  and  when 
confirmed,  it  hath  its  effect  from  the  beginning,  i  JtJ^,  77. 

And  the  allowance  to  the  bankrupt,  being  a  vefted  in- 
tereft,  fhall  goto  his  executor,      i  JtL  2c8. 

62.  In  18   months  after  iftuing  the   commiffion,  the  af-  SecondalvIdenJ. 
fignees  fhall  make  a  fecond  dividend,  and  fhall  caufe  no- 
tice to  be  inferted  in  the  gazette  of  the  time  and  place  the 
commiffioners  intend  to  meet  to  make   a   fecond  diflribu- 

tion,  and  for  the  creditors  w^ho  have  not  proved  their 
debts  to  come  and  prove  them  :  And  at  fuch  mectino-, 
the  affignees  fhall  produce  their  account  on  oath,  and 
what  is  in  their  hands  fhall  by  order  of  the  commiffioners 
be  forthwith  divided.  Which  fecond  dividend  fhall  be 
final,  unlefs  a  fuit  in  law  or  equity  be  depending,  or  part 
of  the  eftate  (landing  out  that  cannot  have  been  difpoled 
of,  or  that  the  major  part  of  the  creditors  fhall  not  have 
i  a<ireed 


176  J5an!irupt. 


t  agreed  to  be  fold,  or  uiilefs  fome  other  or  future  cftate  of 

the  bankrupt  fliall  come  to  the  affigiiees;  which  they 
lliall,  as  foon  as  may  be,  convert  into  aioney,  and  in  two 
months  diftribute  the  fame  in  like  manner.    5  G.  2.  c.  30. 

/  37* 

hut  no  fuit  in  equity  fhali   be  commenced  by  the  af- 

fignees,  without  conrent  of  the  major  part  in  value  of  the 
creditors,  who  fliail  be  prefent  at  a  meeting  of  the  creditors 
purfuant  to  notice  in  the  gazette,     id.  f.  38. 
Bankrupt's  dlf-       63.  Ir  the  bankrupt  iliall  be  taken  in  execution,  or  de- 
charge.  tained  in  prifon,  for  debt  owing  before  his  bankruptcy,  by 

reafon  that  judgment  was  obtained  before  the  certificate 
was  allowed  and  confirmed;  any  judge  of  the  court,  oa 
producing  the  certificate,  may  order  him  to  be  difcharged 
without  fee.      5  G.  1.  a,,  30.  /  13. 

And  if  the  bankrupt's  eHate  will  pay  15  j  in  the  pot;nd, 
he  fhall  be  difcharged  from  all  the  debts  by  him  owing  at 
the  time  he  became  bankrupt :  And  if  he  fhall  be  arrclled 
or  profecuted  for  any  debt  due  before  that  time,  he  {ball 
be  difcharged  on  common  bail,  and  may  plead  in  general, 
that  the  caufe  of  adlion  did  accrue  before  he  became  bank- 
rupt, and  may  give  this  act,  and  the  fpecial  matter  in 
evidence;  and  the  certificate  of  his  conforming,  and  al- 
lowance thereof,  fhall  be  fufficient  evidence  of  the  trad- 
ing, bankruptcy,  commiiTion,  and  other  proceedings  pre- 
cedent to  the  obtaining  the  certificate  ;  and  a  verdi6l  fliall 
pafs  for  the  defendant,  unlefs  the  plaintiff"  can  prove  that 
the  certificate  was  obtained  fraudulently,  or  can  make 
appear  a  concealment  by  the  bankrupt  to  the  value  of  lol. 
And  if  the  plaintiff  is  caff,  the  defendant  (hall  have  full 
cofis.     5  G\  2.  c.  30.  /  7. 

But  if  any  commiilion  of  bankruptcy  fnall  ilTue  againft 
any  perfon  who  (liall  have  been  difcharged  by  this  adf,  or 
lliail  have  compounded  with  his  creditors,  or  delivered  to 
them  his  eftate,  and  been  releafed  by  them,  or  been  dif- 
charged by  an  act  of  infulvency,  then  the  body  only  of 
fuch  perfon  conforming  Ihall  be  free  from  arreft  and  im- 
prifonment,  but  his  future  eftate  fhall  remain  liable  to 
his  creditors  (his  tools  of  trade,  neceffary  houfehold  goods 
and  furniture,  and  neceflary  w-earing  apparel  of  himfelf 
and  wife  and  children  only  excepted),  unlefs  the  eftate  of 
fiich  perfon  fhall  produce  clear  of  all  charges  15  s  in  the 
pound,  id.  J.  g. 
Sureties  not  64.  But  the   bankrupt's  difchargc,  and  allowance  of  hls 

difcharged.         Certificate,  Will    not  preclude  the   creditors  from  proceed- 
ing againft  his  fureties.     i  Jtk.  83. 

3  65-  The 


^anlirupt  177 

65.  The  commiflioners  ftrall,  on  lawful  requ eft  of  the  Commlffioners 
oankrupr,  declare  how  they  have  beftowed  his  lands  and  to  account  and 
goods,  and  pay  to  him  the  overplus,  if  any  there  be.      13  P^y  ti><=  overplus. 

El  c.  7.  /4- 

66.  On  petition  to  the  lord  chancellor,  he  may  order  Proce-edlngs to 
the  proceedings    to    be    entred  of    record,   to  beat  any  ^'^  ^n^i^ed  of  re- 
time fearched  and   produced  as  evidence.     5  G.  2.  c  30. 

67.  CommiiTioner  fued  for  any  thing  done  on  the  fla-  Remedy  on 
tute  of  i^  El.  and  i  J.   may  plead  the  generalifTue  ;  and  commlirionec 
if  he  recovers,  fnall  have  his  cofts.   i  J.  c.  13.  /.  16.  But    ^'°^ 
there  is  no  provifion  for  any  thing  done  by  them,  or  by  the 
aflignees,  on  any  of  the  fubiequent  ftatutes. 

"   68.  The  commifTion  fhall  not  abate  by  the  death  of  the  King's  death 
king.     5  G.  2.  c.  -yfi.f.  45.  not  to  abate  the 

Note  ;  the  acl  of  5  G.  2.  c  30.  fo  often  mentioned 
above,  is  but  temporary,  and  by  ihe  26  G.  3.  c.  80.  is  of 
force  till  the  29th  Sept.  1788. — And  from  thence  till  the 
end  of  the  then  next  feflion  of  parliam.ent. 


A.    Warrant  to  apprehend  a  bankrupt. 
WeftmorlanJ.    J    To — 

TJ/'H E  RE  JS  a  <:ertificqte  under  the  hands  and  feah  of 
hath  this  day  been  produced  before  me  . 

fett'ing forth  that  a  co?nmiJpon  of  bankruptcy  is  iffued  againjl 
————  and  that  the  faid —  is  proved  before  them   the 

faid being  the  fnajor  part  of  ihe  commijjioners   autho- 

ri-Led  in  the  faid  commijfion.^  to  be  a  bankrup :  And  whereas 
application   hath  been  made  to  7ne   by by   order   of  the 

faid  commijfioners^  for  the  apprehending  the  faid  Thefe 

are  therefore  to  require  you,  on  fight  hereof,  to  take  and  ap- 
prehend the  faid and  bring  him  before  m.e  or  fomc  other  of 

his  maje/ifsjufiices  of  the  peace  for  the  faid  county,  to  be  pro- 
ceeded againjl  according  to  law.     Given  under  my  hand  and 

■  fcalthis  — i—  dav  of,  &c. 


VcnL.  I.  N  B.  C 
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B.     Commitment  thereon, 

K  To  the  keeper  of  the  common  gaol 

\at in   the  faid   county,    J.  P, 

Weftmorland.  "scfquire  one  of  his  majcfty's  jufticcs 
•  of  the  peace  for  the  faid  county 
^  fendeth  greeting  : 

TSend  to  you  herewith  -— — —  being  duly  certified  to  he  a 
■*■  bankrupt^  requiring  you  to  keep  him  in  the  faid  gaol  until  he 
frail  be  dif charged  according  to  law.     Given . 


Baron  Court. 

TH  E  court  baron  is  a  courtwhich  everylord  of  a  manor, 
(anciently  called  a  baron)  hath  within  the  precinct 
of  that  manor.  The  bufmefs  thereof  is,  to  inquire  of  mat- 
ters concerning  the  lord  and  tenant  in  their  f/'y// capacity 
only,  as  of  the  death  of  tenants  fince  the  laft  court,  of  alie- 
nations, fiirrenders,  incroachments,  trefpafl'es,  efcheats, 
forfeitures,  and  fuch  like.  But  with  this  court  is  fre- 
quently held,  by  grant  or  prefcription,  a  court  leet ;  the 
iurifdidiion  whereof  extendeth  to  all  criminal  mztters  with- 
in the  precindl,  for  the  prefervation  of  the  king's  peace : 
For  which  fee  the  title  Lea. 
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I.  What  it  is 

II.  How  ptinifljed. 

I.  What  it  is* 

HIS  word  barratry  we  have  received  either  from 
j^  the  Danes,  or  Mormans,  or  both:  for  barratta in  the 
Danifhi  and  ba'et  in  the  Norman^  do  equally  fignify  a 
quarrel  or  contention. 

And  a  barrator^  in  legal  acceptation,  doth  fignify  a 
common  mover ^  exciter,  or  maintainer  offuits  oy  quarrels,  either 
in  courts,  or  in  the  country,     1  Inft,  368.     i  Haw.  243. 

3  ^ 


J  cotnmon  mover']  It  feems  clear  that  no  one  can  be  a 
barrator  in  refpecl:  of  one  a6l  only;  for  every  indi(!;hne.,c 
for  fuch  crime  muft  charge  the  defendant  with  being  a 
common  barrator.      i  fiaw.   243,   4. 

Mover^  exciter,  or  jnawtainer']  Yet  it  feemeth,  that  an 
attorney  is  in  no  danger  of  being  judged  guilty  of  an  adt 
of  barratry,  in  refpecl  of  his  ufahitaining  another  in  a 
groundlefs  aclion,  to  the  commencing  whereof  he  was  no 
way  privy,      i  Haw.  243. 

Alfo  it  hath  been  holden,  that  a  man  fhall  not  be  ad- 
judged a  barrator,  in  refpedt  of  any  number  of  falfe  actions 
brought  by  him  in  his  own  right;  for  in  fuch  cafes  he  is 
liable  to  cods,      i  Haw.  .243. 

In  courts']  Either  courts  of  record  ;  or  not  of  record,  as 
in  the  county,  hundred,  or  other  inferior  courts.  1  Inji. 
368. 

Or  in  the  country]  In  three  manners :  i.  In  difturbance 
of  the  peace.  2.  In  taking  or  keeping  of  poU'eiTion  of 
lands  in  controverfy,  not  only  by  force,  but  alio  by  fub- 
tilty  and  deceit,  and  moft  commonly  in  fuppreflion  of 
truth  and  right.  3.  By  falfe  inventions,  and  fowing  of 
calumniations,  rumours,  and  reports,  whereby  difcord  and 
difquiet  may  grov/ between  neighbours,   i  hi/l.  368. 

//.  Hqzv  jumped. 

By  the  ftatuteof  34  Ed.  3.  ^.'  i.  The  jujiices  of  the  peace 
Jhall  have  pozver  to  re/irain  all  barrators^  and  to  purfue^  ar- 
re/}.,  take  and  chajiife  the?n^  according  to  their  trejp.-fs  or 
offence. 

And  altho'  this  ftatute  doth  not  create  the  offence,  but 
fuppofes  it  at  common  law,  and  only  appoints  the  punifh- 
ment,  yet  an  indi6lment  of  barratry,  concluding  againji 
the  form  of  the  fatute,  is  holden  to  be  good,  and  agreeable 
to  many  precedents.   Cro.  Eliz.  148.    i  Haw.  244. 

But  it  hath  been  refolved,  that  fuch  indicftment  is  not 
good,  without  alfo  concluding  again/i  the  peace  \  for  this 
is  an  effential  part  of  it,  as  being  an  offence  by  the  com- 
mon law.      I  Haw.  244. 

And  it  hath  been  holden,  that  an  indicSlment  of  this 
kind  may  be  good,  without  alledging  the  offence  at  any 
certain /)/flc^;  becaufe,  from  the  nature  of  the  thing,  con- 
fiftingof  the  repetition  of  feveral  a6^s,  it  muft  be  intended 
to  have  happened  in  feveral  places;  for  which  caufe  it  is 
faid,  that  a  trial  ought  to  be  by  a  jury  froin  the  body  of  the 
county.     I  Haiv.  244. 

N  2  Which 
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Which  cafe^  and  that  of  a  common  fcold,  (eem  to  be 
the  only  offences  for  which  a  general  indictment  wsiU  lie, 
without  fhewing  any  of  the  particular  facSts  in  the  indi6l- 
ment ;  for  barratry  is  an  offence  of  a  complicated  nature, 
confiftingin  the  repetition  of  divers  acls  in  difturbance  of 
the  peace,  and  it  would  be  too  prolix  to  enumerate  them 
in  the  indictment;  and  therefore  experience  hath  fettled 
it  to  be  fufHcient  to  charge  a  man  generally  as  a  common 
barrator,  and  before  the  time  to  give  the  defendant  a  note 
of  the  particular  matters  which  are  intended  to  be  proved 
againft  him  •,  for  otherwife  it  v^ill  be  impoffible  to  prepare 
a  defence  againd  fo  general  and  uncertain  a  charge,  which 
may  be  proved  by  fuch  a  multiplicity  of  different  inftances ; 
and  therefore  the  court  generally  will  not  fuffer  the  pro- 
fecution  to  go  on  in  the  trial  of  the  indictment,  without 
fuch  note  being  given  to  the  defendant,  i  Haw.  244. 
2  Haw.   226,'  7. 

As  to  the  Icind  and  manner  of  pumfhment,  it  is  faid, 
that  if  the  offender  be  a  common  perfon,  he  fliall  be  fined 
and  imprifoned,  and  bound  to  his  good  behaviour;  and  if 
he  be  of  any  profeffion  relating  to  the  law,  he  ought  alfo 
to  be  farther  punifhed,  by^being  difabled  to  practife  for  the 
future.      I  Hazv.  244. 

And  by  the  J2  G.  c  29.  If  any  perfon,  who  hath  been 
convicted  of  forgery,  perjury,  fubornati'on  of  perjury,  or 
common  barratry,  foall  pradtife  as  an  attorney  or  folicitor  5 
he  (hall  be  tranfported  for  feven  years,    f.  4. 


Concerning  the  fettlement  of  baftard  children,  fee 
title  POO^ 

I.  Who  Jh all  he  deemed  a  haftard, 
H.  Securing  the  reputed  father. 
HI.  Bond  to  indemnify  the  parijh. 
'  iV.  Order  of  filiation  and  maintenance  by  thejuftices, 
,  V.  Appeal  againfl  the  order. 

VI.  Punifrment  of  the  mother  and  reputed  father, 

VII.  Mother  or  reputei  father  running  azvay. 

VIII.  Murdering  a  baflard  child. 

1X»  Capacity  of  a  baflard  as  to  inheritance. 
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/.  U^ho  Jhall  he  deemed  a  hajiard, 

I.   rXlHE  v/ord  ^^^r^  feemeth  to  have  been  brought  Meaning  of  the 

_^  unto  us  by  the  Saxom  ;  and  to  be  compounded  of  word  baftard. 
hafe-t  vile  or  ignoble,  and  Jlart^  or  Jleort  fignifying  a  rife 
or  original.  By  the  Gommon  people  in  the  north  (amongft 
whom  is  preferved  much  of  the  ancient  Saxon)  it  is  ftili 
pronounced  bafiart^  denoting  a  perfon  fprung  from  a  vile 
or  fpurious  origin  ;  even  as  an  upfiart  is  a  perfon  fuddenly 
rifen  from  a  mean  extraction  in  general. 

2.  Lord  Coke  fays.  We  term  all  by  the  name  of  baflards  Baftarj  br)rn  in 
that  are  born  out  of  lawful  marriage.  By  the  common  Uviul  marriage. 
law,  if  the  hufband  be  within  the  four  feas,  that  is,  within 
the  jurifdic^tion  of  the  king  of  England,  if  the  wife  ha-th 
iflUe,  no  proof  is  to  be  admitted  to  prove  the  child  a 
baftard,  unlefs  the  hufband  hath  an  apparent  impojjlbility  of 
procreation,  as  if  the  hufband  be  but  eight  years  eld,  or 
under  the  age  of  procreation,  fuch  iflue  is  baftard,  albeit 
he  be  born  within  marriage.  But  if  the  ilTue  be  born 
within  a  month,  or  a  day,  after  marriage,  betv.'een  par- 
ties of  full   lawful   age,  the  child  is  legitimate,      i  /f?/?. 

244- 

yT/.  6  G.  2.  Lomax  and  Holmden.  In  ejeClment  the 
queftion  on  a  trial  at  bar  was,  whether  the  leflbr  was  fon 
and  heir  of  Caleb  Lomax,  efquire,  deceafed  ;  which  de- 
pended on  the  queftion  of  his  mother's  marria'ge.  And 
that  being  fully  proved,  and  evidence  given  of  the  huf- 
band's  being  frequently  at  London,  where  the  mother  liv- 
ed, fo  that  accefs  mufl  be  prefumed  j  the  defendants  were 
admitted  to  give  evidence  oThis  inability  from  a  bad  ha- 
bit of  body.  But  their  evidence  uQt  going  to  an  hnpojji- 
hility,  but  an  improbability  only  ;  that  was  not  thought 
fufiicient,  and  there  was  a  verdict  for   the    plaintiff.     Sir. 

And  it  is  faid,  that  formerly  if  the  hufband  was  within 
the  four  feas,  no  proof  of  non  accefs  to  his  wife  was  ad- 
mitted, but  the  child  v/as  deemed  to  be  his;  but  as  this 
notion  was  budt  on  no  rational  foundation,  it  is  now  en- 
tirely departed  from  j  and  though  the  hufband  and  wife 
are  both  in  England,  if  there  is  fufficient  proof 'that  he 
had  no  accefs  to  her,  t1:ie  child  will  be  a  baftard.  And 
this  was  determined  in  the  cafe  of  Pcndreli ^nd  PaidreH, 
AJ.  5  G.  2.  which  was  an  iiuie  out  of  chancery,  to  try 
whether  the  phintifF  was  the  heir  at  law  of  one  Tbonh's 
P.r.idrcll.  It  v.'as  agreed,  tlu;t  the  plaintiir 's  father  and  mo- 
ther were  married,  and  cchabiied  ior   fonie   months;   that 

IN  3  they 
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thev  parted,  (he  flaying  in  London^  and  he  going  into 
StflJfo)dJ}nre\  that  at  the  end  of  three  years  the  plaintiff  was 
born.  And  there  being  fome  doubt  upon  the  evidence, 
whether  the  hu(band  had  not  been  in  London  within  the 
laft  year,  it  was  fent  to  be  iried.  And  the  plaintiff  relied 
at  firft  upon  the  prefumption  of  law  in  favour  of  legiti- 
macy, which  was  encountered  by  flrong  evidence  ot  no 
acccfs.  And  it  was  agreed  by  court  and  counfel,  on  the 
trial  at  GuUdbull^  before  Lord  Ch.  J.  Raymond,  that  the 
old  dottrine  of  being  within  the  four  feas  was  not  to  take 
place,  but  the  jury  were  at  liberty  to  confider  of  i  he  point 
of  accefs,  which  they  did,  and  found  againfl  the  plaintiff. 
And  the  court  of  chancery  acquiefced  in  the  determina- 
tion.     Sir,   925.      Jndr.  g. 

T.    10  G.  2.   K.  and  the  inhabitants  of  Bedall  in   Tork" 
jh'ire.  An  order  was  made  upon  one  Moor,   as  the  putative 
Yather  of  twobaftards,  born  of   the    body    of  Eliznl/cth  the 
wifejDf  Richard  Sharplejs  :  in  which  it  was  Itated,    that  for 
{evQW  years  before,  the  hufband  had  had  no  accefs    to   her, 
fhe  having  never  {ten  or  heard   of  him  all  that  time,  and 
not  knowing  whether  he  was   alive  or   dead  ;  which    the 
juftices  adjudge  to  be  true,  and  that  Moor  is   the  father  of 
them,  and  order  him  to  provide   accordingly.     Upon   ap- 
peal to  the  feilions,  the  cafe  is  flated  with  fome  variation: 
that  in  1728,  flie  was  married  to  Sharplefs^  then  a  foldier 
in  AluHins  troop,  in  a  barn,  by  a  perfon   not  in  the  habit 
of  a  clergyman  ;  that  there  had  been   no  accefs    for   (even 
years:  but  it  appearing  by  a  certificate  from   the  commif- 
fary  general's    office,    and    from   the    evidence    of  Simon 
Clarkfon,  ihsii  one  Richard  Sharplefs,  who  he  was   told  was 
formerly  in    AluUin?,   troop,  was   muflered   as    a    private 
gentleman  in  the  third  troop  of  horfe   guards,  from   June 
25,  1733,  to  Feb.  23,   1736,  though  Clarkjon  faid  he  could 
not  take  upon  him  to  fwear   that  it  was  the  fame    Richard 
Sharplcfs  pretended   to  be  married  as   aforefaid  ;  upon  this. 
fuppofition  of  the  hufband's  being  alive,    the  feffions  were 
of  opinion,  the  children  were  not  baftards,  and    reverfed 
the  order  of  the  two  juftices.     And  now  upon  debate,  the 
order  of   feffions  was   qualhed,  and  the  order  of  two  juf- 
tices confirmed  :   for   it  being   ftated  in  both  orders,  that 
there  was  no  accefs  accordina:  to  the  cafe  of  Pendrcll  znd 

o 

Pefjdrell,  it  was  immaterial  whether  the  hufband  was  alive, 
cr  not.     Str.  1076. 

And,  Ad.  10  IK  K.  and  Ahherton.  The  cafe  was,  a 
feme  covert,  during  the  abfence  of  her  hufband  at  Cadizy 
was  brought  to  bed  of  a  baftard  ;  and  her  hufband  was  not 
ill  England  from  the  time  of  her  conception,  till  fhe  was 

■  brought 
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brought  to  bed.  The  queftion  was,  whether  this  child  was 
a  baftard,  efpecially  within  the  words  of  the  ftatute  of  the 
I'S  E/iz.  (hereafter  following)  which  faith,  children  begotten 
and  born  out  of  lawful  matrimony  ;  which  cannot  be  fa  id  of 
this  cafe,  the  mother  being  married  at  the  time  of  the  birth 
of  the  child;  and  if  fiicb  a  mother  fliould  kill  fuch  child, 
fhe  could  not  be  guilty  of  murder  within  the  ftatute  of  the 
21  7.  e.  27.  But  by  the  court;  He  is  a  baflard  who  is 
begotten  and  born  of  a  feme  covert,  whilil  the  huToand  is 
beyond  the  four  feas.  And  in  a  real  aiSiion  if  general 
baftardy  was  pleaded,  the  biftiop  ought  to  certify  fuch  a 
one  a  baftard.  And  where  a  man  is  abaftard,  he  is  fuch 
to  all  purpofes,  and  why  not  within  the  18  EL  For  though 
the  flatute  of  21  y.  is  a  penal  law,  yet  the  a6l  of  iS  EL  is 
a  remedial  law.     L,  Ray?n.  395,  396. 

3.  But  this  non-accefs  of  the  hulband  ought  to  be  prov-  How  far  the 
ed  otherwife  than  upon  the  wife's  oath  ;  as  in  the  follow-  wife's  oath  {h%\X 
ing  cafe;  M.  8  G,  2.  K.  and  Reading.  The  defendant  ^^'^J^''™'^^'"'^ 
Reading  wzs  adjudged  by  an  order  of  baftardy,  to  be  the 
putaiive  father  of  a  ballard  child,  begotten  of  the  wife  of 
one  Almont  of  Sherborn.  The  faid  woman  on  the  appeal,  , 
gave  evidence,  that  the  fsid  iCtWi;;^  had  carnal  knowledge 
of  her  body  in  or  about  Jugu/l  1732,  and  fcveral  times 
fmce  ;  and  that  her  hufoand  had  no  accefs  to  her  from 
li'fiiy  17315  to  the  time  of  her  examination  in  that  court, 
being  the  3d  of  O,^ob,:r  1733,  '^"^  that  the  laid  Reading  was 
the  faiher  of  the  faid  child.  And  the  queftion  on  removal 
of  the  fame  into  the  king's  bench  was,  whether  the  wife,  in 
this  cafe  ftiould  be  admitted  as  an  evidence  for  oragainfther 
hul'bjnd,  and  to  baftardize  her  own  child.  And  the  v.'hole 
court  were  of  opinion,  that  the  wife  could  be  a  witnefs  to 
no  other  fa6l  but  that  of  incontinence,  and  that  this  (he 
mufi:  be  admitted  to  bs  witnefs  to  from  the  neceflity  of  the 
thing  ;  but  not  to  the  abfence  of  her  hufband,  which 
might  properly  be  proved  by  other  witneftes  ;  and  likened 
it  to  the  cafe  of  l>ue  and  cry,  where  the  perfon  robbed 
fhall  be  admitted  a  witnefs  of  the  fact  of  robbery,  but  not 
to  prove  any  other  matter  relating  thereto,  as  in  what 
hundred  the  place  was,  and  the  like,  becaufc  that  may  be 
proved  by  others.     2  Se/f.  Ca.  175. 

And  in  the  cafe  of  K.  and  Rsoke^  M.  26  G.  2.  The 
order  of  the  two  juftices  ftates  ;  it  ap[7ears  to  us  by  exa- 
mination of /)<jro//>)'  the  wife  of  the  reverend  Mr.  Henry 
Bird^  that  (he  lived  feparate  from  her  hufband  from  Mi- 
chaehnas  1750,  to  February  1752  ;  and  that  (he  has  not  in 
all  that  time  feen  or  been  with  him,  he  being  a  prifoner 
in  York  caftle  :  That  '^ohn  Rooke  had  carnal  knowledge  of 
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her  body,  on  the  30th  of  'January  1750,  and  got  her  with 
child  of  the  baftard.  Exception  was  taken,  that  the 
wife  in  this  cafe  was  an  incompetent  witnefs.  By  Lee 
Ch.  J.  and  the  court  :  How  far  the  evidence  of  the  wife 
is  to  be  admitted  upon  orders  of  baftardy,  is  now  fettled 
in  the  cafe  of  K.  and  Reading;  where  the  wife  appeared 
upon  the  order  to  be  the  only  witnefs  to  charge  the  puta- 
tive father :  upon  this,  the  order  was  quaflied  ;  and  the 
reafon  given  by  the  court  was,  that  the  wife  might  be  ad- 
mitted to  prove  the  acl  of  adultery  ex  necejfitate^  for  of  that 
there  could  be  no  other  evidence  ;  but  not  to  prove  other 
fails,  of  which  there  may  be  v/itnefTes.  The  cafe  be- 
ing fimilar,  muft  be  determined  upon  the  authority  of 
that  cafe.  The  wife's  examination  alone  does  not  make 
the  order  bad,  but  the  facls  to  which  (he  is  examined. 
The  necelTity  of  the  thing  excepts  her,  as  to  the  fa6t  of 
adultery,  out  of  the  general  rule;  but  not  as  to  the  fact 
of  no  accefs,  for  that  may  be  proved  by  particular  circuni- 
ftances  examinable  by  the  juftices  below.  But  upon  this 
order  flie  appears  to  be  the  only  evidence  :  and  her  decla- 
rations are  not  admiflible  to  baftardize  her  iflue.^  And  the 
order  was  quafhed,      i  Wilfon^  34.0. 

But  in  the  cafe  of  K.  and  Bedall  abovementioned,  The 
order  reciting,  that  on  the  examination  of  the  mothes,  and 
en  other  ■proof,  it  appeared  ihat  her  hufband  had  no  accefs 
to  her,  Vv'as  held  to  be  good  ;   for  there  the  v/oman's  oath 
is  not  fet  forth  as  the  only  evidence,  out  other  proof  which 
mufl:  be  intended  legal  proof.      Jndr.  8. 
Child  born  du-         4.  AL  5  An.  St.  George'i  and  St.  Margaret's  Wejimhifler, 
ring  a  divorce.     Where  a  woman  is  feparated  from  her  hufband  by  a  divorce 
a  7nenja  :3  tboro,  the  children  fhe  has  during  the  feparation 
are  baftards  ;  for  a  due  obedience  to  the  fentence  {hall  be 
intended,  unlefs  the  contrary  be  fhewed  :  but  if  a  hufband 
and  wife,  v/ithout  fentence,  do  part  and  live  feparate,  the 
children  (hall  be  taken  to  be  legitimate,  and  fo  deemed  till 
the  contrary  be  proved,  for  accefs  fhall  be  intended.     Buc 
if  a  fpecial  verdift  find  the  man  had  no  accefs,  it  is  a  baf- 
tard ;   and  fo  was  the  opitnon  of  lord  Hale,  in  the  cafe  of 
Dickins  and  Collins,      i  Salk.  123. 
Widow  having  a       5.  The  law  hath  appointed  no  exa£t  certain  time,  for 
child  after  heir     {^g  birth  of  legitimate  ifTue,  by  the  widow  after  the  death 

iafband's  deatn.      r  i         u     ri        j  r^  / 

or  her  huiband.      i  Danv.  726. 

M.  7  y.  Aljop  and  Bowtrell.^     The   queftion  was,  whe- 
ther, tne  won^an   being    delivered  of  a  child  forty  weeks 
and  nine  days  after  the    death  of  her  hufband,  fuch  child 
Ihould  be  deemed  a  baftard.     And  it  was  proved,   that  her 
4  deceafcd 
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cfeceafed  hufband's  father  did  much  abufe  her,  and  caufed 
her  to  lie  in  the  ftreets  ;  ai)d  three  phyficians  (two  of 
them  beiijg  doclors  of  phyfick)  made  oath,  that  the  child 
came  in  time  convenient  to  be  the  child  of  the  party  who 
died ;  and  that  the  ufual  time  for  a  woman  to  go  with  child, 
is  nine  months  and  ten  days,  to  v/it,  folar  months,  at  thirty 
days  to  the  month,  and  not  lunar  months  j  and  that  by 
reafon  of  the  want  of  firength  in  the'  woman  or  the  child, 
or  by  reafon  of  ill  ufli^e,  (lie  might  be  a  longer  time,  viz. 
to  the  end  of  ten  months  or  more.  And  the  phyficians  far- 
ther affirmed,  that  a  perfe6l  birth  may  be  at  (even  months, 
according  to  the  ftrength  of  the  mother  or  child,  which 
is  as  long  before  the  time  of  the  proper  bir;h.  And  by  the 
fame  realon  it  may  be  as  long  deferred  by  accident,  which 
is  commonly  occafioned  by  infirmities  of  the  body,  or  paf- 
fions  of  the  mind.  And  the  child  was  adjudged  to  be  le- 
gitimate.    Cro.Jac.^i^i. 

II.  Securing  the  reputed  father. 

By  the  6  G.  2.  ^.31.  Whereas  the  Liivs  jiow  in  being 
are  not  fuificient  to  provide  for  the  fecuring  and  indemni- 
fying parifhes  and  other  places,  from  the  great  charges 
frequently  arifing  from  children  bego:ten  and  born  out  of 
lawful  matrimony  j  it  is  ena6ted,  1/jat  if  any  fmgle  tvotnan 
J})all  he  delivered  of  a  hafard  child^  which  fhall  be  chargeable, 
or  likely  to  become  chargeable  to  any  pari/h  or  extraparocbial 
place  I  or  Jloall  declare  herfeif  to  be  zuith  child^  and  that  fuch 
child  is  likely  to  be  born  a  bajiard,  and  to  be  chargeable  to  any 
parijhor  exiraparochial  place  ^  and  fnall  in  either  offueh  cafa, 
in  ati  examination  (A)  to  be  taken  in  writing.,  upon  oath^  be- 
fore one  juflice  of  the  county^  city,  cr  town  corporate^  zvhcr^ 
fuch  parijh  or  place  jhall  Ije,  charge  any  perfon  with  having 
gotten  her  with  child;  it  Jhall  be  lawful  for  fuch  jujiice.,  upon 
application  made  to  him  by  the  over  Jeers  of  the  poor  of  fuch  pa- 
rifit  or  one  of  them,  or  by  any  fubjlantial  hoiijljolder  of  fuch 
extraparochial place,  to  iffite  out  his  zvarrant  (B)for  the  im- 
mediate apprehending  fuch  perfon  fo  charged  as  aforefaid,  and 
for  bringing  him  before  fuch  juflice,  or  before  any  other  of  his 
majefiy''sjujHces  of  the  peace  of  fuch  county,  city,  or  town  cor- 
porate: Jndthe  jufiice  before  tuhomfuch  perfon  Jljall  be  brought 
Jhall  co?nmit  (C)  him  to  the  comm  n  gaol  or  hnfe  of  correition, 
unlefs  he  fl^all  give  Jecurity  (D )  /o  indemnify  fuch  parijh  or  place^ 
or  JJjall  enter  into -a  recognizance  (E)  zvith  fujjicientfurcty\  upon 
condition  to  appear  at  the  next  general  quarter  J'cJJions,  or  gene- 
ral Jejfwns,  of  the  peace,  to  he  h olden  for  Juch  county  or  iiberfy, 
and  to  abide  and  perform  fuch  order  or  orders  as  Jhall  bo  made, 
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in  purfuance  of  an  nci  pajfcd  in  the  \%th  year  cfthe  reign  of  her 
late  nwjcjly  queen  Elijabcth^  concerning  bcijiards  begotien  a.:  d 
torn  out  of  lawful  7natr'wiony.      f.  i. 

Ifjiie  out  his  warrant  for  immediate  apprehrndingl  If  the 
conitable,  having  a  warrant  to  apprehend  the  reputed  fa- 
ther, Tnal!  willingly  or  negligently  fufFer  him  to  efcape  ; 
he  may  be  bound  over'  to  the  fcffions,  and  there  indidted, 
fined,  and  imprifoned  J  and  under  the  influence  thereof  be 
compelled  to  make  fatisfavStion  to  the  prcfecutors. 

To  appear  at  the  next  genera!  quarter  feJfions'\  It  hath  been 
ufual,  to  bind  fuch  perfon  to  appear,  not  at  the  next  i^^- 
fions  generally,  but  at  the  next  feiiions  after  the  child 
ihall  be  born  ;  upon  a  principle  of  convenience,  left,  if 
the  child  lliould  not  be  born,  or  the  mother  not  be  able 
to  go  before  the  juftices  in  oider  to  filiate  the  child,  be- 
fore the  next  feffions,  the  reputed  father  fiioulu  be  gone, 
and  the  defign  of  the  a-£l  be  fruflrated.  But  the  words  of 
the  avSl  inu(t  be  parfaed  ;  and  therefore  he  muft  be  bound 
to  appear  at  t'-'e  next  general  quarter  Jcffions  [or,  general fef- 
f'cns]  of  the  peace  to  be  holden  for  fuch  county  or  liberty, 
and  to  abide  and  perforni  fuch  order  or  orders  as  Jhall  be  inade 
in  purjuance  of  an  act  pafj'ed  in  the  \%th year  of  the  reign  of 
her  late  majcjiy  queen  Elifahcth^  concerning  bflards  begotten 
and  born  out  of  lawful  niairiniany. 

Elifabcthl  This  flatute  recites  the  name  of  queen  E/i- 
Jabeth  with  the  letter  /;  whereas  the  ftatutes  themfelves  of 
that  queen's  reign  do  always  exhibit  her  name  with  a  z. 
Which  is  noted  here  only,  as  not  exa6tly  agreeable  to 
that  precifion  which  ordinarily  is  required  in  reciting  aiSls 
of  pariiametit  in  cafes  penal. 

And  if  ju:h  tuornan  jhall  die,  or  be  ?narried,  before  fje  Jhall 
be  delivered.,  cr  mifcarry  of  fuch  child,  or  Jhall  appear  not  to 
have  been  with  child  at  the  time  of  her  examination^  fuch  per- 
fon Jhall  be  difcharged from  his  recognizance  at  the  next  f elf  ons^ 
or  immediately  relcajed  out  of  cvjlody  by  warrant  of  one  jujiice 
,  refiding  in  or  near  the  limits  where  fuch  parijl)  or  place  fall 
lie.     f.  2. 

And  on  application  made  hy  any  fuch  perfon,  who  frsall  be 
committed  to  any  gaol  or  hoife  of  correSiion,  or  by  any  perfon  en 
his  behalf,  to  any  jujcice  rejiding  in  or  near  the  limits  whire 
fuch  parijio  or  place  Jhail  lie  ;  fuch  jiflice  Jhall  fmimon  the  over- 
Jeers  of  the  poor  of  fuch  par  ijh,  or  one  or  more  Jubjiantial  hoif- 
holders  of  fuch  extraparochial  place,  to  appear  before  him  at  a 
time  and  place  to  be  mentioned  in  fuch  fummons,  to  fhew  caufe 
why  fuch  perfon  Jliould  not  be  dij'charged :  And  if  no  order 
Ihall  appear  to  have  been  made,  in  purfuauce  of  the  iSth   of 
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Elif.  zuUhin  fix  zveeks  after  fw.h  woman  foall  have  he  en  de- 
livered^ fuch  jujlice  jnay  dijcharge  him  frorn  his  imprijon- 
ment.     r.  3. 

But  ii  jhall  not  he  laiuful  for  any  ju/iice.,  to  fend  for  any 
woman,  before  pe  fnall  be  delivered,  and  one  month  after,  in 
order  to  her  being  examined  concerning  her  pregnancy  j  or  to 
cotnpel  any  woman.,  before  fne  Jljall  he  delivered,  to  anjvjer  any 
qitrjlions  relating  to  her  pregnancy,      f.  4 

To  compel  any  vjomaii]  M  11  G.  K,  and  Chandler.  In- 
diclment  for  fecreting  a  woman  big  with  an  illegitimate 
child,  fo  that  Ihe  could  not  be  had  to  give  evidence  about 
the  father.  The  defendant  demurred.  And  by  the  court. 
Judgment  muft  be  given  for  the  defendant,  for  the  child 
cannot  be  illegitimate  befote  it  is  born,  there  being  always 
a  poflibility  that  it  may  be  born  in  lawful  wcdloclv.  And 
by  this  act  the  woman  is  not  to  be  compelled.  Str.  612. 
L.  Raytn.  I  368. 

in.  Bond  to  indemnify  the  'parifh. 

By  the  aforefaid  ftatute  of  6  G.  1.  c.  31.  The  juHice 
before  whom  the  party  fhall  be  brought  fhall  commit  him, 
unlefs  he  fhall  ^ivejecuriiy  to  indemnify  the parijh,  or  enter 
into  recognizance  to  appear  at  the  felJions. 

In  this  cafe,  whether  a  bond  or  other  fecurity  ought  to 
be  made  to  the  churchwardens  and  overfeers  and  their 
fuccefl'ors,  or  to  their  executors  or  adminiilrators,  hatli 
been  queftioned  :  concerning,  which  the  author  of  the 
Readings  upon  ihe  Statutes  faith  thus  :  Thofe  gentlemen 
who  have  taken  upon  them  to  direct  the  officers,  to  have 
fuch  bonds  or  other  fecurities  made  to  them  and  their 
fuccefTors,  would  do  well  to  conllder,  whether  the  church- 
wardens and  overfeers  are  fuch  a  corporation  as  can  pur- 
chafe,  fue  and  be  fued  :  And  whether  bonds,  being  things 
in  action,  it  may  not  be  difficult  for  the  fuccefTors  of  the 
churchwardens  and  overfeers,  to  whom  they  were  made, 
to  maintain  an  action  on  a  bond  made  to  their  predecef- 
fors.  It  is  tiue,  churchwardens  may  maintain  an  action 
for  the  goods  of  their  church  :  but  they  are  not  fuch  a 
corporation,  as  can  take  or  purchafe  lands,  or  take  fecu- 
rities for  the  ufe  of  their  church,  except  in  London. 
And  it  was  never  pretended,  that  the  churchwardens  and 
overfeers  of  the  poor  are  a  corporation  in  any  rcfpecSl  in 
relation  to  the  poor,  and  confequently  can  neither  fue  nor 
be  fued  as  fuch.      Read.  Baji. 

Arid  indeed,  upon  the  whole,  the  taking  of  a  bond  In 
any  kind  feemeth  not  fo  convenient  for  the  parifii,  as  an 
order  made  by  the  juftices  j  becaufe  the  fuing  upon  a  bond 

is 
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is  both  tedious  and  exfienfive,"  whereas  the  courfe  of  car- 
rying an  order  into  execution  is  very  (hort  and  oafy. 

But  then,  on  theofher  hand,  a  bond  will  bind  a  man's 
executors  5  but  the  order  of  the  juftices  being  obligatory 
only  upon  the  man  himfclf,  when  he  dies,  the  order  dicth 
with  him. 

It  fometimes  happens,  by  the  mother's   removing  into 
another  parilh,  that  the  child  is  not  born  in  the  parifli  in- 
demnified ;  but  this   doth  not  abfolutely   quit  the  bond  : 
becaufe  there  is  a  confequential  damage  to  the  parifh   in- 
demnifisd,    which  may  afiect  the  reputed    father.      For 
where  the   child  goes  with   the   mother  for  nurture,  the 
parifh   where    the  child  was  born,    and    not  the  parifli 
where  it  refides  with  the  mother,  is  bound  to  maintain  it. 
As  in  the  cafe  of  Sitnpfm  and  'Johnfon^  M.  19  G.  3.  vyhich 
was  a  cafe  referved  from  the  alTizes  for  the  opinion  of  the 
court,  on  an  a6lio|i  of  debt  upon  a  bond.     The  defendant 
Johnfon^  being  apprehended  by  virtue   of  a  warrant  under 
the  ilatute  of  6  G.  2.  gave  bond  in  the  ufual  form  to  in- 
demnify the  parifli  of  IVichham  St.  Paul^  againft  all  cofl:Sj 
charges,  and  other  demands,  touching   and  concerning  a 
child  of  which  Jemiina  IVaaJs  was  then  pregnant,  and  likely 
to  be  born  a  bafl:ard.     It  happened,  that  before  the  birth 
of  the  child  flie  removed  herfelf  voluntarily  from  Wickham 
St.  Paul  to  the  parifli  of  Gurjiingthorpe^  and  was  there  de- 
livered of  the    fame    baflard   child.      After  her  delivery, 
fhe  returned  to  the  parifli  of  JVickham  St.  Paul,  where  her 
legal  fettlement  was,  carrying  her   child  with   her,  and 
received    i  s    6  d  weekly   from  the  plaintiff  Simp/on,  who 
was  one  of  the  overfeers  of  the  poor  there,  for  the  main- 
tenance of  herfelf  and  her  child.     No  order  v/as  made  by 
anyjuftice,  directing  the  allowance  of  the  faid  is  6d  or 
any  other  fum  to   be  made  hy  the  parifli  officers  of  Wick- 
ham St.  Paul.     And  no  demand  was  made  at -.iny  tim'e  oa 
the  defendant  "Johnfon^  who  lived   in  the  adjoining  parifli 
o^  Guejlingtho^pe-^  but  a   demand  was  made  on  one  of  his 
fufeties,  who  refufed  to  pay. — The  court  were  fo  clearly 
of  opinion  with   the  defendant,  that  they  would  not  hear 
his  Cvounfel.     Lord  Mans/it-kl  izid,  that  the  payment  by  the 
pariih  olHccrs   of   IVickham    was  doubly  voluntary  ;  firflr, 
becaufe  tiiere  had  been  no  order  upon  them  to  pay  ;  and 
fecondly,  becaufe   they  were    not  liable  to  maintain  the 
child,  but  the  parifli  where  it  \w?s  born,  ar.d  they-  fliould 
have  applied  to  the  officers  of  that  pariih.     Douglas.,  7.— 
And  this    pariih,  by   virtue  of  the   bo;:d,  m-ight  have  a 
remedy  over  af^ainft  the  reputed  father. 

This 
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This  queftion,  whether  chiWren  under  feven  years  of 
ege,  v/ho  are  living  with   their  mother  for  nurture  at  the 
place  of  the  mother's  fettlement,  but   whofe  own  fettje- 
ment  is  in    another    parilh,  are  to  be  maintained  by  the 
parifh  where  the   mother   lives  snd  is   fettled,  was  deter- 
mined in  the  cafe  oi  Darlington  and  Hemlington^  H.  ly  G.  3. 
Eleanor  Guy  v/ent  with  a  certificate  from  the  townfhip  of 
Hcmlingion  in  the  North  Riding  of  the  county  of  Tork^  to 
the  tov/nfh;p  of  D^jr/Zw^i'ijw  in  the   county  oi  Durham,  and 
during  her  refidence  at  Darlington  bore  two  baftard  chil- 
dren there.       Afterv/ards  becoming  chargeable,  two  juf-, 
tices  removed  the  faid  Eleanor  Guy  from  the  faid  townlhip 
of  Darlington  to   the  faid  townfhip   of  Hetnli?2gton  v/hich 
gave   the  certificate  ;  but    faid  nothing   in    their  order  of 
removal  concerning  the  two  baflard  children,  one  of  whonn 
was  then  four  years    of  age,  and    the    other  tv^o  years. 
The  mother  took  them  with  her  to  Hemlingtcn.     Where- 
upon Hemlington  applied  to  fome  of  the  juftices  in  the  coun- 
ty of  Durham.,  for  an  order  upon  the  townfhip  of  Darlings 
ion  to  maintain  the   faid  tv/o    baliard    children   then   re- 
ading at  Hemlington  with  their  m.oiher  ps  nurfe   children. 
And  after  fummoning  the  overfeers  of  Darlington  to  fh?w 
caufe,  two  juftices  of  the  county  of  Durham  made  an  or- 
der upon  the  overfeers  of  Darlingto?i   to  pay  to  the  over- 
feers of  Hemlington  two  fhillings  weekly,  for  the  mainte- 
nance of  the  {liidtv/o  baftard  children,  whiift  nurfe  children 
with  their  mother  at  Heinlmgton.     The  overfeers  of  Dar- 
lington appealed  againfi:  this    order  of  maintenance  ;  but 
offered   to  receive  and   provide   for  the    children   in   the 
townfliip  of  Darlington,     The   fingle  queftion   before  the 
feflions  was,  "  Whether  the  townfiiip  of  Darlington  was  or 
"  was  not  obliged  to  pay  to  the   townfliip  of  Hemlington 
*'  any  relief  for  the  two  baftard  children,  whiift  they  re- 
*'  mained  with  their  mother  as  nurfe  children  at,  and  at 
**  the  expence  of,  the  faid  townfhip  of  Hemlington,  flie  re- 
*'  fufing  to  part  with  them  to  the  X.owv\£r\\^' of  Darlington.''^ 
And    the    feffions,  being   of  opinion  that    they  were  not 
obliged,    quaflied    the    order  of  maintenance.     The  pro- 
ceedings  being  removed  into  the  court  of  king's  bench, 
the  court  were  of  opinion,  that  the  townftiip  of  Darling- 
ton was  obliged  to  maintain  the  two  children  at  Hemling- 
ton, whiift  refiding  there  with  their  mother  as  nurfe  chil- 
dren ;  and  therefore    quaflied  the  order    of  feflions,  and 
affirmed  the  order  of  the  two  juftices.     M.  S. 

And  there  is  no  dift'ereuce  as  to  this  point  between 
baftards  and  legitimate  children  :  As  in  the  cafe  of  Sher' 
rnandbury  and  Bolney  (Carth.  279.)     A  woman  with  three 
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children,  all  under  fcven  years  of  age,  being  fettled  in  Sher- 
man :buryt  married  a  man  fettled  in  Bolney.  After  the  mar- 
riage, the  mother  and  three  children  were  fer.t  to  Bolney. 
The  parifh  o'  Shermandhurv^  before  the  marriage,  allowed 
3s  a  weeic  for  the  three  children;  and  the  payment  being 
difcontinued  after  the  marriage,  two  juflices,  on  complaint 
of  the  pariih  of  Bolney^  made  an  order  that  Bhermandhurj 
fhould  continue  to  pay  the  3s.  The  feffions,  and  after- 
wards the  court  of  king's  bench,  confirmed  the  order  of 
the  jiiflices.  And  the  court  fnid,  This  cafe  is  within  the 
equity  of  the  flatute  for  relief  of  the  poor  ;  and  there  is  no 
j-eafon  that  Sbermandbuty  fliould  be  difcharged  of  the  chil- 
dren by  their  mother's  marriage.     Douglas^  10. 

i^/.  21  G.  3.  Kirk  and  StiicklanJ.  It  was  moved  for  a 
rule  to  (hew  caufe,  why  the  defendant  fhould  not  be  dif- 
charged upon  filing  com.mon  bail.  It  was  an  action  of 
debt  upon  a  bond,  conditioned  for  the  indemnification  of 
a  pariih  againft  a  baftard  child.  The  penalty  in  the  bond 
was  50  1  ;  and  the  plaintiff,  in  his  affidavit  for  holding 
the  defendant  to  bail,  had  fworn  that  he  was  juftiy  in- 
debted to  him  in  that  fum.  But  the  defendant,  in  the 
affidavit  on  v/hich  this  motion  was  grounded,  fwore  that 
only  3I  and  fome  odd  {hillings  were  really  due.  The 
court  faid  the  condufl  of  the  plaintiff  was  altogether  un- 
juflifiable,  and  that  he  was  liable  to  an  action:  That  ia 
the  cafe  of  a  bond  conditioned  for  the  performance  of  a 
promife  of  marriage,  and  in  fome  other  inftances,  the 
penalty  is  the  real  debt;  but,  in  other  cafes,  the  bail 
could  only  be  taken  for  the  fum  to  which  the  plaintiff 
would  be  intiiled  in  damages  for  the  breach  of  the  con- 
dition. At  firft,  however,  they  feemed  to  think  they 
could  not  relieve  the  defendant. upon  this  fummary  appli- 
cation, it  having  been  a  uniform  rule  not  to  go  into  the 
merits,  upon  fuch  a  motion,  but  to  take  the  matter  as  it 
Hood  upon  the  affidavit  to  hold  to  bail;  but  at  lafl  they 
granted  the  rule,  declaring  that  they  were  perfuaded  the 
plaintiff  would  not  venture  to  fhew  caufe  againfl  it. 
Douglas^  432. 

E.  \%  G.  3.  Brangwln  and  Perrot,  It  was  moved  for 
leave  to  pay  40 1  (being  the  whole  penalty  of  a  bond  to 
indemnify  a  parifh  againft  a  baftard  child)  into  court, 
with  cofts.  It  was  objedted,  that  this  was  an  adlion  for 
a  fingle  breach  of  the  bond,  on  which  the  parifh  was  in- 
titled  to  recover;  after  which,  the  penalty  iliall  ftill  re- 
main in  full  force,  to  anfwer  fubfequent  breaches,  as  they 
may  arife,  in  infinitum.  But  not  allowed  by  the  court : 
And  the  lord  chief  juttice  De  Grey  faid,  This  is  fo  plain  a 
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cafe,  that  nothing  that  one  can  fay  can  make  it  plainer. 
I'he  bond  afcertains  the  damage  by  confent  of  parties. 
If  therefore  the  defendant  pays  the  plaintiff  the  whole 
ftated  damages,  what  can  ht  delire  more  ?   Black.  Rep.  1 1 90. 

IF.  Order  of  filiation  and  maintenance  hy  the  jujiices. 

If  fecurity  hath  not  been  given  to  indemnify  the  parifn, 
the  next  thing  in  the  courfe  of  proceeding  is  the  order  of 
filiation  and  maintenance  to  be  made  by  the  juftices. 

By  the  18  El.   c.  3.      Concerning  hajiardsbegolten  and  born 
cut  of  lawful  7natrt7nony^   the  f aid  bajlards  being  novj  left  to  be 
kept  at  the  charges  of  the  parijij  tvhere  they  were  born,  to   the 
great  burden  of  the  fune  pnrif)^  arid  to  the  evil  example  and 
encouragement    of  lexvd  life.,  it   is   enatled,    that  ttvo  jujiices 
(  I  Q^)  in  or  t:e>:t  unto  the  limits  where  the  parijh  church  is, 
zuithin  which  parijh fuch  baJJard  fjall  be  lorn,  upon  examina- 
tion ofthecaufe  and  circumjlances  (F),  Jhall  and  may  by  their 
difcretion,  take  order   (G)  as  well  for  the  punijhment  cf  the 
7nother  and  reputed  father,  as  alfo  for  the  better  relief  of  fuch 
parifo,  in  part  er  in  all;  and  fja/l  and  ?nay,  by  like  dijcretiony 
take  order  for  the  keeping  of  every  fuch  bajlard  child.,  by  charge 
ingfuch  tnother  or  reputed  father,  with   the  paymeJit  of  inoney 
weekly,  or  other  fuftentation,  for  the  teliefofjiich  child,  in  fuch 
ways  as  they /hall  think  meet  and  convenient.      And  if  after  the 
fame  order  by  them  fulfcribed  under  their  hands,  the  mother  or 
reputed  father,  upon  notice  thereof,  jhallnot  for  their  part  obferve 
a?!d  perforin  the faid  order,  that  then  every  fuch  party  fo  making  de- 
fault in  not  perfortning  the  faid  order,  to  be  committed  to  vjard  in 
the  common  gaol,  there  to  remain  xvithout  bail  or  mainprife,  ex- 
cept he  or  /he  f)all  put  in  ftfficicnt furety  (K)  to  perform  the 
faid  order,  or  elfe  perfonally  to  appear  at  the   next  general  fef- 
Jions  of  the  peace,  to  be  holden  in  that  county  where  fuch  order 
Jhall  be  taken  ;   and  alfo  to  abide  fuch  order,  as  the  faid  jujtices, 
or  the  more  part  of  them,  then  and  there  /hall  take   in  that  be- 
half {if  they  then  and  there  /Jjall  take  any);  and  if  at  the  faid 
feffwns,  the  /aid  jujiices  /hall  take  no  other  order,  then  to  abide 
and  perform  the  order  bej'ore  made,  as  is  abovejaid. 

And  by  the  1  Cha,  c.  4.  Allju/liees  of  the  peace  within  their 
fever al  limits  and  precinSis,  and  in  their feveral fe/fons,  may  do 
and  execute  all  ihiftgs  concerning  that  part  of  the  faidjlatute, 
that  by  jijlices  of  the  peace  in  the  fever  al  counties  are  by  the 
faidjlatute  limited  to  be  done.  Upon  which  ftat-ute  o(  the 
3  Cha.  there  hath  been  great  diverfity  of  opinion,  v/hether 
or  no  the  feffions  hath  power  thereby  to  mi;ke  an  criminal 
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order  in  the  cafe  of  baftardy,  without  the  matter  coming 
before  them  byway  of  appeal.  As  to  thofe  v/ho  hold  the 
nejiiative,  namely,  that  the  fefiions  cannot  proceed  origi- 
nally upon  the  ("aid  ilatute  of  the  ^Cha.  it  is  clearly  ob- 
fervable,  although  their  opinion  may  be  true,  that  it 
refteth"  upon  a  falfe  foundation,  namely,  upon  a  fuppofi- 
tion  that  the  faid  ftatiite  of  3  Cba.  is  expired  j  which  is  no 
other  than  a  palpable  overfight  commit;ed  by  one  author, 
and  followed  by  others  without  examination  (a  thing  not 
unufual  in  this  kind  of  learning).  For  the  faid  ftatute 
of  3  Cha.  c.  4.  was  ena6led  to  be  in  force  until  the  end 
of  the  firft  feflion  of  the  then  next  parliament.  Which 
next  parliament  was  in  the  16  Cha.  and  by  an  a6t  of  that, 
parliament,  namely,  by  the  16  Cha.  c.  4.  the  (aid  ftatute 
of  3  Cha.  c.  4.  together  with  many  other  ftatutes  then  near 
expiring,  are  enadied  to  be  in  force,  until  fome  other  act 
of  parliament  (hall  be  made  touching  their  continuance  or 
difcontinuance  :   Which  other  atSt  was  never  made. 

Suppofing  therefore  that  the  faid  aft  of  3  Cha.  c.  4.  is  in 
force,  the  queflion  is.  Whether  by  virtue  thereof  the  fef- 
fions  have  power  to  make  an  original  order  of  baftardy. 
Concerning  which,  in  fupport  of  the  negative  opinion, 
the  biftory  and  progrefs  of  the  faid  ftatute  of  3  Cha.  feems 
confiderable  ;  which  was  thus  ;  The  att  of  18  El.  c.  3.  (as 
appears  from  RaJlaPs  ftatutes)  was  fupplementary  to,  and  as 
it  were  incorporated  v/ith  the  adlof  14  El.  c.  5.  which  a6ls 
taken  together  made  provifion  for  the  ordering  and  mainte- 
nance of  the  poor,  and  were  in  effedl  the  groundwork  of 
ourprefent  poor  laws.  Which  a£ls  (among  other  particulars) 
enadled  thefe  four  things:  i.  That  the  juftices  within  the 
feveral counties,  and  alfotheiuftices  within  cities,  boroughs, 
and  towns  corporate,  within  their  refpe6live  limits,  fhall 
take  order  by  a  weekly  taxation  of  all  and  every  the  inhabi- 
tants for  relief  of  the  poor.  2.  That  with  refpecl  to  baftard 
children  in  particular,  two  juftices  in  or  next  unto  the 
limits  where  the  parifh  church  is,  within  which  parifh 
fuch  baftard  fhall  be  born,  fliall  take  order  for  the  keeping 
fuch  baftard  child,  by  charging  the  mother  or  reputed, 
father,  v.'ith  payment  of  money  weekly,  or  other  fuften- 
tation,  for  the  relief  of  fuch  child.  3.  That  if  any  per- 
fon  is -aggrieved  with  any  fuch  taxation,  he  may  appeal 
to  the  next  general  felnons  to  be  holden  within  the  fhire. 
4.  With  a  provifo,  that* the  county  juftices  ftiall  nor  in- 
trc/mit,  or  enter  into  any  city,  borough,  or  town  corpo* 
rate,  having  juftices  of  its  own,  for  the  execution  hereof, 
for  any  matter  or  caufs  arifing  within  the  precincts  of  fuch 
eity,  borough,  or  town  corporate  :  but  the  juftices  there 
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fhall  proceed,  as  the  juftices  elfewhere  may  do  within  the 
refpedive  counties. — Now  both  the  faid  ftatutes  were 
fuffered  to  expire,  except  only  ib  much  as  is  contained 
in  the  fecond  paragraph  abovementioned,  rendring  the 
mother  and  reputed  father  of  baftard  children  liable  to  main- 
tain them,  which  was  continued  from  time  to  time,  and 
is  yet  in  force  j  therefore  the  clauie  of  appealing,  and  the 
power  of  juflices  in  corporations  was  gone.  Upon 
which  account,  the  faid  a6l  of  3  Cha.  c.  4.  which  revived 
or  continued  a  great  number  of  temporary  afts  that  by 
the  feveral  intermifllons  of  parliament  in  thofs  days  had 
expired  or  were  near  expiring,  and  at  the  fame  time  ex- 
plaining or  amending  divers  of  thofe  afts  as  occafion 
might  require,  fpeaking  of  this  a£l  of  18  El.  fays  thus: 
And  fo  much  of  an  aSl  made  in  the  eighteenth  year  of  the  reign 
of  the  late  queen  Elixabeth^  intituled^  Jn  aii  for  fetting  the 
■poor  on  work  and  avoiding  idlenefs,  as  concerneth  hoflards  be- 
gotten out  of  lawful  ?nairimony  [fhall  be  continued  j  :  With 
this;  That  all  jiijlices  of  the  peace  ivithin  their  feveral  limits 
and  precin^s,  and  in  their  feveral  fejfions^  may  do  and  execute 
all  things  concerning  that  part  of  the  faidflatute,  that  by  jufiices 
of  the  peace  in  the  feveral  counties  are  by  the  faid  fiatute  limited 
to  be  done. — So  that  the  power  of  proceeding  originally  in 
the  leilions  cannot  (as  it  feemeth)  hereby  be  fupported ; 
but  the  jufiices,  whether  of  the  counties  at  large,  or  of 
towns  corporate  or  other  franchifes,  out  of  their  feflions, 
are  to  charge  the  mother  and  reputed  father ;  and  if  any 
perfon  is  aggrieved,  he  may  appeal  to  the  feflions  :  jufl  in 
the  fame  manner,  as  if  the  abovefaid  four  claufes  were  all 
ftill  in  force. 

The  principal  cafes  which  have  been  adjudged  in  this 
matter  are  thefe  following  : 

//.  9  Cha.  Pridgeon's  cafe.  Pridgcon  was  brought  to 
the  bar  upon  an  habeas  corpus;  and  it  appeared,  upon  the 
return  thereof,  that  upon  complaint  to  the  two  next 
jufiices  he  was  by  them  ordered  to  keep  a  baflard  child, 
he  being  according  to  the  faid  order  the  reputed  father. 
From  this  order  he  appealed  to  the  next  feflions ;  at  which 
feflions  the  matter  being  examined,  he  was  difcharged, 
and  the  order  of  the  twojuftices  repealed.  Afterwards, 
at  another  feflions,  the  matter  being  re-examined,  it  was 
ordered  according  to  the  firft  order  of  the  two  juftices, 
that  he  fliould  be  accounted  the  reputed  father  of  the 
bafcard,  and  fhould  keep  it ;  and  that  if  he  did  not  per- 
form it,  he  fnould  be  apprehended  and  committed.  And  , 
thereupon  being  apprehended  and  comir.ltec!,  and  all  this 
matter  returned,  the  court  held,  that  he  being  difcharged 
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^t  the  next  fefllons,  to  which  he  appealed  according  to  the 
jftatute  of  1 8  El.  the  fecond  fefTions  hath  no  power  to  alter 
it.  And  becaufe  none  were  there  to  maintain  this  return, 
he  was  bailed,  and  d;'.y  given,  that  if  other  matter  were 
not  (hewed  before  fuch  a  time,  he  fliould  be  difchargcd. 
Afterwards,  this  matter  being  moved  again,  all  the  court 
delivered  their  opin ions ym^//?^,  that  the  order  in  the  firft 
fe/Tions  was  conclufive,  and  the  order  in  the  laft  M~ 
fions  was  merely  void.  For  the  ftatute  of  j8  El.  appoint- 
ing, that  upon  appeal  to  the  feffions  from  an  order  of  two 
juftices,  their  order  fhall  bind  him  who  is  adjudged  to  be 
the  reputed  father  ;  and  in  this  cafe,  having  appealed  to 
the  feffions,  and  they  making  an  order  in  court,  that  order 
is  final,  and  no  other  leliions  nor  authority  may  meddle 
therewith.  And  it  was  held,  that  the  ftatute  of  3  Cha, 
doth  not  aid  this  cafe  ;  for  the  ftatute  there  is,  that  if  the 
two  next  jujtices  make  not  provlfian  for  the  ba/iard^  the  jujiices 
at  their  quarter  feffions  Jhall  fettle  an  order  for  keeping  of  the 
hajlard  as  the  two  next  jiflices  ought :  But  it  doth  not  give 
more  power  or  authority,  nor  gives  authority  to  one  fef- 
fions to  alter  that  which  in  a  former  fefiions  was  ordered, 
Cro.  Car.  34.1,  350. 

E.  1  o  Cha,  Slater^s  cafe.  WilUani  Slater  was  by  Elizd- 
heth  Eton  charged  with  the  getting  of  a  baftard  child  on 
her  body.  The  two  next  juftices  did  not  make  any  order 
in  it  according  to  the  ftatute  of  18  Eh  But  the  caufe 
came  firft  to  be  heard  at  the  feflions,  where  the  juftices 
ordered  that  Slater  ftiould  be  difcharged  of  the  child,  and 
adjudged  Alexander  Leigh  to  be  the  reputed  father.  After- 
wards, on  complaint  to  the  judges  of  affize,  the  judges 
ordered,  that  two  of  the  next  juftices  to  the  parifli  where 
the  child  was  born  (naming  them)  ftiould  take  confidera- 
tion  thereof  according  to  the  ftatute,  and  fettle  fuch 
courfe  therein  as  to  juftice  appertained  :  Whereupon, 
thofe  two  juftices  declared  the  faid  WiUiam  Slater  to  be 
the  reputed  father;  and  on  his  refufing  to  pay  the  funr 
ordered  by  them  for  the  maintenance  of  the  child,  they 
committed  him.  Upon  removal  of  the  proceedings  into 
the  court  of  king's  bench,  thefe  two  points  were  refolved 
by  the  v/hole  court :  i.  That  before  the  ftatute  of  3  Cha, 
the  fefiions  had  no  authority  to  meddle  in  the  cafe  of  baf- 
tardy,  till  the  two  next  juftices  according  to  the  ftatute  of 
18  El.  had  made  an  order  therein;  and  that  then,  and  not 
before,  on  the  party  refufing  to  perform  the  order,  and 
giving  fecurity  to  appear  at  the  feffions  and  abide  fuch 
order  as  the  juftices  then  and  there  ftiould  make,  the  juf- 
tices at  the  feffions  might  make  a  new  order,  otherwife 
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ilot.  2.  That  by  the  fiatute  of  3  Cha.  the  juflices  Jnfef- 
fions  liave  power  originally  to  make  an  order;  and  there- 
fore that  the  firft  order  made  by  the  feflTions  was  in  this 
cafe  good  and  legal,  and  the  fecond  order  made  by  the 
two  next  juflices  void,  and  could  not  alter  or  revoke  the' 
order  which  was  firft  made  by  good  authority.  And  for 
proof  thereof  was  cited  Pridgeons  cafe.   Cro.  Car.  470. 

T.  j-^Cha.  IVoorVsczk.  On  complaint  to  the  i'cffions 
againft  a  woman  having  a  baftard  child,  the  matter  was  by 
them  referred  according  to  law  to  the  two  next  juflices  to 
have  thie  examination  and  ordering  thereof.  The  faid 
two  juflices  made  an  order  againfl  ^ohn  Wood  to  be  the 
reputed  father,  and  ordered  him  to  pay  a  weekly  fum  to- 
wards the  maintenance  of  the  faid  child.  Wood  appealed 
to  the  fcflions.  And  the  juflices  there,  on  a  re-examina- 
tion of  the  matter,  difallowed  of  the  order  made  by  the 
two  juflices,  and  they  there  made  a  new  order,  by  which 
they  charged  one  WilUam  Cole  to  be  the  reputed  father. 
On  a  reference  of  the  matter  to  Sir  William  yones  judg^  of 
affize,  and  both  the  orders  being  read  in  court,  that  is, 
the  order  made  by  the  two  next  juflices,  and  the  fub- 
fequent  order  made  at  the  feifions,  he  would  not  enter  into 
the  re-examination  of  this  caufe,  but  did,  in  omnibus^ 
affirm  the  laft  order  made  by  the  feffions  upon  appeal  to 
them  from  the  firft  order;  which  laft  order  made  at  the 
feffions  was  final,  and  no  appeal  to  be  admitted  againft  it : 
and  this,  he  faid,  had  been  adjudged  divers  times,  and  men- 
tioned particularly  P?7V4'r(??i's  cafe.      2  Buljir.  355. 

T.  4.  Jn.  ^  and  Wejion.  Wejlon^  being  adjudged  by 
the  two  next  juflices  to  be  the  reputed  father,  appealed  to 
the  feffions,  where  the  order  was  confirmed,  and  he  com- 
mitted for  not  paying  the  money  ordered.  It  was  object- 
ed, that  the  feffi.ons  fliould  have  proceeded  againft  him 
upon  his  recognizance,  ^y  Holt  chief  juflice:  If  they 
proceed  on  the  18  £■/.  the  feifions  hath  no  power  to  com- 
mit, but  to  proceed  upon  his  recognizance  ;  but  if  oa 
the  3  Cha.  the  feffions  may  commit  as  the  two  juflices 
might  have  done,  that  is,  unlefs  the  party  put  in  fecurity 
to  perform  the  order,  or  to  appear  at  the  next  feffions. 
I  Salk.  122. 

M.  8  G,  K,  and  Cleg.  An  order  of  baftardy  was  made 
at  the  feffions  (which  was  admitted  to  have  original  juril- 
didlion);  and  it  was  objected,  that  it  was  not  faid  in  ihe 
order  that  the  defendant  was  ever  fummoned  or  appeared, 
and  natural  juftice  required  that  he  fiiould  at  leaft  have 
im  opportunity  to  defend  himfelf. By  Pratt  chief  ju- 
ftice :  I  believe  thef<i  orders  made  originally  at  lefHons  arc 
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very  rare,  the  ufual  way  being  to  bring  the  matter  before 
the  feffions  by  way  oH  appeal  from  the  order  of  two  juftices. 
Now  if  it  fhould  be  taken,  that  the  order  of  two  juftices 
will  be  well  enough,  without  their  fhewing  a  fummons  or 
appearance  ;  yet  1  think  this  cafe  will  fall  under  a  very 
different  confidcration.  For  in  the  other  cafe,  the  party 
has  an  opportunity  to  relieve  himfelf  by  appeal,  whereas 
upon  an  original  order  at  feflions  he  can  have  no  oppor- 
tunity to  bring  the  matter  to  a  farther  examination  ;  fo 
that  it  is  but  a  lewd  woman's  going  behind  his  back  and 
fwearing  a  baftard  upon  him,  by  which  means  the  moft 
innocent  man  in  the  world  may  be  condemned.  -  ■  ■  Put 
the  matter  went  off  upon  the  point,  whether  it  was  ne- 
ceffary  that  the  fummons  fhould  appear  upon  the  face  of 
the  order.     Sir.  475. 

Finally,  in  the  cafe  of  K.  and  Greaves^  E.  21  G.  3. 
An  original  order  of  bai'^ardy  was  made  at  feffions,  which 
being  ••emoved  into  the  king's  bench  by  certiorari,  a  rule 
was  granted  to  fhew  caufe  why  it  fhould  not  be  quaflied. 
The  principal  objeilion  was,  that  the  feffions  have  no 
original  jurifdidtion.  In  fupport  of  the  order  it  was  faid, 
that  there  are  four  or  five  cafes  which  have  decided  that 
the  ffatute  of  3  Cha.  gives  to  the  feffions  an  original  jurif- 
didiion„     And  the  order  was  confirmed.  Douglas^b^O. 

So  that  whatever  may  be  underftood  to  have  been  the 
primary  intention  of  the  ftatute,  the  point  feems  now  to 
be  fettled  upon  the  authority  of  thefe  cafes,  that  the  feffions 
have  power  to  make  an  original  order  in  cafe  of  baftardy  : 
But  inftances  of  this  kind  have  been  fo  exceeding  lare, 
that  no  cafe  hath  occurred  wherein  it  hath  been  determin- 
ed ;  What  or  whether  any  remedy  the  reputed  father  is 
intitled  to,  if  he  is  diffatisfied  with  fuch  order.  In  IVeJlon's. 
cafe  above-mentioned.  Holt  chief  juftice  faid,  that  the  fef- 
fions may  commit  as  the  two  juftices  might  have  done,  un- 
lefs  the  party  put  in  furety  to  perform  the  order,  or  to 
appear  at  the  next  feffions  :  Which  implies  an  appeal  from 
the  fame  court  to  the  fame  court,  a  thing  not  ufual  in  other 
•  like  cafes,  an  appeal  importing  the  removal  of  a  caufe 
from  an  inferior  to  a  higher  jurifdidlion.  On  the  other 
hand,  lord  chief  juftice -Prr?//  in  Glegs  cafe,  faid,  that  up- 
on an  original  order  at  feffionf,  the  party  hath  no  opportu- 
nity to  relieve  himfelf  by  way  of  appeal,  and  from  hence 
urges  the  extreme  neceffity  of  a  ftridt  and  regular  fummons 
of  the  reputed  father,  left  he  happen  to  be  condemned 
unheard. 

The Jaid  hajiards  being  new  left  to  be  kept  at  the  charges  of 
the  par IJli  where  they  be  born'\  For  at   that  time  they  could 
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hav^e  no  other  fettlement.  There  were  only  tv/o  kinc's  of 
fettlements  then  exifting  ;  the  one  was  by  birth,  and  the 
other  where  the  perfon  fhould  have  refided  for  the  rnoft 
part  during  the  fpace  of  three  years.  So  that  till  the  child 
fhould  be  three  years  of  age,  it  could  poffibly  have  no 
other  fettlement.  And  the  place  of  birth  continues  to  be 
the  fettlement  of  ballard  children  ftill,  unlefs  in  fome  few 
excepted  cafes. 

Ttt'o  jujllces  in  or  next  unto  the  limits  where  the  parijh 
church  is'\  By  this  meafuring,  as.  it  were,  from  the  parifti 
church,  itTeemeth  that  no  other  juftices  can  intermeddle. 
And  in  this  matter  this  ftatute  of  the  18  EL  is  different 
from  moft  pther  il:atutes  :  for  generally  where  power  is 
given  to  two  juftices,  the  flatuces  exprefs  that  two  or 
more  juftices  may  do  fuch  a  thing  :  but  here  the  ftatute 
faith  only,  that  two  juftices,  dwelling  in  or  next  unto 
the  parifti,  fhall  have  power  to  take  order  therein.  And 
Mr.  Dalton  makes  a  quary^  what  fhall  be  done,  if  the  two 
next  juftices  cannot  agree  in  the  order,  or  fhall  make  no 
order  :  And  this  cafe,  tho'  likely  enough  to  happen,  hath 
not  yet  been  determined.  If  they  will  not  proceed  at  all, 
there  feemeth  to  be  no  doubt,  but  that  they  may  be  com- 
pelled by  a  mandamus.  But  if  they  cannot  agree;  whether 
one  juftice,  not  the  next,  may  join  with  either  of  the 
other  in  making  an  order,  doth  not  appear  to  have  been 
determined.  Or,  in  this  cafe  there  feems  to  be  a  particu- 
lar reafon  for  applying  to  the  feflions  for  an  original  order. 
Or  they  may  by'confent  make  an  order,  and  bring  the 
matter  to  the  leiiions  by  way  of  appeal. 

Shall  and  jnay  hy  their  dif:reticn'\  Here  is  no  titne  limited 
for  their  proceeding  in  this  matter;  fo  that  the  order  may 
be  made  at  any  time  after  the  birth  of  the  child. 

And  inthe  caufe  of  iiT.  and  Milcs^  M.  \G.  On  motion 
to  qu  .fh  an  order  ofbaftardy,  it  was  refolved,  that  if  the 
father  run  away,  and  return,  tho'  14  years  after,  yet  aa 
order  to  fix  the  child  on  him  is  good  ;  for  there  is  no  fta- 
tute of  limitation  in  thefe  cafes,      i  Sejf.  C,  77. 

But  by  the  aforefaid  ftatute  of  the  6  G.  2.  if  the  reputed 
father  is  in  prifon,  and  no  order  fliall  be  made  in  fix  weeks 
after  the  birth  of  the  child,  he  may  in  fuch  cafe  be  dif- 
charged  froin  his  imprifonment ;  but  the  order  ncverihe- 
lefs  made  upon  him  afterwards,  will  be  good. 

Take  order"]  Herein    they  muft    proceed  as  in  all  other 

like  cafes,  by  giving  the  party  accufed   an    opportunity  of 

being  heard  in  his  defence.     In  the  cafe  of /i.  and  Cotton^ 

O  3  T.  6 


igS  Ba0a«DS. 


T*.  6  ^3*  7  G.  2.  An  information  was  moved  for  againf!: 
the  defendant,  Vi'ho  with  another  juftice  made  an  order  ot 
baftardy  upon  one  Fitzgerald^  without  fummoning  him  to 
appear  before  them  to  make  his  defence.  Upon  appeal  to 
the  felTtons  he  was  acquitted,  and  put  to  great  expences  ; 
which  it  was  infifted  was  contrary  to  natural  juftice.  By 
Mr.  Juilice  Page\  No  man  in  an  office  can  be  fuppofed 
to  be  (o  ignorant,  as  rot  to  know  it  is  againft  natural 
juflicc,  to  convidl:  a  man  without  a  fummonsj  the  exa- 
mination ought  te  be  fo  made,  that  the  truth  may  appear, 
and  this  muft  be  by  examining  both  fides,  othcrviife  it  is 
partial ;  the  fcandal,  the  cxpence,  and  the  diforder  in  Mr. 
Fitzge-raWs  family,  are  things  that  ought  to  be  confidered  ; 
here  was  no  taking  by  warrant,  and  therefore  an  adlion  of 
falfe  imprifonment  would  not  lie;  and  this  is  the  only 
method  can  be  ufed  to  punifh  the  juftice.  Mr.  J.  Probyn-y 
The  principal  obje£lion  about  a  fummons  is  right  in  law, 
and  in  reaibn  ;  poflibly  an  action  on  the  cafe  might  be 
framed  ;  there  may  poffibly  have  been  only  an  error  in 
judgment,  and  it  is  hard  to  grant  an  information.  Mr. 
J.  Lee  ;  if  this  was  ftrI6tly  a  convldion,  againft  which  no 
appeal  lies,  an  information  ought  to  be  granted;  but  he 
thought  the  matter  was  not  fo  very  ftrong  in  the  cafe  of 
orders.     And  the  rule  was  difchargcd.    i  Sejf.  C.  179. 

E.  8  G.  2.  K.  V.  Taylor  and  Neah.  Motion  in  the 
king's  bench  for  an  information  againft  the  defendants, 
two  juftices  of  Devonjhire,  for  making  an  order  on  one 
Nitholas  Mouldy  adjudging  him  to  be  the  putative  father 
of  a  baftard  child,  without  fummoning  him,  and  alfo  for 
rcfufuig  to  hear  his  v;itnefles.  On  fliewing  caufe,  it  ap- 
peared that  he  was  fummoned  by  a  third  juftice,  which 
the  court  held  to  be  fufficicnt.  And  by  Lord  Hardwicke 
Ch.  J.  If  the  party,  being  fummoned,  will  not  attend 
himfelf,  there  is  no  reafon  the  juftices  (hould  hear  any  de- 
fence made  for  him  ;  for  if  that  were  allowed,  no  offender 
of  this  fort  would  appear.  Therefore  the  juftices  ia  this 
cafe  a£led  right.  And  it  is  but  as  this  court  does,  when 
orders  of  baftardy  are  removed  hither  by  certiorari ;  for  we 
never  allow  any  exceptions  to  be  taken  to  the  order,  un- 
Jefs  the  party  attend  in  perfon  ;  that  the  court  may  take 
care  of  him,  and  make  him  indemnify  the  parifh,  if  the 
order  is  good.  2  SeJJ.Cof.  192.  Cafes  in  the  time  of  Lord 
Hardvuicke.  112. 

By  charging fneh  tnoiherj  If  the  mother  fhall  marry  he- 

fjre  any  order  made,  it  hath   been    doubted  whether    the 

jultices  can  then  charge  her,  as  having  no  eft'edls  of   her 
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own,  the  fame  by  the  marriage  being  vefted  in  the  huf- 
band.  As  in  the  cafe  of  EKen  Beni^  E.  5  G.  3.  She  was 
delivered  of  a  baftard  child  in  the  parifh  of  Clifton.  ■  After 
which,  and  before  any  order  made,  (he  married  one  Jh-a- 
ham  'Taylor  of  the  parifh  of  MiddUton.  The  overfeers  of 
Clifton  apply  to  the  juftices,  who  made  an  order  of  filia- 
tion, charging  her  with  8d  a  week  towards  the  relief  of 
the  parifti.  She  pleaded  her  utter  inability,  and  refufed 
to  pay.  Upon  which  the  juftices  commit  her  to  the  houie 
of  corre6lion.  She  was  brought  up  by  habeas  corpus^  and 
her  counfel  moved  for  her  difcharge,  infiiting  upon  the 
illegality  of  her  commitment ;  for  that,  being  a  married 
woman,  (lie  was  not  an  objedt   of  the  juftices   jurifdidion, 

and  the  hiifband  was  not  fummoned.- But  by  the  court: 

A  feme  covert  is  liable  to  be  profecuted  for  crimes  com- 
mitted by  her.  This  woman  has  difobeyed  the  order  of 
the  juftices,  and  the  ftatute  prefcribes  the  punifhment 
here  inflicted  upon  her.  There  is  no  need  to  fummon  the 
hufband,  in  a  criminal  profecution  againft  the  wife.  Bur- 
roiv^Mansf.  i58i. 

JFith  the  payment  of  money  weekly,  or  other  fupcrAaticn'] 
That  is,  to  the  overfeers  for  the  ufe  of  fuch  chi;d.  But 
whether  the  overfeers  fhall  have  the  fole  application  of 
the  money,  and  ordering  of  fuch  child,  or  the  reputed 
father  may  take  the  child  from  the  parifh,  and  p.ovide 
for  it  himfelf,  hath  been  doubted,  and  feemeth  not  yet 
to  have  been  fully  fettled  by  the  unanimous  refolution  of 
the  court.  And  there  are  difficulties  on  both  fides.  If 
the  reputed  father  indemnifies  the  parifh,  the  intention  of 
the  a£f  feemeth  to  be  anfwercd  ;  and  there  may  be  fup- 
pofed  fomething  of  natural  afreclion  (eipccially  if  he  ac- 
knowledges the  child  to  be  his)  inclining  him  to  be  re- 
gardful of  the  child's  welfare  ;  at  leaft  more  than  can  be 
reafonably  expe£led  from  pariih  officers.  But  then,  to 
be  allowed  to  take  the  child  from  its  mother,  with  whom 
the  parifti  officers  ufually  and  very  properly  leave  it,  whiift: 
very  young,  is  unnatural  and  cruel  ;  and  it  is  very  rare, 
that  the  reputed  father  ingenuoufly  owns  himfelf  to  be  the 
real  faiher.  But  if  the  child  is  of  age  and  ability  to  be  an 
apprentice  or  fervant,  and  the  reputed  father  can  find  a 
proper  mafter,  it  is  fit  that  he  fhould  have  power  to  put 
out  the  child  accordingly,  or  that  his  contribution  to  the 
parifii  from  that  time  fhould  ceafc. 

In  the  cafe  of  Richards  and  Samon  again  ft  Hodges  y  T. 
2  Cha.  2.  this  point  came  in  queftion,  but  the  matter 
went  off  on  an  error  in  the  proceedings  \  which  was  thus  : 
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Richards  and  Samon^  being  churchwardens,  brought  an 
action  againll  Hod^es^  on  his  bond  in  the  ufu^l  form  to 
indemtiify  the  parilb  in  the  cafe  of  a  baftard  child.  The 
defendant  pleaded  Non  dainnijicatui  generally.  The  plain- 
tiffs replied,  that  neither  the  defendant  nor  any  other, 
for  the  fpace  of  one  month  after  the  making  of  the  bond, 
did  provide  any  maintenance  for  the  child  ;  by  reafon 
whereof,  the  parifiiioners,  to  prevent  the  faid  child's  pe- 
rilhing  by  hunger  and  cold,  were  forced  for  all  the  time 
aforefaid  to  pay,  and  have  paid  4  s  for  the  maintenance 
and  nourifhment  of  the  faid  child.  To  which  the  defend- 
ant rejoined,  that  he  would  have  nouriflied  the  faid  child 
at  his  proper  colls  and  charges  for  all  the  time  aforefaid, 
and  offered  fo  to  do,  as  well  to  the  plaintiffs  as  to  other 
the  parifnioners,  but  they  ^-efufed  to  permit  him,  and  of 
their  own  wrong,  and  againll  the  will--  of  the  defendant, 
put  the  faid  child  to  nurfe,  and  paid  the  faid  4s.  Upon 
which  rejoinder,  the  plaintiffs  demurred  in  law.  And 
by  the  court,  the  rejoinder  is  not  goofi,  bccaufe  it  is  a 
departure  from  the  firft  plea  in  bar  ;  for  the  defendant  in 
his  plea  fays,  that  the  parifnioners  were  not  damnified, 
and  when  the  plaintiffs  by  their  replication  Ihew  how 
they  were  damnified,  there  the  defendant  ctniiot  rejoin 
that  this  damnification  was  of  their  own  viaong,  as  here 
he  hath  done,  but  he  ought  to  have  pleaded  that  at  firft 
in  his  plea  in  bar.  And  tho'  it  was  urged  for  the  defend- 
ant, that  this  was  no  damnification  ai  all,  becaufe  it 
was  the  voluntary  aft  of  the  parifh  to  put  the  child  to 
nurfe  when  the  defendant  himfelf  offered  to  maintain  it, 
and  that  they  ought  not  to  take  advantage  of  their  ov/n 
wrong  ;  yet  it  was  not  allowed  :  For  the  court  held  clear- 
1)',  that  the  rejoinder  was  a  departure  ;  and  for  that  rea- 
fon, it  was  adjudged  for  the  plaintiffs.    2  Saunders^  83. 

M.  21  Cha.  2.  Burweirs  cafe.  Two  juftices  order 
the  reputed  father  to  pay  fo  much  a  week  to  the  parifh, 
until  the  child  ihould  be  12  years  of  age.  This  was  held 
by  the  court  to  be  wrong;  and  the  reafon  given  v/as,  be- 
caufe the  father  might  take  it  away  when  he  pleafed;  and 
therefore  the  order  ought  to  have  been,  that  he  fhould  pay 
io  long  as  the  child  fhould  be  chargeable  to  the  parifli, 
I  Ventr.  48. 

E.  24  Cha.  2.  Sherman^  cafe.  An  order  was  made, 
that  the  father  Ihould  pay  fo  much  a  week,  till  the  child 
fhould  be  able  to  get  its  living  by  working.  It  was  faid 
by  Twifden  this  order  could  not  be  good  ;  for  perhaps  the 
father  would  take  it  away  and  maintain  it  himfelf,  which 
he  may  do  if  he  plcafeth.     i  Fentr,  210. 
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£.11  Jn.  ^  and  Smith.  Order  to  pay  i  s  a  week, 
till  the  child  is  8  years  old.  It  was  objefted,  that  it 
fhould  be  (o  long  as  the  child  is  chargeable  ;  poiilbly  he 
may  gain  a  fettlement ;  or  a  perfon  may  give  him  an 
eftate  ;  or  che  father  may  take  him.  By  the  court:  This 
is  only  a  remote  pofiibility.  As  to  the  father's  taking 
him,  he  ought  to  have  done  it  at  firfl ;  and  by  fuffering 
the  order  to  be  made,  it  fhall  be  deemed  a  refufal  in  Jaw; 
befides,  he  fhall  not  then  be  fuffered  ;  he  may  fell  him,  or 
make  away  with  him,  as  too  often  happens.   Caf.  of  S.  64. 

T.  27  G.  2.  Newland  and  Oftnan.  Debt  upon  a  bond, 
with  a  condition  to  indemnify  and  fave  harmlefs  the  pa- 
rifh  of  £7/^0' from  a  baftard  child.  Plea;  that  the  defend- 
ant had  maintained,  fupported,  and  nourifhed  the  faid 
child  to  a  certain  day,  that  is  to  fay,  to  the  27th  of  Oc- 
tober lafl-,  and  that  then  he  offered  to  take  the  faid  child 
to  maintain,  which  they  refufed,  and  that  if  the  church- 
wardens or  any  of  them  have  been  damnified,  it  is  of 
their  own  wrong.  Replication  ;  that  for  3  weeks  from 
and  after  the  faid  27th  day  of  0£tober,  the  defendant  did 
not  provide  nourifhment  for  the  child,  but  failed,  and  by 
reafon  thereof  the  plaintiffs,  after  the  three  weeks,  ex- 
pended 3  s  for  the  maintenance  of  the  child,  and  (o 
were  damnified.  Demurrer;  and  joinder  in  demurrer. 
The  queftion  of  lav/  is,  Whether  a  putative  father  may 
take  a  baftard  child  into  his  own  cuftody  to  maintain  it, 
or  whether  the  parifli  {hall  have  the  care  of  it.  And  the 
cafe  in  2  Sound.  83.  was  mentioned,  wherein  the  court 
held  this  to  be  a  good  plea,  i  Ventr.  48.  that  the  father 
may  maintain  the  child  himfelf.  i  Fentr.  210.  that  the 
juftices  can  only  make  an  order  to  maintain,  fo  long  as 
the  child  ihall  be  chargeable.— By  Ltv  Ch.  J.  The  right 
way  is,  to  make  the  order,  fo  long  as  the  child  fhall  be 
chargeable.  It  is  not  to  be  limited  to  any  certain  time. 
And  the  reafon  given  in  all  thefe  cafes  is,  that  the  father 
or  mother  may  take  it  before  the  time.  The  intention 
of  the  flatute  of  Elizabeth  was,  to  have  a  provifion  for 
the  baftard,  and  at  the  fame  time  to  indemnify  parifhes. 
And  the  law  could  never  think  of  taking  the  care  and 
education  of  children  from  their  parents.  Nor  could  this 
enter  into  the  mind  of  anyjudgc.  Nourifhing  and  main- 
taining certainly  anfwers  education.  It  hath  been  ob- 
je£led,  that  the  excufe  is  collateral :  I  do  not  think  fo  ; 
for  all  the  inhabitants  arc  parties,  and  the  overfeers  arc 
but  truftees  for  them.  It  feems  a  fufficient  excufe;  and 
thereis  no  anfwer  on  the  part  of  the  plaintift'to  it.  No  ob- 
jection has  ever  been  thought  of   to    pleas    of   this    kind. 

■  fVrkht 
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— —  IFright  J.  In  the  calc  in  Saunders^  it  fcems  to  have 
been  admitted,  that  if  this  had  been  pleaded  in  the  firft 
in'lance,  it  would  have  been  good.  I  never  did  hear 
before,  that  the  care  of  the  child  devolved  upon  the  parifb, 
where  there  was  any  other  perfon  to  take  care  of  it. 
They  are  obliged  to  maintain  the  child,  where  it  is  in 
danger  of  ftarving.  This  court  has  conftantly  held,  that 
the  father  has  a  right  to  take  it  away,  by  quafhing  the 
orders  made  in  manner  above  mentioned.  This  is  not  a 
collateral  excufe  ;  but  fuch  an  one  as  will  fave  the  pe- 
nalty. And  I  cannot  fee  that  the  parifh  has  any  fort  of 
right  or  intereft  in  the  child. Dennifon  J.  The  ma- 
terial obje6lion  taken  to  this  plea  is,  Whether  or  no  the 
putative  father  of  a  baftard  child  can  by  the  law  of  Eng- 
land take  his  baftard  child  from  the  parifli.  I  never  did 
hear  this  doubted  before.  And  I  think  that  the  notion 
that  he  cannot,  is  not  to  be  countenanced  nor  encouraged. 
The  lav/ does  not  fuppofe,  that  a  man  will  not  maintain 
his  own  child.  It  is  faid,  the  next  heir  is  not  to  be  truft- 
ed  with  the  guardianfjiip.  I  am  forry  that  it  was  ever  in- 
troduced into  the  law  of  England.  It  is  an  injurious 
notion  of  the  people  of  England.  I  will  rather  fuppofe, 
that  the  parifli  officers  will  be  cruel  to  the  child,  than 
the  father.  All  the  cafes  admit  tacitly  that  the  father 
hath  fuch  a  power.  And  feme  of  them  fay  fo  exprefsly. 
And  I  am  very  well  /atished  that  the  law  is  fo.  Inhabit- 
ants, churchwardens,  overfeers,  are  all  the  fame;  and 
every  part  of  the  condition  is  anfwered.  1  have  known 
this  plea  very  often   pleaded.     And    that   cafe  in  Saurtden 

is  the  rule. Fojier  J.  I  am  not  fo  clear  in  thefe  points. 

I  think  the  care  of  educating  baftard  children,  is  not  to 
be  confidered  as  a  burden  on  the  parifli,  but  as  a  truft;  and 
that  it  fhould  not  be  {o  eafy  for  fathers  to  take  them  out 
of  their  care  and  cuftody.  The  ftatute  is  exprefs,  that 
the  juftices  fhall  order  the  father  to  contribute  to  the  pa- 
rifli for  the  maintenance  of  the  child.  Tho'  it  is  not  to 
be  fuppofed  that  fathers  will  deftroy  their  baftard  children, 
yet  they  may  look  upon  them  as  a  burden  and  a  flaame, 
and  therefore  either  negledl  them,  or  put  them  into  im- 
proper hands.  The  refolutions  and  orders  of  juftices  of 
the  peace  have  been  grounded  upon  this  ;  not  tor  requir- 
ing fccurity  till  the  cmld  came  to  a  certain  age,  but  be- 
caufe  the  order  intended  the  age  too  far.  Therefore  I  am 
not  fo  clear.  The  cafe  in  Saunders  was  only  his  own 
opinion.— ——judgmcn  for  the  defendant,  unlefs  defired 
to  be  argued  again  this  term.  (This  was  at  the  defire  of 
the  plalatiff's  counfel.)  MiJ. 

Finally, 
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Finally,  In  the  cafe  of  Holland  againft  Malkm  and 
Brifiow^  T.  33  y  34  G.  1.  In  the  common  pleas. 
(Which  was  on  a  fuit, upon  a  bond  for  indemnirying  the 
piaintiff  from  the  charges  of  a  baftard  child,  but  it  went 
ofFupon  an  error  in  the  pleadings).  The  court  faid,  we 
need  not  in  this  cafe  fay,  v^hether  the  father  or  the  mother 
hath  a  right  to  have  the  child  while  under  7  years  of  age. 
And  by  the  lord  chiet  juftice  lyUniot :  I  give  no  opinion, 
whether  the  father  has  any  power  over  the  child,  who  is 
nulliusjilius.  Grotius  fays  truly,  the  mother  is  the  only 
certain  parent.  And  an  order  of  juftices  to  remove  the 
mother  always  removes  the  child.     2  TVilfon^  126. 

Upon  the  whole,  there  are  two  confiderations,  which 
feem  to  reduce  the  unlimited  povv^er  in  feveral  of  the  afore- 
faid  cafes,  of  the  reputed  father  taking  the  child  when  he 
pleafes,  into  a  very  narrow  compafs.  One  is,  that  no- 
thing is  more  eftabliftied,  than  that  a  child  Ciall  not  be 
taken  from  its  mother,  without  her  confent,  before  it  is 
feven  years  of  age.  The  other  is.  That  an  order  made 
by  the  juitices,  and  confirmed  at  the  feffions,  or  not  ap- 
pealed againft,  is  binding  upon  the  reputed  father;  and 
no  other  juftices,  in  or  out  of  feffions^  have  pov/er  to  inter- 
meddle ;  And  fo  it  is  laid  down  in  one  of  the  aforefaid  cafes, 
that  *'  if  the  father  take  the  child  he  muft  do  it  at  firft  ; 
*'  and  by  fuftering  the  order  to  be  made,  it  fhall  be  deem- 
"  ed  a  refufal  in  lav/ j  and  he  fhall  not  then  be  fuffered, 
"  he  may  fell  it  or  make  away  with  it,  as  too  often 
"  happens."  So  that  it  fhould  feem  upon  thefe  premiffes, 
that  the  time  for  the  reputed  father  to  infift  upon  tak- 
ing the  child  cannot  be  until  after  it  is  feven  years  of  age; 
nor  even  then,  if  an  order  has  been  made,  and  it  is  not  to 
be  fuppofed  that  the  parifh  officers  will  forbear  for  feven 
years  applying  for  an  order,  only  to  give  the  reputed  fa- 
ther an  opportunity  to  put  in  his  claim. 

After  all :  Whatever  exalted  notions  fpeculative  and 
humane  perfons  may  entertain  of  the  dignity  of  human 
nature  and  the  tendernefs  of  parents  towards  their  children, 
it  feemeth  that  large  abatements  ought  to  be  made  in  refpedt 
of  that  kind  of  parents  here  fpoken  of.  In  practice  it  is 
feldom,  if  ever,  known,  that  a  reputed  father,  who  applies  to 
have  the  child  taken  off  from  the  parifh  into  his  own  ma- 
nagement, even  fo  much  as  pretends  any  aidvantage  to  the 
child  thereby,  but  merely  his  own  intereft,  fco  fave  charges: 
He  does  not  want  to  have  the  child  better  provided  for, 
but  cheaper.  If  he  fliould  offer  any  thing  for  the  good 
of  the  child,  whereby  he  himfelf  would  not  receive  any 
benefit,  much  more  if  attended  with  fome  fmall  additional 

expence 
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expence  to  him,  there  is  no  doubt  but  the  parifh  would  be 
willriig  enough  to  accede  to  his  propofal.  And  it  is  well 
knov/n  in  fadt,  that  where  the  reputed  father  openly  ac- 
knowledges the  child,  and  is  a  man  of  fome  fubftance  fo  as 
not  to  be  likely  to  run  away,  the  parifh  feldom  gives  him 
any  difturbance  ;  or  if  they  be  applied  to  in  behalf  of  the 
child,  they  are  for  the  moft  part  ready  to  join  with  him 
in  any  reafonable  accommodation. 

Such  party  fo  making  default  in  not  performing  the  faid  or- 
der^  to  be  committed^  Until  default  iliall  be  made,  the  ju- 
ftices  have  no  power  to  commit,  or  to  require  fureties  for 
performance  of  the  order,  or  for  appearing  at  the  fefiions. 
L.  Raym.  858.      3  Salk.  66.      I  Barnardift.  261. 

And  hereby  a  paflage  might  be  left  open  to  avoid  the 
ftjture  payments,  by  the  reputed  father  complying  at  pre- 
fent,  and  afterwards  running  away.  But  the  aforcfaid 
ftatute  of  the  6  G.  2.  c  31.  feemeth  to  have  been  intend- 
ed to  remedy  this  inconvenience  ;  by  which  one  or  more 
juftices,  ei^er  before  or  after  the  birth,  may  commit  him 
to  the  gaol  or  houfe  of  corre£tion,  unlefs  he  fhall  give  fe- 
curity  to  indemnify  the  parifh,  or  otherwife  enter  into  re- 
cognizance to  abide  fuch  order  or  orders  as  (hall  be  made 
in  purfuance  of  the  ai5t  of  the  iS  El. 

To  be  committed  to  ward  to  the  comtnon  gaol]  In  the  afore- 
faid  cafe  of  Ellen  Bent,  the  juftices  had  committed  her  to 
the  houfe  of  corre£tion.  It -was  objeiSted  that  the  ftatute 
gives  no  power  to  do  this  ;  but  the  -commitment,  if  any, 
ought  to  have  been  to  the  common  gaol.  But  that  was 
held  by  the  court  to  be  well  enough.  For  the  ftatute  of 
the  y  y.  c.  4.  gives  power  to  commit  fuch  lewd  women  to 
the  houfe  ot  correction.  And  by  the  6  G,  c.  19.  a  gene- 
ral power  is  given,  for  fmall  offences,  or  for  want  of  fure- 
ties, to  commit  either  to  the  gaol  or  houfe  of  corretSlion. 
Burr.Mansf.  1681. 

Except  he  fhall  put  in  fvfficient  furety  to  perforin  the  faid  or- 
der] That  is,  by  recognizance  j  which,  if  the  order  is 
difobeyed,  fhall  be  forfeited,  and  eftreated  into  the  exche- 
quer. But  this  makes  nothing  for  the  relief  of  the  pa- 
rifh. And  therefore  it  were  better  if  fuch  recognizance, 
or  other  fecurity,  upon  default,  might.be  made  ailignable 
to  the  parifli  officers  ;  or  elfe,  that  the  perfon  not  paying, 
as  well  as  not  giving  fecurity,  might  be  committed  till  pay- 
ment fhould  be  made.  Or  if  no  fecurity  is  given,  it  feem- 
eth that  the  prifoner,  difobcying  the  order,  may  be  in- 
dicted, fined,  and  imprifoned  for  the  contempt. If  the 

orders  are  removed  into  the  king's  bench,  and  there  con- 
firmed • 
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firmed;  the  court,    on   non -performance,  will  grant  an 
attachment. 

It  frequently  happens,  that  the  reputed  father,  by 
giving  bond  to  indemnify  the  parifh,  efcapes  paying 
any  thing  towards  the  maintenance  of  the  child,  unlefs 
the  mother,  with  her  child,  will  throw  herfelf  upon  the 
parifli,  which  fomctimes  perhaps  her  ability  will  not 
permit,  or  otherwife  (he  difdains  to  do.  In  fuch  cafe  it 
hath  been  advifed  fometimes,  for  the  woman's  father  to 
bring  an  afbion  againft  the  man  for  fpecial  damage  fuftain- 
ed  by  the  lofs  of  his  daughter's  fervice;  and  a  jury  accord- 
ing to  circumftances,  will  give  reafonable  compenfation. 
— That  is,  if  {he  be  under  the  age  of  21,  and  not  emanci- 
pated from  the  father  j  or  be,  at  the  time,  a  part  of  her 
father's  family  and  in  his  fervice.  As  in  the  two  follow- 
ing cafes : 

E,  6  G-  3.  Pojflethivaite  and  Parkes.  This  was  an  ac- 
tion of  trcfpafs  with  force  and  arms,  for  an  aflault  upon 
the  plaintiff's  daughter,  and  getting  her  v/ith  child  :  And 
the  declaration  concluded,  whereby  he  loft  her  fervice.  It 
was  tried  at  the  afTizes  before  Mr.  Juftice  Bathurjl^  and  a 
verditl  given  for  the  plaintiff,  and  40  s  damages,  A 
fpecial  cafe  was  flatsd,  to  this  effe6l :  The  plaintiff's 
daughter  being  23  years  of  age,  hired  herfelf  to  one  8aid^ 
as  a  fervant ;  and  went  to  live  with  ^aul  her  mafter,  and 
ferved  him  fome  time.  During  her  fervice,  flie  was  gotten 
with  child,  by  the  defendant;  and  becoming  big  with 
child,  and  unable  thereby  to  perform  her  fervice  as  fhe 
was  ufed  and  ought  to  do,  fhe  was  difcharged  by  Saul 
her  mafter,  who  paid  her  her  wages  in  proportion  to 
the  fervice  flie  had  already  done  him;  and  the  plaintiff  her 
father  received  her,  when  no  one  elfe  would,  and  lodged 
and  boarded  her  in  his  houfe.  She  was  there  delivered  of 
a  baftard  child  ;  and  the  plaintiff,  her  father,  maintained 
her  in  her  lying-in,  at  his  own  expence.  The  queftion 
which  arofe  at  the  trial,  and  which  was  referved  for  the 
opinion  of  the  court  of  king's  bench  was,  "  Whether  the 
plaintiff  can  maintain  this  a6lion."  In  the  argument  of 
this  caufe  two  points  were  made,  i.  Whether  the  father 
and  daughter  can  be  confidered  as  mafter  and  fervant. 
2.  Whether  her  age  makes  any  difference  in  the  cafe, 
as  file  was  upv/ards  of  21,  namely  23  years  of  age. — Mr. 
Davenport^  for  the  plaintiff,  argued,  That  the  adlion  is 
maintainable  by  the  father,  upon  the  foot  of  being  her 
mafter  ;  as  he  has  alledged,  whereby  he  lojl  her  fervice.  He 
agreed,  that  no  aftion  would  lie,  but  by  reafon  of  the  lofs 
of  her  fervice.     Here,  a  daughter  goes  out  to  fervice,  is 

gotten 
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gotten  with  child,  difcharged,  and  returned  upon  her  father,' 
helplefs  and  unable,  in  that  condition,  to  maintain  her  fcif. 
He  is  obliged  by  law  to  maintain  her  j  and  did  fo  from  the 
nccefiity  ot  the  thing.  Therefore,  from  the  confequential 
damage,  an  action  is  maintainable  by  her  father,  in  whofe 
houfe  {lie  refidcd  j  and  where  fhe  muft,  in  this  cafe,  be  con- 
fidered  as  a  fervant.  And  this  cafe  is  not  to  be  confidered  upon 
the  foot  of  emancipation :  Her  being  23  years  of  age  makes 
120  difference.  This  young  woman's  mafter  could  not 
bring  an  action  againft  this  defendant ;  he  had  fuftained 
no  damage,  having  difcharged  her  as  foon  as  fhe  became 
unferviceable  to  him.  No  body  but  the  father  could  fue. 
And  the  damage  is  the  fame  to  him,  whether  fhe  be  over 

or  under  21. Mr.  Wallace,   on  the  other  fide,  argued 

for  the  defendant.     The  foundation  of  aftions  of  this  kind 
hath  been,  the  lofs  offervice.     The  father's  intercft  in  the 
child,  whatevfer  it  might  have  been  during  infancy,  ceafes 
at  the  child's  coming  to  the  age  of  21.     Many  injuries 
may  be  done  to  a  child,  which  are  not  the  fubjedts  of  ac- 
tions by  the  father.     Indeed  an  action  will  lie  by  a  father, 
for  taking  away  his  fon  or  his  daughter,  and  there  is    a 
writ  provided  for  hi-m  i,n  the  regifter  for  that  purpofe.    But 
no  adtion  will  lie  for  debauching  his  daughter.     If  the  fa- 
ther  maintains  the    daughter  in    his  own  houfe,  he  is  in- 
titled  to  her  fervice,  and  may  maintain  an  a6lion  for  the 
lofs  of  her  fervice.     But  here,  fhe  was   hired  out  to  fer- 
vice in   another  man's  houfe.     If  flie  had    been    under 
age,  and  under  her  father's  roof,  I  would    agree   that  he 
had  been  intitled    to    an    adion    as   for  the  lofs  of  fer- 
vice.    No  inftance  can  be  produced,  no  precedent  of  fuch 
an  a£iion   as  this  is.     And  the   principle  will   not  hold  ; 
becaufe  it  depends  upon  the  lofs  of  fervice,  which  was  not 
the  prefent  cafe. — Upon   the   whole  it    appeared  that  the 
parties  were  poor.     The  court  therefore  propofed  a  com- 
promife;  which   was  accepted:     namely,    that    all    pro- 
ceedings be  flayed,  without  cofts  on  either    fide.     Lord 
Mansfield  added,  that  it  was  not  upon  any  doubt,  in  point 
of  law,  that  be  propofed   the   compromife  j  meaning,  as 
it  feemeth,  that  he  was  clear  that  the  a6lion  in  this  cafe 
would  not  lie.     And   upon  that  fuppofition,  the  reporter 
fays  he  has  ventured  to  report  it,  tho'  it  was  not  determined 
judicially  and  in  form.     However,  he  fays,  there  can  be 
no  doubt,  but  that  the  court  were  all  of  opinion,  that  the 
a<3:ion  could  not  be  maintained  :    And  therefore,  in  com- 
paffion  to  the  plaintiff,  whofe  daughter  had  been   injured 
by  the  defendant,  they  wifhed  to  fave  him  from  the   pay- 
ment of  cofls.     Bur.  Mamf,  1878. 

£.  9 
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^.  9  G.  3.    Tullirlge  and  IVade.     In  the  common  picas. 
An  adlion  of  trefpafs  was  brought  againft  the  defendant,  for 
that   he  with  force   and    arms  made   an  ailault   upon    the 
daughter  and    fervant  of   the  plaintiff,  and    got  her  with 
child,  whereby  he  loft  the  benefit  of  her  fervlce   for  a 
certain  fpace  of  time,  and  was  put   to  great   charge   and 
expence  in  her  time  of  lying-in.     The  defendant  pleaded 
not  guilty.     The  caufe  was   tried  at   the    adizes  before 
Mr.  juftice  Gculd;  when  the  jury  found  a  verdicl  for  the 
plaintiff,   and  gave  him  50I  damages.     It  was    moved  for 
a  new  trial ;  and  the  motion  was  grounded  upon  an  afiida- 
vit  tending  to  (hew,  that  under  the  circumilances  of  the 
Cafe  appearing  at  the  trial,  the  damages   were  exceflive ; 
and  alfo,  that  evidence  was  given  at  the  trial,  of  a  pro- 
mife  of  marriage   made   by  the  defendant  to   the  woman, 
which  ought  not  to  have  been  permitted,  becaufe  flie  may 
have  another  fort  of  action  upon  that  promife.     Where- 
upon Mr.  Juftice  Gould  made  his  report  to  the  court :  And 
after  ftating  the  declaration  as  above,  he  faid,  that  this 
daughter  of  the  plaintiff  was  called  as    a    witnefs  at  the 
trial,  and  fwore,  that  the  plaintiff  her  father  was  a   malt- 
Her,  and  kept  a   public  houfe ;  that  flie  was  his  fervant, 
and  was  about  30  years  of  age ;  that  the  defendant  was 
an  excifeman,  made  his  addreffes  to  her  as  a  lover,  with 
an  intention   (as  fiie  then  thought)  to  marry  her  j  that  he 
was  well  received  on  that  account  by  the  plaintiff  her  father, 
and  very  civilly  treated  by  him  and   his  family,  and    often 
fpent  the  evening  with  them  :  She  alfo  fwore,  that  he  pro-        % 
mifed  her  marriage,  and  got  her  with  child.     Her  brother 
alfo  was  called,  who  depofed,  that  the  plaintiff  was  wholly 
deprived  of  his  faid  daughter's  fervice   and  afTiftance  in 
his    bufinefs,  and    paid  fome   money  on  account  of  her 
lying-in.     The  counfel    for   the  defendant,  at  the  trial, 
objeilcd  to  the  evidence  given,  as  to  the  promife  of  mar- 
riage. Upon  which,  flie  offered  to  give  the  defendant  a  re- 
leafe  as  to  that  promife  j  but  the  counfel  for  the  defend- 
ant refufed  to  accept  thereof.      Upon   fumming    up   the 
evidence   to   the  jury,  the  judge    told    them  (as  he  was 
pleafed  to  fay)  over  and  over  again,  that  in  giving  damages 
in  this  adlien,  they  mufl:  not   confider  the  injury  done  to 
the  woman  as  to  the  promife  of  marriage,  but  muft  leave 
that  matter  quite  out  of   ihs  queftion,  becaufe  fhe  mi^ht 
have   her    action   for   breach    of   that    promife;    that  "he 
thought   the  plaintiff  htr  father  was  by  nature  bound  10 
take  care  of  her  while  Ihe  laid-in,  and   that  they  fhould 
confider  his  expences  on  that  account,  as  well  as   his  lofs 
of  his  daughter's  fervice.     Whereupon   the  jury  gave  50I 

damages. 
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damages,  with  which  the  judge  fald  he  was  not  at  all 
diilatisfied;  and  that  he  thought,  if  the  jury  had  then 
confidered  the  promife  of  marriage,  they  would  have  given 
fix  times  as  much  damages. — By  the  lord  chief  juftice 
TFilijiot :  Actions  of  this  fort  are  brought  for  example's  fake. 
And  altho'  the  plaintiff's  lofs  in  this  cafe  may  not  really 
amount  to  the  value  of  twenty  fhillings,  yet  the  jury  have 
done  right  in  giving  liberal  damages.  And  if  the  daughter 
brings  another  adlion  againft  the  defendant  for  the  breach 
of  promife  of  marriage,  fo  much  the  better  :  he  ought  to 
be  punifhed  both  ways.  Her  being  of  the  age  of  30,  is 
nothing  to  mitigate  damages,  or  lelTen  the  defendant's 
fault.  And  we  will  pay  no  regard  to  any  affidavit  read  to 
us,  the  judge  who  tried  the  caufe  being  fatisfied  with  the 
verdi(3:.  If  much  greater  damages  had  been  given,  we 
fhoilld  not  have  been  difiatisfied  therewith,  the  plaintiff 
having  received  this  infult  in  his  own  houfe,  where  he  had 
civillv  received  the  defendant,  and  permitted  him  to  make 
his  addreffes  to  his  daughter. — And  the  motion  for  a  new 
trial  was  rejected,  and  the  plaintiff  had  judgment  by  the 
whole  courf.      ■^Wiifon^  i^. 

The  ufual  approved   form  of  the  order  of  filiation 
and  maintenance  is  as  follows  : 

We{lmorland.Cj-//£   order  c/ J.  P.   anclYL.?.  efqulres, 

two   of  his   majejly's  jujiices   of  the  peace 

in  and  for  the  fald  county^  one  zuhereof  is   of  ihe  quorum,  and 

both  refiding  [/;i,  or,]  next  unto  the  limits  of  the  parljh  church 

within  the  parlfh  of in  the  fald  county,  ?nade  the 

day  of— ///  the year concerning  a  (fnale) 

hafiard  child,  lately  horn  In  the  pari jh  of •  aforefald,  of 

the  body  of  K.  hi.  fnglewornan: 

Whereas    It  hath  appeared  unto  us  the  fald  juJllces,  as  well 
upon  the  complaint  of  the  churchwardens  and  overfcers   of  the 

poor  of  the  fald  parljl)  of as  upon  the  oath  of  the  fald 

A.  M.  that/he  the  fald  A.M.  on  the day  of 

noiu  lajl  paji,    ivas  delivered    of  a  {male)    baflard  child  at 

' In  the  parlj}}  of In  the  fald  county,  and  that 

the  fald  hafiard  child  Is  now   chargeable  to  the  fald  pari jh  of 

• and  likely  fo  to  continue  5  and  further  that  A,  F.  of 

• in  the  Jaid  county,  yeoman,  did  beget  the  fold  baflard 

child  on  the  body  of  her  the  fald  A.  M.  And  xvhereas  the  fald 
A.  F.  hath  appeared  before  us.  In  purfuance  of  our  fjnnnons 
for  that  purpofe,  but  hath  not  foewed  any  fufficlent  caufs  why 
he  the  fald  A.  F.  Jhall  not  be  the  reputed  father  of  the  f aid 
2  hajlard 
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haf.ard  child :  [Or,  Jnd  whereas  it  hath  been  duly  proved  io 
US  upon  oath,  that  the  /aid  A.  F.  hath  been  duly  fummoned  to 
appear  before  us  the /aid  ju/lices,  to  the  endive  might  examine 
into  the  caufe  and  circwnjlance  of  the  pre?nijps  ;  and  vjhereas  he 
the  faid  h.  F.  hath  neglected  to  appear  before  us,  according  to 
the  faid fmn7nons  .']  IVe  therefore  upon  examination  of  the  cauje 
and  circumjlance  of  the  premiffes,  as  ivell  upon  the  oath  of  the 
faid  A.  M.  as  othcrivife,  do  hereby  adjudge  him  the  faid  A.  F. 
to  be  the  reputed  father  of  the  faid  baftard  child. 

And  thereupon  tve  do  order,  as  well  for  the  better  relief  of 

the  faid  parijh  of as  for   the  fufientation  and  relief  of 

the  faid  baftard  child,  that  the  faid  A.  F.  /hall  and  do  forth- 
with, upon  notice  of  this  ow  order,  pay  or  caufe  to  be  paid  to 
the  faid  churchwardens   and  overfeers  of  the  poor   of  the  faid 

parifo  of or  to  fome  or  one  of  them  the  fum  of  -- 

for  and  towards  the  lying-in  of  the  faid  K.  M.  and  the  main- 
tenance of  the  faid  bajiard  child,  to  the  time  of  making  this  our 
order. 

And  we  do  alfo  hereby  further  order,  that  the  faid  A.  F; 
Jhall  likewfe  pay  or  caufe  to  be  paid  to   the  churchwardens  and 

overfeers  of  the  poor  of  the  faid  pari/h  of for  the  time 

being,  or  to  fome  or  one  of  them,  the  jum  of ~  weekly  and 

every  week  from  this  prefent  time,  for  and  tozvards  the  keeping, 
fiijientation,  and  maintenance  of  the  faid  bajiard  child,  for  and 
during  fo  long  time,  as  the  faid  bajiflrd  child  fnall  be  chargeable 

to  the  faid  parijh  of  . 

And  we  do  further  order,  that  the  faid  A.M.  Jhall  alfo  pay 
or  caufe  to  be  paid  to  the  faid  churchwardens  and  overfeers  of 

the  poor  of  the  faid  parijh  of  for  the  time  being,  or  to 

fome  or  one  of  them,  the  fum  of weekly  and  every  week, 

fo   long  as  the  faid  ba/lard  child  Jhall  be  chargeable  to  the  faid 

parijh  of in  cafe  JJ^e  Jhall  not  nurfe  and  take  care  of  the 

faid  child  herjelf 

Given  under  our  hands  andfcals  the  day  and  year  firji  above 
written. 

One  ivhereof  is  of  the  quorum]  Many  orders  formerly 
have  been  quaflied,  for  want  of  fetting  forth  that  one  of 
the  juftices  was  of  the  quorum  ;  but  now  by  the  ftatute  of 
26  G.  2.  ci  27.  no  order  fliall  be  quafhed  for  that  defeat 
only. 

Whereas  it  hath  appeared  unto  us]  K.  and  Beard.  Th'a 
examination  of  the  woman  muft  be  by  two  juftices,  as 
well  as  the  ordering  part:  for  the  examination  is  a  judi- 
cial aft,  and  ought  to  bs  by  both  j  arxl  it  is  not  enough 
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that  one  fliould  examine,  and  make  report  to  the  other  ; 
but  if  they  are  both  prefent,  and  one  only  examine,  it  is 
well  enough,  for  it  is  in  fadl  the  examination  of  both. 
2  Salk.  478. 

So  in  the  cafe  of  Billings  againft  Prinn  and  Delabere 
efquires,  7*.  15  G.  3.  An  action  of  trefpafs  and  falfe  im- 
prifonment  was  brought  by  the  plaintiff,  for  committing 
her  to  prifon  for  refuling  to  filiate  a  baftard  child.  She 
was  examined  feverally,  at  feparate  times  (but  in  the  fame 
day),  and  in  feparate  places,  by  the  two  juflices  the  de- 
fendants, and  they  feparately  figned  the  warrant  of  com- 
mitment. On  trial  at  the  alTizes,  a  verdiil  was  given  for 
the  plaintiiF,  with  5  1  damages.  It  was  moved  for  a  nevy 
trial,  and  argued,  that  it  was  fufEcient  under  the  flatute, 
if  the  two  juiiices  joined  in  and  confented  to  the  commit- 
ment, but  that  they  might  examine  and  adjudge  the  matter, 
and  fign  the  warrant,  feparately.  Unto  which  it  was  an- 
fwered,  that  where  two  or  more  are  required  to  do  any 
act,  they  muft  meet  together  :  Elfe  what  they  refolve  on 
is  the  mind  of  individuals,  not  of  the  whole  body.  And 
this  hath  always  been  the  doctrine  with  refpedt  to  juflices 
of  the  peace.  By  the  court ;  This  cafe  is  fo  clear,  that 
it  cannot  bear  an  argument-.  There  is  no  ufe  in  appoint- 
ing two  or  more  perfons  to  exercife  judicial  powers,  unlefs 
they  are  to  a6l  together.  Separate  examinations  by  dif- 
ferent magiftrates  may  produce  different  fa6ls.  On  whicii 
then  is  the  adjudication  to  proceed  ?  It  is  exceeding  clear, 
that  in  cafe  of  an  adion  thus  brought  to  try  the  validity 
of  the  commitment,  it  cannot  be  fupported  by  law.  Black. 
Rep.  1017. 

Js  well  upon  the  complaint  of  the  churchivardcns.  and  over^ 
feersl  It  hath  been  faid  that  an  order  inade  without  the 
complaint  of  the  parifh  officers,  is  not  good.  Blackerby^ 
44. 

But  in  the  cafe  of  K.  and  Buckall,  M.  3  G.  2.  where  it 
wai  obje6led,  that  the  order  did  not  appear  to  be  made  up- 
on complaint  of  the  parifh  ;  it  was  anfwered,  that  the 
flatute  does  not  require  that  the  parifh  fhould  complain, 
but  gives  the  jufiices  power  to  make  fuch  order  on  the 
complaint  of  any  other.  And  the  order,  as  to  that  part, 
was  confirmed,      i  Barnardiji.   261. 

As  upon  the  oath  of  the  faid  A.  M.]  It  feemeth,  that  the 
mother  may  be  examined  upon  oath,  concerning  the  re- 
puted father,  and  of  the  time  and  other  circumfliances  ; 
for  that  in  this  cafe,  the  matter,  and  the  trial  thereof,  de- 

pendeth 


pendeth  chiefly  upon  the  examination  and  teflimony  of  the 
mother.     Dalt.  c.  ii. 

Was  delivered  of  a  {male)  bqjlard  chlUr\  H.  8  G.  K.  and 
England.  An  order  was  quafned,  becaufc  the  fcx  of  the 
baftard,  or  the  name  of  it  were  not  mentioned  ;  only,  a 
certain  baftard  child  born  of  the  body  of  fuch  a  woman. 
Str.  503. 

Jt in  the  f aid  pari/J)  of ]  M.  i  r  //««.  ^ 

and  CaJ]}.  The  order  did  not  fet  forth  that  the  child  was 
born  in  the  parifli ;  and  by  the  ftatute  the  jufticcs  cannot 
make  an  order  to  compel  a  man  to  contribute  towards  the 
maintenance  of  a  baftard  child,  but  in  cafe  of  that  parifh 
where  the  child  was  born  :  And  quafhed  for  this  reafon. 
Caf.  ofS.  59. 

T.  J  G.  K.  and  Butcher.  Exception  was  taken  to  an 
order  of  baftardy,  that  it  did  not  appear  the  child  was 
born  in  the  parilh  to  which  the  relief  is  ordered  j  for  it 
ran;  IVe  tivo  jujiices  of  the  borough  of  Lime  Regis,  refJhig 
ivithin  the  Ihnits  where  the  par'ijh  church  is,  within  which  pa- 
ri/!) the  child  tvas  borri Which   is   only  an  averrAenr, 

that  the  juftices  refided  in  that  parifh  where  the  child  was 
born„  but  that  might  not  be  the  fame  parilh  ordered  to 
be  relieved.  And  for  this  fault  the  order  was  quaflied. 
Etr.  6^-1-]. 

E.  3  G.  2.  K.  and  Chiiders.  On  a  rule  to  fliew  caiife, 
why  an  order  of  two  juftices  for  relief  of  a  baftard  child, 
and  an  order  of  felhons  confirming  the  fame,  fliould  not 
be  quaftied  ;  it  was  objected,  that  it  was  not  direiSlly  ad- 
judged that  the  child  was  born  in  the  parifli  (of  Staple- 
.hurji).,  and  yet  the  order  requires  the  defendant  to  pay  the 
fum  of  45  s  to  'the  churchwardens  of  that  parifii  to  re - 
iniburfe  them.  It  was  anfwered,  that  it  doth  fufficiently 
appear  in  the  order,  that  the  child  was  born  tliere  ;  for  it 
adjudges,  that  the  defendant  ftiould  pay  this  fuin,  for  the 
charges  the  parilh  of  Staplehurji  were  at  upon  account  of 
the  woman's  lying  in  there.  But  the  court  faid,  that 
they  do  not  allow  of  inferences  to  give  the  juftices  jurif- 
diiStion  J  and  accordingly  quaftied  both  the  orders.  1  Bar- 
■.nardiji.  326. 

E.  10  G.  2.  K.  and  Greaves.  The  parifii  where  the 
child  is  born,  is  only  to  be  indemnified;  and  if  the  baf- 
tard has  acquired  a  fettlement  tlfewhere,  the  father  is  then 
difcharged.     Ncf  Baft. 

Chargeable  to  the  faid  parif}]  Order  to  provide  for  a  baf- 
tard child:   Exception  was  taken,  that  the  order  doth  not 
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fet  forth  that  he  Is  chargeable  to  the  parifli,  or  likely  to 
be  fo.      And  quaflied  by  the  court.      Comh.  39. 

But  in  K.  anil  Matthewi^  H.  8  IV.  Exocption  wss  taken, 
that  the  order  doth  not  fet  forth  that  the  child  is  likely  to 
become  chargeable :  But  this  exception  was  over-ruled; 
for  that  it  is  felf-evident,  that  every  bafiard  child  is  likely 
to  become  chargeable.     2  Salk.  475,  6. 

And jurther^'  that  A.  F.  of in  the  ja'td  county^yeoman^ 

did  beget  the  faid  ba'iard  child]  T.  1  G.  1.  K.  and  Broivnc. 
Upon  an  order  of  bafiardy  it  was  dated,  that  the  hufband 
had  been  abfent  fix  years,  and  that  during  his  abfence 
ihe  dei'eudant  had  carnal  k/7oiu/edge  of  the  wife,  and  there- 
fore they  adjudge  him  to  be  the  putative  father.  But  by 
the  court.  This  order  mull  be  quafhed  ;  for  his  lying 
with  her  is  not  a  fufficient  reafon  to  infer  him  the  father 
of  this  child  :  and  tho'  the  jufiices  need  not  (hew  the 
grounds  they  go  upon,  yet  if  they  do,  and  it  appears  no 
fuificient  ground,  their  order  will  be  bad.      Sir.  811. 

Do  hereby  adjudge]  T.  4  Ann.  ^.  and  JVcJIon.  The  great 
obje6^ion  which  ftuck  long  with  the  court,  was,  that  it 
was  faid  in  the  order,  we  the  fliid  juftices  doth  adjudge, 
inftead  of  do  adjudge  ;  and  after  the  cafe  had  depended 
two  terms,  and  been  feveral  times  flirred,  the  court  for 
that  exception,  the  lafl:  day  of  the  term,  quaflied  the  or- 
der.     L.  Ray/n.  i  19S. 

And  afterv^ards,  H.  4  Ann.  The  fame  jufllces  m.ade 
another  order,  v/ith  the  very  fame  fault  in  it,  viz.  doth 
adjudge  ;  and  upon  a  certiorari,  that  was  quaflied.  L. 
Raym.  i  ig8. 

Adjudge  the  faid  A.  F.  to  be  the  reputed  father]  E.  20  C. 
1.  K.  and  Pcrkoffc.  An  order  was  quafited,  becaufe,  there 
was  no  adjudication,  that  the  perfon  againil  whom  the  com- 
plaint was  made,  was  the  reputed  father.      2  Sid.  363. 

H.  9  G.  1.  K.  and  Jenkins.  Motion  to  quafli  an  order 
of  two  juftices,  whereby  they  adjudge,  that  fuch  a  perfon 
is  not  the  putative  father  of  a  baltard  child,  and  therefore 
they  difcharge  him  ;  and  the  rather,  becaufe  In  fuch  a 
cafe  the  parifh  cannot  appeal,  becaufe  an  appeal  is  only, 
when  the  party  refufes  to  give  fecurity  to  come  to  fejTions. 
And  by  the  whole  court,  the  two  juftices  have  no  fuch 
authority  :  for  their  whole  power  depends  on  the  flatute 
of  18  Eliz.  and  that  is  only  to  take  order  for  puniihment 
of  the  parties,  and  for  relief  of  the  parilh,  and  this  order 
is  for  neither  the  one  nor  the  other.  2  Se[/'.  C.  161.  Str. 
1050. 
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The  jum  fjf — —  for  and  towards  the  lylng-ini  M.  \i  Ann, 
^.  and  Odam.  Order  for  maintenance  of  a  baftard  child, 
Tvas  excepted  to,  becaufe  the  defendant  is  upon  fight  of 
the  order  to  pay  qI  in  grofs  ;  and  after  that,  fo  much 
weekly.  And  by  the  court :  By  the  llatiite  the  juRices 
are  to  take  order  for  relief  of  the  parifli,  and  keeping  of 
the  child,  by  payment  of  money  weekly,  or  other  fuf- 
tentation  ;  and  this  may  be  only  indemnifying  the  parifli 
for  money  laid  out  before  the  reputed  father  was  found. 
I  Salk.  124. 

During  fo  long  time  as  the  fald  baftard  child  fhall  be  charge- 
able] E:  9  jy,  K.  and  Barebaker.  An  order  to  pay  fo  much 
money  by  the  week,  till  the  child  fhall  be  fourteen  years 
of  age,  was  adjudged  to  be  bad  :  for  the  jiiftices  have  no 
power  but  to  indemnify  the  parifh ;  and  that  is  only  to 
oblige  him  to  maintain  the  child,  as  long  as  it  is  or  may 
be  chargeable,      i  S^k.  121.     2  Salk.  478. 

An  order  that  the  putative  father  fhould  pay  fo  much  a- 
week,  until  it  fhould  be  able  to  get  its  living  by  working, 
was  quaflied  ;  it  fhould  have  been  for  fo  long  time,  as  the 
child  mail  be  chargeable  to  the  parifn.      1  p''ent.  2!0. 

But  in  the  cai'e  of  K.  and  Street^  M,  i  G.  2-  An  order 
of  baftardy  was  made,  to  pay  fo  much  weekly,  till  the 
child  was  nine  years  old,  if  it  ftiould  fo  long  live.  And 
by  the  court,  it  is  a  good  order,  for  we  cannot  intend  it: 
able  to  provide  for  itfelf  fooncr.      Str.  788. 

So  in  the  cafe  of  K.  and  Buckall^  M.  i  G.  1.  Excep- 
tion was  taken,  that  the  order  appointed  the  fum  of  2  s 
to  be  paid  weekly,  till  the  child  fnould  come  to  the  age 
of  twelve  years,  without  faying,  if  the  child  fhall  be  fo 
long  chargable  to  the  parifh.  it  was  anfwered,  that  in- 
deed the  old  authorities  lay  it  down  in  general,  that  orders 
of  baftardy,  as  well  as  otlier  orders  relating  to  the  poor, 
muft  be  under  the  limitation  mentioned  \  but  the  later  au- 
thorities have  been,  that  orders  of  baftardy  need  not :  and 
this,  it  was  faid,  is  founded  upon  good  reafon  :  for  there 
cannot  be  any  reafonable  intendment,  iha't  baitards,  who 
have  no  kindred,  will  have  provifion  from  any  body,  till 
fuch  an  age  as  is  mentioned  in  the  order.  And  of  that  opi- 
nion was  the  court,  and  confirmed  the  order  as  to  that 
point.      I  Barnardl/i.  ibi. 

But  then  the  child  may  be  bound  an  apprentice  into 
another  parifli  before  that  age  ;  and  having  gained  a  fet- 
tlerr.cnt  in  fuch  other  parifli,  the  efle(ft  of  the  order  fliould 
thenceafe.  Therefore  it  is  beft  in  this  and  all  fuch  like 
caf>.^s  tj  hold  to  the  ftatute  :  and  the  flatute  here  only  gives 
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power  to  the  jufticcs  to  take  order  for  the  relief  of  the  par  iJJ} 
tub  ere  the  child  J})all  be  horn. 

In  Browneh  cafe,  T.  g  W.  it  was  faid,  the  juftices  can- 
not order  a  fum,  for  putting  out  the  child  an  apprentice. 
Comb  448. 

But  in  the  aforefaid  cafe  of  K.  and  Buckall^  M.  3  G.  2. 
Where  it  was  objected,  that  the  order  was  for  the  reput- 
ed father  to  pay  4  1  to  the  overfeers  for  binding  the  child 
out  apprentice,  when  it  ftiould  come  to  the  age  of  1 2  years  ; 
and  did  not  fay,  if  the  child  fhall  want  it  j  fo  that  tho' 
the  child  fliould  be  provided  for  in  any  other  Vv^ay,  the 
fum  rnuftbcftill  paid  to  the  overfeers  :  The  objection  was 
over-ruled  by  the  court ;  and  the  order,  as  to  that,  held 
good.      I  Barnardiji.  261. 

But  it  feemeth  not  neceflfary  to  incumber  the  order  there- 
with J  for  it  may  be  the  fame  thing  if  ihe  parifh  bind  him 
cut,  and  pay  the  money  ;  for  until  fuch  fum  fhall  be  run 
ofF  by  the  weekly  payments,  fo  long  the  child  continues 
chargeable. 

BUT  after  all,  fo  far  as  thefe  errors  above  rebearfed 
fhall  affect  only  the  form  or  the  order,  and  not  the  merits 
thereof  J  the  fame  maybe  amended  at  the  feffions,  by  the 
5  G.  2.  c,  19.  before  the  appeal  fhall  be  proceeded  upon, 
and  then  the  court  fhall  go  upon  the  merits. 

V.  Jppeal  againjl  the  order. 

By  the  aforefaid  ilatute  of  the  18  El.  c.  3.  the  mother 
or  reputed  father  refufing  to  perform  the  order  of  the  two 
iuftices,  j[hall  be  committed,  unlefs  they  fliall  put  in  fuf- 
ficient  furety  to  perform  the  faid  order,  or  elfe  pcrfonally  to 
appear  at  the  next  general  fejfions  of  the  peace ^  to  be  h olden  in 
that  county  where  Jtich  order  /hall  be  taken  ;  and  alfo  to  abide 
fuch  order ^  as  the  jaid  jujlices^  or  the  more  part  of  ihem^  then 
and  there  Jhall  take  in  that  behalf  (if  they  then  and  there  Jhall 
take  any)  j  and  that  if  at  the  faid  fejjions^  the  faid  jufiices  Jhall 
take  no  other,  order,  then  to  abide  and  perform  the  order  before 
made^  as  is  abovefaid. 

Pcrfonally  to  appear^  H.  8  /K  K.  and  Matthews.  It  was 
moved  to  quafh  an  order  for  maintaining  a  baftard  child. 
It  v/as  anfwered,  that  no  order  relating  to  a  baftard  child 
can  be  quafhed,  unlefs  the  reputed  father  be  prefent  in 
court.  IJnto  which  the  court  afiented.  But  it  appear- 
ing to  be  a  hard  cafe,  a  rule  was  made  to  fliew  caufe.  On 
(hewing  caufe,  it  v.'as  quaflicd  j  but  the  court  would  not 
2  quafh 
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<]\i2.Cii  It,  till  the  reputed  father  came  into  court.      2  Salk. 
475. 

H.  33  G.  2.  K.  and  Gil>/o7t.  It  was  moved  to  quafli  an 
order  of  baftardy  ;  which,  being  indefencible,  was  accord- 
ingly done  ;  the  defendant  entring  into  recognizance  to 
abide  the  order  of  the  feflions  below  :  which  was  the 
reafon  (the  court  faid)  why  a  perfonal  appearance  of  the 
defendant  was  in  thefe  cafes  always  required.  BlacL 
Rep.  198. 

Jt  ike  next  general  fejjions]  That  is  to  fay,  the  next  ge- 
neral feflions  after  notice  of  fuc^  order.     3  Keb.  551. 

General  SeJJions]  T.  10  TV.  K.  and  Shaw.  An  order  was 
made  by  two  juftices,  adjudging  Shaw  to  be  the  reputed 
father  of  a  baftard  ;  whereupon  he  appealed  to  the  next 
quarter  feflions  after  notice  ;  where  the  order  of  the  two 
juftices  was  difcharged  :  And  now  it  was  moved  toquafh 
the  .  order  of.  feflions,  becaufe  by  the  ftatute  the  appeal 
muft  be  to  the  next  general  feflions,  and  there  might  have 
been  a  general  feflions  before  the  general  quarter  feflions, 
as  in  London  or  Middlefex^  where  there  are  four  general 
feflions  in  the  year,  befides  the  quarter  feflions.  And 
quaflied  for  this  fault.      2  Salk.  482. 

To  be  holden  in  that  eounty\  It  was  moved  to  quafh  an 
order,  for  that  it  was  at  the  feflions  of  the  peace  in  the 
county  aforefiiid,  and  did  not  fay  for  the  county  ;  but 
this  was  over-ruled,  for  that  there  is  not  fo  much  ftri«fi;- 
nefs  required  in  orders,  as  there  is  in  indidtmen's.  i 
Ventr.    37. 

To  which  may  be  added  alfo,  that  this  is  according  to 
the  words  of  the  flatute. 

In  that  county  where  fuch  order  fijall  he  tahn^  ^'15  (^^ha. 
2.  K,  and  Coy/ian.  Refclved,  that  this  fhlal  be  intended 
of  the  next  feflions  of  that  part  of  the  county,  where  ic 
was  made^  and  not  at  the  next  feflions  in  any  county  at 
large  ;  for  that  would  be  mifchievous  in  many  counties, 
where  there  are  feveral  feflions  indiftintfl  parts  of  the  coun- 
ty.     I  Sid.  149. 

To  abide  fuch  order  as  the  fold  jufUces,  or  the  more  part  of 
ihemy  Jhall  then  and  there  take. 1  M.  \-^G.  K.  and  Tenant. 
The  order  of  two  juftices  being  quaftied  upon  the  merits 
by  the  feflions  on  an  appeal,  the  defendant  is  thereby  legally 
acquitted,  and  cannot  be  drawn  in  queftion  again  for  the 
fame  fad,     L,  Raym.  1423,  4.     Str.  716. 

1'  4  But 
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But  the  order  quafhed  for  want  of  form,  is  as  no  or- 
der at  all;  and  therefore  the  two  jufticcs  may  proceed  de 
novo. 

If  the  two  next  juftices  make  an  order,  and  the  party 
appeals  to  the  next  feffions,  and  they  alter  or  difcharge 
(upon  the  merits),  or  confirm  that  order  ;  no  other  feffions 
can  order  any  thing  contrary  thereto,  for  the  order  upon 
the  appeal  is  final.      Cro.  Cor.  350. 

T.  I  G.  2.  K.  and  Arundell.  Two  juflices  make  an  or- 
der, that  the  defendant  fhall  pay  a  fum  in  grofs,  and  alfo 
2  s  a  week  fo  long  as  the  child  fhall  be  chargeable.  The 
party  appeals  to  the  fefiions,  who  confirm  the  order.  Ac 
a  fubfequent  feiTions,  the  father  of  the  baftard  defired  to 
have  the  keeping  of  it,  and  that  the  payment  of  the  2  s 
a  week  fliould  ceafe  ;  which  the  fecond  feffions  ordered. 
Motion  was  made  to  quafh  ihis  laft  order  of  fe/Tions,  be- 
caufe  in  this  cafe  they  had  no  jurifdiiStion.  And  the  court 
held,  that  the  fecond  feflions  had  no  authority  to  order 
the  fubtraction  of  the  2s  a  week;  and  the  order  was 
quaflied,  becaufe  it  was  made  out  of  time  (beirig  three 
years  after  the  appeal),  and  therefore  the  juftices  had  no 
jurifdiclion.      1  HejJ'.  C.  234..  ' 

f^I.  PiiniJJjment  of  the  mother  and  reputed  father. 

By  the  18  El.  c.  3.  Concerning  haflards  being  left  to  be 
kept  at  the  charges  of  the  pari jh  where  born^  to  the  great  bur- 
den thereof  and  to  the  evil  example  and  encouragement  of  lewd 
UfSf  it  is  enabled.,  that  the  two  next  ju/lices  jlmll  take  order 
therein.^  as  well  for  the  punijl^ment  of  the  )noth£r  and  reputed 
father f  as  for  the  relief  of  the  par ijh. 

And  by  ']  f-  r.  4.  Every  lewd  woman  which  Jhall  have 
any  bafard  which  may  be  chargeable  to  the  pari/}}.,  the  jiiflices- 
of  the  peace  Jlmll  commit  fuch  lewd  woman  to  the  houfe  of  cor- 
retiion.,  \here  to  be  punifbed  and  fct  on  work.,  during  the  term  of 
one  whole  year  \  and  if  flje  foall  eftfoons  offend  again.,  then  to  he 
co7n?nitted  to  the  faid  houfe  of  correction  as  af ore/aid.,  and  there 
to  remain  until  Jhe  can  put  in  good  fureties  for  her  good  be- 
haviour, net  to  offend  fo  again,      f.  7, 

Bafard  which  tnay  be  chargeable"]  It  feemeth  by  thefe 
words,  that  fuch  woman  fhall  not  be  fent  to  the  houfe  of 
correction,  until  after  the  child  be  born,  and  that  it  be 
living  :  for  it  mufi:  be  fuch  a  child  as  may  be  chargeable  to 
the  parifli.     Dalt.  c.  j\. 

And  if  file  will  difcharge  the  parifh  of  keeping  the  baf- 
tard, file  cannot  be  puniflied  by  this  ftatutc  of  7  /. 

But 
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But  neverthelcfs  Cae  may  be  punifhed  (Lord  Coh  hys) 
by  the  {btute  of  i8  £/.      2  Inft.  733. 

\'Vhich  opinion  feems  juftly  quettionable  :  for  the  pre- 
amble of  the  faid  ai^l  of  iS  EL  (as  hath  been  rehearfed) 
feemeth  to  reftrain  the  jurifdiftion  of  the  judices  to  the 
parents  of  fuch  baftard  children  only  as  are  /eft  to  be  kept 
£tt  the  charges  of  the  pariJJ)  ivhere  horn. 

The  jiijliccs  of  the  peace  Jhall com7nit'\  It  feemeth  that'fuch 
commitinent  ought  to  be  by  twojal'tices  at  the  leali ;  and 
■by  comparing  the  two  ftatutes  together,  it  feemeth  fitteft 
for  the  two  nextjuftices  authorized   by  the  i8   El.  Dalt. 


C.     II. 


Shall  cQ7n'mlt fitch  leivd  woman']  But  fuch  punifhment  fhall 
not  !je  until  alter  the  woman  is  delivered  of  her  child  j 
neither  are  the  juftices  to  meddle  with  a  woman,  until  the 
child  be  born,  and  fne  ftrong  again.   Dalt.c.  11. 

Alfo  it  feemeth,  that  fuch  baftard  child  is  not  to  be  fent 
with  the  mother  to  the  houfe  of  corre£lion,  but  rather  that 
the  child  fhould  remain  in  the  town  where  it  was  born  (or 
fettled  with  the  mother)  and  there  to  be  relieved  by  the 
v/ork  of  the  mother,  or  by  relief  from  the  reputed  father; 
and  yet  the  common  opinion  and  practice  is  otherwife,  •vl'z, 
to  fend  the  child  with  the  mother  to  the  houfe  of  correc- 
tion ;  and  this  may  alfo  fetm  reafonable,  where  the  child 
fucketh  on  the  mother.     Dalt.  c.  i\. 

But  it  feemeth  much  the  beft,  to  commit  the  mother 
only,  and  not  the  child,  but  leave  it  to  her  choice  whether 
ihe  will  take  it  with  her  3  and  if  (he  will  not,  then  to  fend 
it  to  its  lawful  place  of  fettlement. 

Then  to  he  committed  to  the  fold  houfe  of  corre^'ion  as  afore- 
faid]   Which  words   do  imply  that   {lie    rnali    not    be    pu- 
nifhed as  for  a  fecond  ofFence,  unlefs  fhs   hath    been   com- 
mitted to  and  punifhed  in  the  houfe   of  corrccVion   for  the 
iirft. 

VII.  Mother  or  reputed  father  ru/ming  away. 

Whereas  the  putative  fathers  and  lewd  mothers  of  bajiard 
children  run  away  out  of  the  parijh.,  and  fo?netimes  out  of  the 
county,  a7id  leave  the  bajlard  children  upon  the  charge  ef  ihe 
parijh  where  they  are  born,  altho'  they  have  ef.ates  fufficient  to 
difcharge  the  purify  ;  it  fhall  be  laivful  for  the  churchwardens 
and  overfecrs  of  the  poor  of  fuch  parijh  where  any  bajiard  child 
fhall  be  born,  to  take  andfeizefo  much  of  the  goods,  and  receive 
fo  much  of  the  annual  rents  or  profits  of  the  lands  of  fuch  pu- 
tative 
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talk) e  father  or  lewd  mother^  as  Jhall  be  ordered  by  any  two 
jujiices^  towards  the  difcharge  of  the  parijh^  to  be  confirmed  at 
the  fejfions^  for  the  bringing  up  and  providing  for  fuch  baflard 
child y  and  thereupon  the  fejfions  may  make  an  order  for  the 
churchwardens  or  overfeers  of  the  poor  of  fuch  parijh,  to  difpofe 
of  the  goods  by  fale  or  otherwife,  or  fo  much  of  them  for  the  pur- 
pofes  aforefaid^  as  the  court  Jhall  think  fit,  and  to  receive  the 
rents  and  profits  of  the  lands^  or  fo  much  of  them  as  Jhall  be  fo 
ordeVedby  the  fejfions.      13  &  14  C.  2.  c.  i.  f.  19. 

E.  1  Ann.  ^  and  Chaffey.  Order  to  the  churchwardens 
and  overfeers,  to  feize  of  the  putative  father's  goods,  what 
they  fhould  judge  proper  for  fecuring  of  the  parilh,  quafh- 
ed;  for  that  it  ftiould  be,  what  the  juftices  think  proper, 
and  not  what  the  churchwardens  and  overfeers  think  pro- 
per.    L.  Rayra.  858. 

VUI.  Murdering  a  hafiard  child. 

Concealm   th  ^'  ^y  the  21  f .  CI'].     If  any  w  Oman  he  delivered  of  any 

deith  of  a  baf'  ijfue  of  her  body^  male  or  female,  which  being  born  alive, 
tard  child.  Jhould  by  the  laws  of  this  realm  be  a  bajlard,  and  fhe  endeavour 
privately,  either  by  drowning,  or  Jeer  et  burying  thereof,  or  any 
ether  luay,  either  by  h  erf  elf,  or  the  procuring  of  others^  fo  to  con- 
ceal the  death  thereof^  as  that  it  may  not  come  to  light,  whether 
it  were  born  alive  or  not,  but  he  concealed,  Jhe  fi)all  fuffer  death 
as  in  cafe  of  murder,  except  Jhe  can  prove  by  one  witnefs  at  leajl, 
that  the  child  was  born  dead. 

And  it  hath  been  adjudged,  that  in  order  to  convi£l  a 
woman  by  force  of  this  ftatute,  there  is  no  need  that  the 
indidment  be  drawn  fpecially,  or  conclude  againft  the 
form  of  the  ftatute  ;  for  the  ftatute  doth  not  make  a  new 
offence,  but  only  makes  fuch  concealment  an  undeniable 
evidence  of  murder.      2  Haw.  438. 

Alfo  it  hath  been  agreed,  that  where  a  woman  appears 
to  have  endeavoured  to  conceal  the  death  of  fuch  child 
within  the  ftatute,  there  is  no  need  of  any  proof  that  the 
child  was  born  alive,  or  that  there  were  any  figns  of  hurt 
upon  the  body,  but  it  fhall  be  undeniably  taken  that  the 
child  was  born  alive,  and  murdered  by  the  mother.  2 
Haiv.  438, 

But  of  late  years,  as  this  law  feemeth  to  be  fomewhat 
fevere,  it  hath  been  ufual,  upon  trials  for  this  ofi'ence, 
to  require  fomefort  of  prefamptive  evidence  that  the  child 
was  born  alive,  before  the  other  conftrained  prelumption  is 
admitted,  that  becaufe  the  death  was  concealed  therefore 
it  was  killed  by  its  parent.     4  Blackfi.  198. 

Alfo,  it  hath  been  adjudged,  that  where  a  woman  lay  in 
a  chamber  by  hsrfelfj  and  went  to  bed  without  pain,  and 

W^ked 
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waked  in  the  night,  and  knocked  for  help,  but  could  get 
none,  and  was  deHvered  of  a  child,  and  put  it  in  a  trunk, 
and  did  notdifcover  it  till  the  following  night,  yet  (he  was 
not  within  the  flatute,  becaufe  foe  knocked  for  help,  2 
Haw.  438. 

Ahb,  it  hath  been  agreed,  that  if  a  woman  confefs  her- 
felf  with  child  beforehand,  and  afterwards  be  furprized 
and  delivered,  nobody  being  with  her,  (he  is  not  within 
the  jftatute,  becaufe  there  was  no  intent  of  concealment, 
and  therefore  m  luch  cafes  it  mud  appear  by  figns  of  hurt 
upon  the  body,  or  fome  other  way,  that  the  child  was  born 
alive.      2  Hazv.  438. 

2.  If  a  woman  be  with  child,  and  anj'  gives  her  a  po-  Civing  a  potion 
tion  to  deftroy  the  child  within  her,  and  ihc  take  it,  and  '?  "u(eabor. 
it  works  foflrongly  that  it  kills  her,  this  is  murder;  for 
it  was  not  given  to  cure  her  of  a  difeafe,  but  unlawfully  to 
defliroy  her  child  within  her  ;  and  therefore  he  that  gives 
her  a  potion  to  this  end,  mufl  take  the  hazard,  and  if  it  kills 
the  mother,  it  is  murder,      i  H.  H.  429,  30. 

If  a  woman  be  quick  or  great  with  child,  if  fbe  take, 
or  another  give  her  any  potion  to  make  an  abortion,  or  if 
a  man  ftrike  her,  whereby  the  child  within  her  is  killed, 
tho'  it  be  a  great  crime,  yet  it  is  not  murder  nor  manflaugh- 
ter  by  the  Jaw  of  England^  becaufe  it  is  not  yet  in  rerum  yia- 
iura,  nor  can  it  legally  be  known,  whether  it  were  killed 
or  not.      I  H.  /!/.  433. 

But  if  the  child  be  born  alive,  and  afterwards  die  of  the 
poifon  or  bruifes  it  received  in  the  womb  ;  it  is  murder  in 
fuch  as  adminiftred  or  gave  them,  i  Haw.  80.  4  Blackjl. 
J98. 

So  if  a  man  procure  a  woman  with  child  to  deftroy  her 
infant  when  born,  and  the  child  is  born,  and  the  woman 
in  purfuance  of  that  procurement  kill  the  infant;  this  is 
murder  in  the  mother,  and  the  procurer  is  acceflary.  i  //. 
^'  433- 

IX.  Capacity  of  a  hajlard  as  to  inheritance. 

A  baftard  can  have  no  name  of  reputation  as  foon  as  he 
is  born  ;  but  after  he  is  born,  and  hath  gained  by  time  ft 
name  of  reputation,  he  may  purchafe  byhis  reputed  name, 
to  him  and  to  his  heirs  ;  tho'  he  can  have  no  heirs  but  of 
his  body,    i  /«/?.  3,      6  Co.  65. 

A  baftard  is  terminus  a  quo  ;  he  is  the  firft  of  his  family, 
for  he  hath  no  relation  of  which  the  law  takes  any  notice  ; 
but  this  muft  be  underftocd  as  to  civil  purpofes,  for  there 
is  a  relation  as  to  moral  purpofes,  therefore  he  cannot  mar- 
ry his  .own  mother,  or  fifter,  or  the  like.     3  Salk.  66. 

Con- 
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Confideration  of  natural  affcclion  will  rr^t  ralfe  an 
ufe  to  a  bafcHi'd ;  for  thoUiih  there  is  natural  affedHon 
between  them,  yet  the  railing  the  ufe  is  a  conftihjtion  of 
the  law  aPid  therefore  the  uk  fhall  never  arifc.     Jcfd-.  47. 

If  the  iflue  of  a  man  who  is  a  baftard  purchafe  land, 
and  dies  without  ifi'ue ;  the'  the  land  cannot  defcend 
to  any  heir  on  the  part  of  the  father,  yet  to  the  heir 
on  the  part  of  the  mother  (being  no  baftard  j  it  may  ; 
fo  if  the  baftard  was  attainted:  for  the  heirs  of  the  part 
of  the  mother  make  not  any  conveyance  by  the  "baftard. 
Js^oy^  159.  » 

If  a  baftard  dies  inteftate,  v.'ithout  wife  or  ifi'iie,  the 
king  is  entitled  to  the  perfonalty  ;  and  the  ordinary  of  courfe 
grants  adminiftration  to  the  patentee  or  grantee  of  the 
crown.     3  P.  lyai.   33.     2  Black.  505. 


A.  Voluntary  examination  of  a  woman  with  child 
of  a  baftard  :  by  6  G.  2.  f .  3  t . 

Weftmorland.  CJ^H  E  voluntary  examinaiion  of  A.  M.  of 

hi   the  ja'id  county.^  Jinglewoman, 


lohcn  on  oath,  before  7ne one  of  his  maje/ly^s  jitfiices   of 

the  peace  in  and  for  the  Jaid  county^  this day  of . 

Who  faith,  that  J})e  is  now  with  child,  and  that  the  f aid 
chill  is  likely  to  be  born  a  baftard,  and  to  he  chargeable  to 
the -pari fo  of —^- —  in   the  faid  county,  and  thct    A.  F.   of 

in  the  faid  county,  weaver,  is   'the  father  of  the  faid 

child. 

The  tnark  of 
Taken  and  figned  the  day  and  year  j  A.  Ad. 

abovcwritten,  before  me 
J.  P. 

Examination  after  the  birth. 

Weftmorland.  cy^^J/^:  examination   of  A.M.   of 

in  the  faid  county ,  fmglcwoman,  taken  up- 
on oath  before  me one   of  his    majefy  s  jufiices  of  the 

peace  in  and  for  the  faid  county,  this  — =—  day  of  — ^  . 

Who  faith,  that  on  the  • day   of noio 

lafl  pafl,  at in   the   parijh  cf in   the   county 

oforejaid,  JJ)e  the  faid  A.  M.  was  delivered  of  a  (7nale)  baf- 
tard child,   and  that  the  faid   baflard  child  is  likely   to  bscome 

chargeable  to   the  faid  parifi)  of  — j  and  that  A.  F.  of 

— — i«2 
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in  the  fa'id  co^miy^  weaver^  did  get  her  xv'ith  child  of  the 


fu'id  hajlard  child. 

The  mark  cf 
Taken  and  figned  the  day  and  year  t  ^*  M. 

abovevvriiten,  before  me 

J.  P. 

B.  Warrant  for  apprehending   the   reputed   father 
before  the  birth  j  on  6  G.  i.  c.  31. 

Weftmorhnd.   |  To  the  conflable  of 


J.J/^H  ERE  JS    A.  M.   of in    the  fald   county, 

fnglewoman.,  hath  by  her  voluntary  examinathn  taken 
in  writing  upon  oatb^  before  me  — —  one  of  his  majefiy  s  jufii- 
cci  of  the  peace  in  and  for  the  faid  county^  this  prcfent  day  de- 
clared herfelf  to  be  vjith  child,  and  that  the  faid  child  is  likely 
to  be  born   a  bafard,  and  to   be    chargeable   to   the  parijli   of 

■  in   the  faid  county^  and  that    A.    F.     of /» 

the  faid  county ,  weaver .,  is  the  father  of  the  faid  child;  And 
whereas   O.  P.   one  of  the  overfeers  of  the  poor  of  the  parijh 

oj" aforefaid^  in  order  to  indemnify   the  faid  parijh  i?t 

the  pre?ni/IcSf  hath  applied  to  me  to  iffite  out  7ny  tvarrant  for 
the  apprehending  of  the  faid  A.  F.  I  do  therefore  hereby  co7n~ 
mand  you,  immediately  to  apprehend  the  faid  A.  F.  and  to 
bring  him  before  me  or  fame  other  of  his  majejly^s  jufticcs  of 
the  peace  for  the  faid  county  to  find  fecurity  to  indemnify  the 
Jaid  parif)  of-  or  e-lje  to  find  ftfficient  furety  for  his  ap- 

pearance at  the  next  general  quarter  feffions,  [or,  next  general 
fefjions~\  of  the  peace  to  he  holden  for  the  faid  county,  and  to 
abide  and  perform  fuch  order  or  orders  as  fljall  be  made,  in  pur- 
fuance  of  an  a^  pa[Jed  in  the  eighteenth  year  of  the  reign  of  her 
late  majifiy  queen  Elifabeth,  concerning  baflards  begotten  and 
born  out  of  lavjful  matrimony.  Given  under  my  hand  ancifcal 
the  ■  day  of,  <kc. 

The  like  after  the  birth. 

Weftmorlar.d.    <     To  the  conilable  of  — — — 

Jff^HE  RE  JS    A.   M.    of in  the  faid  county, 

-  fi^gletvoman,   hath    by  her  examination  taken   in  writ- 
ing upon  oath,   before  me  one  of  his  mnjfjifs  jufiiccs  of 

the  peace  in  and  for  the  fnid  county,  declared  that  on  the 

day  of novj  l-ijl  pojl,  at in  the  parif)  of  — • 
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in  the  csuniy  aforefaid,  J}je  the  f aid  A.  M.  %vas  delivered  of  a 
{male)  bajtard  child,  and  that  the /aid  bajiard  child  is  likely 
to  become  chargeable  to  the  f aid  parijh  of  ■•  and  hath  charg- 
ed A.  Y .  of  in  the f aid  county,  weaver,   ivith  having 

gotten  her  with  child  of  the  faid  bajiard  child',  yind  whereas 
O.  P.  one  of  the  overfeers  of  the  poor  [and  fo  on,  as  in  the 
foregoing  precedent  to  the  end.] 

C.   Commitment  thereupon  j   by  the  6  G.  2.  c.  31. 

To  the'  conftable   of  in  the  faid 

"SSf  ^       \     A    X  county,    and  to  the  keeper  of  the   houfe 


r  To  the' 
I    J  county, 
)  of    corn 


correction    \_or,    common    gaolj  at 
in  the  faid  county, 

JJ^HERE  AS    A.M.  of ftnghwoman^    in   her 

voluntary    examination   taken     in    writing    upon    oath^ 

the   —  day  of now  lajl  pajl,  before  me 

one  of  his  mojejiy's  jujiices  of  the  peace  in  and  for  the  faid 
county,  hath  declared  herfelf  to  be  with  child,  and  that  the 
faid  child  is  likely  to  be  born  a  bafiard,  and  to  be  chargeable  to 

the  faid  parifh  of  '■-  and  hath  charged  A.  F.  of ■——' 

gentleman,  with  having  gotten  her  with  child  of  the  faid  child  \ 
[Or,  if  it  is  after  the  birth,  then  fay,  Whereas  A.  M.  of 
■    ,    .....Jingle  woman,  in   her  examination  taken   in  writing 

upon  oath,   before  ?ne one  of  his  majejlfs  jujiices  of  the 

peace  in  and  for  the  faid  county,  hath  declared  that   on  the 

day  of nczv  lajipoji,  at in  the  par  iff) 

of in  the  county  aforefaid,fhe  the  faid  A.  M.  was  de- 
livered of  a  [male)  bafiard  child,  and  that  the  faid  bafiard 
child  is  likely  to  become  chargeable  to  the  faid  parijh  of  —  •• 
and  hath  charged  A.  F.  of weaver,  vjith  having  got- 
ten her  with  child  of  the  faid  bajiard  child'\  \  And  whereas 
the  faid  h..  F.  being  novo  perfonally  prefent  before  me,  being 
brought  by  my  warrant,  upon  application  for  that  purpofe  to  me 
made,  by  O.  P.   one   of  the  overfeers  of  the  poor    of  the  faid 
parijh,  hath  refitfed  to  give  fecurity  to  indemnify  the  faid  pa- 
rifi),  and  hath  alfo  refufed   to  enter  into  a  recognizance  with 
fuffcient  furety,  upon  condition  to  appear   at   the  next  general 
quarter  fpjftons  [or,  next  general fejponsl  "f  '^^^  peace   to  be 
holden  for  the  faid  county,  and  to  abide   and  perform  fuch  or- 
der or  orders  as  Jliall  be  tnade  in  purfuance  of  an  a£i  pajfcd  in 
the  eighteenth  year  of  the  reign  of  her  late  majefly   queen  Elifa- 
beth,  concerning  bajlards  begotten  and  born  out  of  lawful  ma- 
trimony :  Thefe  are  therefore  to  command  you  the  faid  conjlable 
to  take  and  convey  the  faid  h.Y .  to  the  hovfe  of  correction  at 
•              in  the  faid  county^  and  to  deliver  him   to  the  keeper 

thereof. 
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thereof,  together  with  this  warrant.  And  I  do  herely  comtnand 
you  the  [aid  keeper  of  the  [aid  houfe  of  correSiion,  to  receive 
the  f aid  A.  F.  into  your  cujiody  in  the  faid  houfe  of  correHion^ 
and  him  there  fifely  to  keep,  until  he  jh all  give  Juch  fecurity^ 
or  enter  into  fuch  recognizance  as  aforefaid,  or  be  otherwife 
lawfully  delivered  from  thsnce.  Given  under  7ny  hand  and  feat 
the day  of  Sec. 

D.  Bond  to  indenfinify  the  parilh. 

JT^  0  TV   all  men  by    thefe  prefents,  that  we  A.  F.  of 

in  the  county  of gentleman,  and  A.  S, 

of yeoman,  are  held  and  firmly  bound  unto  • • 

churchwardens,  and overfeers  of  the  poor  of  the  parijh 

of in  the  faid  county  [in  trufi  for  the  parijhioners  cf 

the  faid  parijh)  in  pounds  of  good  and  lawful  money  of 

Great  Britain,   to  he  paid  to  the  faid  ■  or  their  certain 

attorney,  their  executors,  adminijlrators,  or  ajjigns:  To  which 
payment  well  and  truly  to  he  made,  we  bind  ourfelves,  and 
each  of  us,  jointly  and  fver ally,  and  our  and  each  and  every 
of  our  heirs,  executors,  and  adminijlrators,  firmly  by  thefe  pre- 
fents  i     Sealed    with   our  feals,  and  dated   the   •  day  of 

• in  the       ■   •-         year  of  the  reign  of  our  fovereign 

lord  George  the  third,  c/"Great  Britain,  France,  and  Ite^ 
land,  king,  defender  of  the  faith,  and  fo  forth,  and  in  the  year 

of  our  Lord . 

The  condition  of  this  olligation  is  fuch,  that  whereas  A.  M. 
of finglewoman,  hath  in  and  by  her  voluntary  examina- 
tion, taken  in  writing  and  upon  oath  before  ——  one  of  his 
7najefiy's  juftices    of  the  peace  in  and  for  the  faid  county  of 

declared  that  Jhe  is  with  child,  and  that  the  faid  child 

is  likely  to  be  born  a  bajlard,  and  to  he  chargeable  to  the  faid 
parijh  of and  that  the  abovehcunden  A.  F.  is  the  fa- 
ther of  the  faid  child;  [If  it  is  after  the  birth,  then  fay, 
that  whereas  A.  M.  of  finglewoman,  in  her  examina- 
tion taken  in  writing  upon  oath,  before  one  of  his  ma- 

jefifs  juflices  of  the  peace  in   and  for   the  faid  county,  hath 

declared,  that  on  the  day  of now  laji  pafl,  at 

in    the  parifo    of in  the  county  aforefaid,  Jhe 

the  faid  A.M.  zvas  delivered  of  a  [male)  bajlard  child,  and 
that  the  faid  bajlard  child  is   likely  to    become  chargeable  to  the 

faid  parijh  of and  hath  charged  the  abovehound  A.  F. 

with  having  gotten  her  with  child  of  the  faid  bajlard  child  -f^ 
If  therefore  the  faid  A.  F.  and  A.  S.  or  either  of  ihem,  their 
or  either  of  their  heirs,  executors,  or  admin  Jlrators,  do  and 
fhall  from  time  to  time,  and  at  all  times  hereafter,  fully  and 

clearly 
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clearly  indemnify  aJid  fave  harmlrfs^  as  vjell  the  ahovenamsi 
cburcbiuardens  and  overfeers  of  the  poor  of  the  [aid  pai  if)  of 
'  and  their  fucce [for s  for  the  time  beings  as  alfo  all  and 

fingular  the  other  parifoioners  and  inhabitants  of  the  faid  parijh 

of    -  which  now  are^  or  hereafter  Jhall  be  for   the  time 

beingy  of  and  from  all  manner  of  cojh,  taxes,  rates,  ^IPIf- 
7nerits,  and  charges  tuhatfoever,  for  cr  by  reafon  of  the  birth^ 
education,  and  maintenance  of  the  faid  child,  and  of  and  from 
all  ailions,  fuiis,  troubles  and  other  charges  and  demands  what- 
foever,  touching  or  concerning  the  fame,  then  this  prefent  ob- 
ligation  to  be  void,  otherwife  of  force. 

Signed,   fealed,  and  delivered  (having  been  A.  F. 

firfl  duly  ftamped)  in  the  prefence  of  A.  S, 

A.  W. 
13.  W. 

E.  Recognizance  for  the  reputed  father  to  appear 
at  the  fefllGns,  and  to  abide  fuch  order  as  fhall  be 
made  j  on  6  G.  2.  c  3  1. 

Weftmorland.^  E   it  remembrcd,  that  on  the day  of 

in  the year  of  the  reign  of 

cur  lord  George   the   third,  0/"  Great  Britain,  France,  and 

Ireland,  king,  defender  of  the  faith,  and  fo  forth,  A.  F.  of 

in  the  county  a  fore  faid  labourer,   and  A.  S.  of —  in  the 

county  aforefaid )toman,  perfonally  came  before  me  J.  P.  efquire 
one  of  the  juflices  cf  our  faid  lord  the  king,  affigned  to  keep  the 
peace  in  the  faid  county,  and  acknoivledged  themfelves  to  owe  to 
our  faid  lord  the  king;   that  is  to  fay,  the  faid  A.  F.  the  fum 

cf and  the  faid  A.  S.  the  fum  of of  good  and 

lawful  fnoney  of  Grezt  3at2L'\n,  to  be  made  and  levied  of  their 
goods  and  chattels,  lands  and  tenements  refpeSiiveh  to  the  ufe  of 
cur  faid  lord  the  king,  his  heirs  and  fuccefjors,  if  the  faid  K.  F. 
fhall  make  default  in  the  condition  under  written. 

Whereas  K.yi.  of  •  fingle  woman,  hath  in  and  by 
her  voluntary  examination,  taken  in  zvriting  and  upon  oath,  be- 
fore    one  of  his  majefy'^s  jujiices  of  the  peace  in  and  for 

the  faid  county  of declared  that  fhe.  is  with  child,   and 

that  the  faid  child  is  likely  to  be  born  a  bafiard,  and  to  he  charge- 
able to  the  faid  parifn  of and  that  the  above  bounden 

A.  F.   is  the  father  of  ike  faid  child ;  [If  it  is  after  the  birth, 

then  fay,   Whereas  A.  A'l.  of ftf^gl^  woman,  in  and  by 

her  examination  taken  in  writing  upon  oath,   before  me  — . 

one  cf  his  majefly's  juflices  of  the  peace  in  and  for   the  faid 

county,  hath  declared  that  on  the day  of  •—-^  now  la/} 

paji. 
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pnj}^  at  —  in  the  pari/h  of •  in  the  county  afare- 

faid,  Jhe  the  [aid  A.M.  vjas  delivered  of  a  (male)  baflard 
child,  and  that  the  [aid  hajlard  child  is  likely  to  become  charge- 
able to  the  faid  parijh  of and  hath  charged  the  above- 

bound  A .  ¥.  with  having  gotten  her  with  child  0/ the  faid  baf- 
tard  child:]  The  condition  cf  this  recognizance  is  fuch,  that  if 
the  abovebcund  A.  F.  do  and  Jhcll  appear  at  the  next  general 
quarter  J' Jfions  [or,  the  next  general  fejfions]  of  the  peace  to  be 
holden  for  the  faid  county,  and Jhell  abide  and  perform  fuch  or- 
der or  orders  as  Jhall  be  made  in  purfuance  of  an  a£i  pafed  in  the 
eighteenth  year  of  the  reign  of  her  late  majefy  queen  Elifabeth, 
concerning  bajlards  begotten  and  born  out  of  lowful  matrimony^ 

then  this  recrgmzance  to  be  void^  ctherwife  of  force, 

Acknowledged  before  me. 

J.  P. 

F.. Warrant  of  the  two  next  juflices,  for  the  mo- 
ther, with  a  fummons  for  the  reputed  father,  to 
make  the  order  of  filiation  and  maintenancej 
on  the  18  EL  r.  3. 

Weftmorland.  ^  To  the  conftable  of  — — 
} 

JT/'H  E  R  E  A  S  information  hath  been  made  unto  us  —— . 

txuo  of  his  tnojeJly''s  jiijiices   of  the  peace  iyi  and  for  the 

faid  county,  one  whereof  is  of  the  quorum,  and  both  of  us  refi- 

dingjuxt  unto  the  limits  of  the  parifh  church  within   the  parifh 

of /;/  the  faid  county,  as  well  upon  the  complaint  of  the 

churchwardens  and  overfeers  of  the  poor  of  the  faid  par  if?,  as  on 

the  oath  of  A.^1.  of fnglewoman,  that  on  the • 

day  of lajl  pa  ft,  fhe   the  faid  A.M.  was  delivered  of 

a  (male)  hajiard  child  at in  the  faid parifb,  and  that 

A.  F.  of ^  in  the  faid  county,  taylor,  is  the  father  of 

the  faid  baflard  child,  and  that  the  faid  bajlard  child  is  now 
living,  and  chargeable  [or,  likely  to  become  chargeable]  to  the 

faid  parifh  of •     Thcfe  are  therefore  to  co?nmand  you  ta 

bring  the  faid  A.  M.   before  us,  at  the  houfe  of in—— 

in  the  faid  county,  on the  day  of at   the  hour 

of  -  ■  '  —  in  the  afternoon  of  the  fame  day,  to  he  by  us  further 
examined',  touching  the  prcm'iffes  ;  and  that  you  give  notice  thereof 
unto  the  faid  A.  F.  that  he  may  likewife  be  at  the  time  and  place 
vforefaid,  to  make  his  lavful  defence :  To  the  end  that  upon 
the  examination  of  the  caufe  and  circumjlance,  we  may  take 
fuch  order  therein,  as  to  right  doth  appertain.  Jnd  what  you 
VcL.  r.  Q^  ,  fhiiU 
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Jhall  do  in  the  execution  hereof^  ycu  are  to  tnake  known  unto  vt 
at  the  tune  and  place  aforefaid.  Given  under  our  hands  and 
feals^  the day  of,  kc. 

G.  The  order  of  filiation   and  maintenance  is  in- 
ferted  before,  in  the  body  of  the  title, 

H.  Condition  of  a  recognizance  to  appear  at  the 
next  fefiions,  after  the  order  not  performed;  on 
the  18  Ei.  €.  3. 

TJ^H E  R  E  AS  by  an  order  under  the  hands  and  feals  of 
us  •■  two  of  his  majcfy's  jufices  of  the  peace  for 
the  faid  county,  one  vohereof  is  of  the  quorum,  and  both  of  ui 
refiding  in  [or,  next  unto]  the  Ii?niis  of  the  parijh  church  within 
the  pari fb  of in  the  f aid  county.  A.  F.  of in  ths 

faid  county,  taylor,  is  adjudged  to    be    the   reputed  father  of  a 

baflard  child  lately  born  of  the  body  of  h.  M.   of f^g^t^ 

woman,  at in  the  faid  parijh   of [and  then  fet 

forth  what   was  ordered    therein  further]  Andvchereas  the 

faid  A.  F.  hath  not  obferved  nor  performed  the  faid  order : 
The  condition  therefore  of  this  recognizance  is  fuch,  that  if  the 
aboveboundA.¥ .  Jhall  objerve  and  perform  the  Jaid  order,  or  Jhall 
perfonally  appear  at  the  next  general  feffions  of  the  peace,  to  be 
holden  in  and  for  the  faid  county,  and  Jhall  then  and  there  abide 

fuch  order  as  Jhall  be  then  made  by  the  court,  concerning  the  faid 
bajlard  child,   if  any  fuch  order  Jhall  be  then  made ;    and  if  no 

fuch  order  Jhall  be  then  inade  or  taken  by   the  faid  court,  if  the 

faid  A.  F.  do  and  Jhall  perform  the  order  already  by  us  made  a< 
aforefaid',  Thsn  this  recognizance  to  be  void. 

Battery.     See  Mmlt. 

Bawdy  houfes.     See  lelUl!;ief^. 

Beer.     See  CrClfe. 

Behaviour.     See  0Ul*etp. 


WHEREAS  on  the  north-weft  coafts  of   Eng- 
land, and  efpecially  in  the  county  of  Lancafler, 
the  fea  is    bounded,  and  the  lands  are   prevented  from 
3  being 
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being  overflowed,  by  large  hills,  the  fand  of  which  is  (o 
loofe,  that  in  dry  weather  it  is  thrown  by  thewinds  on 
the  adjacent  lands,  to  the  damage  thereof,  and  the  danger 
of  the  inhabitants,  who  are  expofed  thereby  to  the  inun- 
dation of  the  fea;  to  prevent  which,  the  land-owners  are 
at  great  charges,  annually  to  pknt  and  maintain  a  fort  of 
rufli  or  (hrub  calledy?flrr  or  bent;  but  many  diforderly  per- 
fons  pluck  up  and  carry  away  the  fame,  to  make  matts 
and  bru flies  :  Therefore  if  any  perfon  without  confent  of 
the  owner,  fhall  cui,  pull  up,  or  carry  away  any  ftarr  or 
bent  planted  or  fet  on  the  faid  hilK  on  thctiorth-weft  coafts 
of  Efj^/anc4y  on  complaint  thereof  on  oath  to  one  juftice,  the 
offender  ftiall  be  fummoned,  and  on  default  of  appearing, 
the  juftice  fhall  ifllie  his  warrant  to  apprehend  and  bring 
him  before  him;  and  being  convi£tcd  on  oath  of  one  wit- 
nefs,  or  confeflion,  he  fliall  forfeit  20s,  half  to  the  in- 
former and  half  to  the  owner  of  the  bent,  by  dirtrefs; 
and  for  want  of  fufficient  diftrefs,  to  be  fent  to  the  houfe 
ofcorredlion  for  three  months,  to  be  kept  to  hard  labour; 
and  for  a  fecond  offence,  to  be  committed  to  the  houfe  of 
correilion  for  one  year,  to  be  whipt  and  kept  to  hard 
labour. 

And  if  any  ftarr  or  bent  fliall  be  found  within  five  miles 
of  the  faid  fand  hills,  the  perfons  convidted  of  having  the 
fame  in  cuftody  fhall  forfeit  20s  in  like  manner,  and  for 
want  of  fufficient  diftrefs  (hall  fuffer  three  months  impri- 
fonment,  and  hard  labour  in  the  houfe  of  correiSiion. 

But  this  {hall  not  reftrain  any  perfons  from  the  exercife 
of  any  ancient  prefcriptive  right,  to  cut  ftarr  or  bent  oa 
the  fea  coafts  in  the  county  of  Ciwiberland.  15  G.  2.  c.  33, 
f.  6,  7,  8. 


As  btgamy  in  our  law  feems  for  the  moft  part  to  be 
ufed  to  fignify  the  having  of  two  wives  fucceflively 
one  after  the  other,  I  ftiall  take  the  liberty  to  transfer  the 
offence  which  is  commonly  treated  of;  under  this  title  unto 
the  title  ^Bol^^anUJ,  which  fignifies  more  properly  the 
having  two  or  more  wives  or  hufbands  at  the  fame  time. 
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B!a-li  act. 

IN  order  to  avoid  repeating  the  fame  regulations  fo  many 
times  over,  as  the  offences  here  under  mentioned  are 
treated  of  under  their  refpei^ive  titles  in  the  different  parts 
of  this  book  J  it  is  thought  proper,  to  infert  here  at  large, 
the  whole  law  relating  to  them  all  together,  and  to  refer 
from  thence  lo  this  title  for  the  knowledge  of  the  feveraJ 
particulars. 

By  the  g  G.  c.  11.  (commonly  called  the  Waltham 
black  a£t,  occafioned  by  the  enormities  committed  in  Ep- 
ping  foreft  near  Waltham  in  Eflex,  by  perfons  in  difguife, 
or  with  their  faces  blacked)  which  a6l  is  required  to  be 
read  at  every  feilions  and  leet  ;  and  by  the  6  G.  2.  c.  37.. 
and  the  \o  G.  2.  c.  32.  which  by  feveral  continuances  were 
in  force  till  Sept.  i,  1757,  ^c  and  finally  by  the  31  G.  2. 
c.  42.  were  made  perpetual ;  and  alfo  by  the  27  G.  2.  c.  1 5. 
it  is  enacted  as  foUoweth  : 

If  any  pcrfon  or    perfons,  being  armed    with    fwords, 
fire-arms,  or  other  offenfive  weapons,  and  having  his  or 
their  faces  blacked,  or    being     othcrwife  difguifed,  fhall 
(i)  appear  in  any  foreft,  chafe,  park,  paddock,  or  grounds 
inclofed    with   any  wall,  pale,  or  other  fence,  wherein  any 
deer  have  been  or  fhall  be  ufually  kept ;  or  (2)  in  any  war- 
ren  or  place  where   hares  or  conies  have  been  or  fhall  be 
ufually  kept;  or  (3)  in  any  high  road,  open  heath,  com- 
mon, or  down  ;  or  (4)  fnall  unlawfully  and  wilfully  hunt, 
wound,  kill,  deflroy,  or  fteal  any  red  or  fallow  deer;  or 
(5)  unlawfully  rob  any  warren  or  place  where  conies  or 
hares   are   ufually  kept  ;    or    (6)  fhall   unlawfully  fleal  or 
take  away  any  filh  out   of  any  river   or  pond:   Or  if  any 
perfon   or  perfons   [that  is,  wkcther  armed  and  difguifed  or 
72ot)    fhall  (y)    unlawfully    and    wilfully    hunt,    wound, 
kill,  deftroy,  or  fteal  any  red  or  fallow  deer,  fed  or  kept 
in  any  places  in  any  of  the  king's  forefts  or  chafes,  which 
are  or  fhali  be  inclofed  with  pales,  rails,  or  other  fences  ; 
or    in   any   park,  paddock,  or  grounds    inclofed,  where 
deer  have  been  or  fhall  be  ufually   kept;  or  (8)  fhall  un- 
lawfully and  maliciouily  bre<;k   down  the  head  or  mound 
of  any  fifh  pond,  whereby  the   fifh  fhall  be  loft  or  de-. 
llroyed ;     or    (9)  fhall    unlawfully  and   malicioufly     kill, 
maim,  or  wound  any  catile  ;  or  (10)   cut  down  or  other- 
wife  deflroy  any  trees  planted   in  any  avenue,  or  growing 
in  any  garden,    orchard,    or    plantation,  for  ornament, 
ihelteror  profit;  or  (ij)  fhall  fet  fire  to  any  houfe,  barn, 
or  outhoufe,  or  to  any  hovel,  cock,  mow,  or  flack    of 

corn. 
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corn,  firaw,  hay,  or  wood;  or  (12)  fiiall  wilfully  and 
maliciouny  flioot  at  any  perfon  in  any  dwelling  houfe  or 
other  place;  or  (13)  (hall  knowingly  fend  any  letter 
without  any  name  fubfcrlbed  thereto,  or  iigned  with  a 
fi6titious  name,  demanding  money,  venifon  or  other  valu- 
able thing;  [or  threatening  to  kill  or  murder  any  of  his 
majefty's  fubjecls,  ■6r  to  burn  their  houfes,  outhoufes, 
barns,  ftacks  of  corn  or  grain,  hay  or  ftraw  ;  27  G.  2. 
c.  15.  J  or  (14)  fhall  forcibly  refcue  any  perfon  being  law- 
fully in  cuftody  of  any  officer  or  other  perfon,  for  any  the 
faid  offences;  or  (15)  fliail  by  gift  or  promife  of  money, 
or  other  reward,  procure  any  of  his  majefty's  fubjefts  to 
join  him  or  them  in  any  fuch  unlawful  a6l;  or  (16)  fhall 
unlawfully  and  malicioufly  break  down,  or  cut  down  the 
bank  of  any  river,  or  any  fea  bank,  whereby  any  lands 
Tnall  be  overflowed  or  damaged;  or  (17)  (hall  unlawfully 
and  malicioufly  cut  any  hop-binds  growing  on  poles  in  any 
plantation  of  hops  ;  or  (18)  ftiall  wilfully  and  malicioufly 
let  on  fire,  or  caufe  to  be  fet  on  fire,  any  mine,  pit,  or 
dolph  of  coal,  or  cannel  coal : 

Every  perfon  fo  offending,  being  thereof  lawfully  con- 
victed (in  any  county  in  England)  ihall  be  adjudged  guilty 
of  felony,  and  fhall  fuffer  death  as  in  cafes  of  felony  with- 
out benefit  of  clergy;  but  not  to  work  corruption  of 
blood,  nor  forfeiture  of  lands  or  goods. 

Note;  I  have  added  the  words  above  (whether  armed a7id 
difgtdfed ornot)  to  obviate  an  error  which  runs  thro' mcft 
of  the  books,  in  a  very  material  part  of  this  ftatute.  They 
do  fuppofe  that  a  perfon  mufi:  be  armed  and  dijgiujed  to 
commit  any  of  the  offences  abovementioned,  even  the 
fending  of  a  threatning  letter,  or  perfuading  another  to  be 
tin  accomplice  ;  whereas  it  feemeth  fomewhat  clear,  that 
to  be  armed  and  difguifed  is  only  neceffary  to  conftitute 
any  of  the  fix  firft  offences,  and  that  any  perfon  whatfo- 
ever  may  be  guilty  of  any  of  the  other  following  offences, 
whether  armed  and  difguifed  or  not. 

Bhall  appear  in  any  high  road]  T.  9  G.  2.  K.  againft 
Baylis  and  Reynolds.  The  indiCiment  was,  that  the  defen- 
dants at  Ledford  in  the  county  of  Hereford.,  being  armed 
with  offenfive  v/eapons,  and  having  their  faces  blacked, 
and  being  difguifed,  did  felonioufly  appear  in  the  high  road 
there,  againff  the  form  of  the  ftatute.  The  evidence  was, 
that  there  was  a  great  number  of  rioters  affembled  with  in- 
tent to  cut  down  fome  turnpikes  fet  up  in  that  county,  and 
the  prifoners  were  at  the  head  of  them,  with  their  faces 
{)lacked  fo  as  it  could  not  be  known  who  they  were,  hav- 
(^3  \ni 
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ing  on  womens  gowns,  caps,  and  ftraw  hats,  and  each 
an  axe  in  his  hand,  and  they  advancing  foremoft  were 
,  taken  by  the  conftables  then  afiembled  by  the  juftices; 
and  after  they  were  taken  and  confined,  the  reft  of  the 
rioters  did  cut  down  the  turnpikes.  Lord  Hardvjicke  Ch.  J. 
directed  the  jury  thus  :  The  feveral  fa6ls  mentioned  in  the 
adl  are  not  to  be  taken  as  being  parts  of  the  fame  ofFence, 
but  are  every  of  them  feveral  offences  ;  and  this  is  a  dircil 
feparate  crime  from  the  reft.  It  is  a  fingle  crime,  and  is 
for  appearing  in  the  high  road  with  faces  blacked,  and 
being  otherwife  difguifed.  All  the  other  matters  proved 
are  but  as  circumftances,  but  were  properly  en.-,>ugh  given 
in  evidence,  in  order  to  fhew  the  nature  of  the  fact. 
Therefore  if  upon  the  evidence  you  believe  the  prifoners 
did  appear  in  the  high  road  with  their  faces  blacked,  that 
is  fufficient  within  the  atSl,  or  that  they  were  otherwife  dif- 
guifed, you  are  to  find  them  guilty.  The  jury  imme- 
diately, without  going  out  of  court,  found  them  guilty; 
and  they  were  ordered  for  execution.  Ccifes  in  the  time  of 
lord  Hardwicke .   291. 

Kill,  maim,  or  tvound  any  catile^  M.  1 1  G.  3.  K.  and 
Paty.  At  the  affizes  at  Abingdon,  before  Mr.  Juftice 
Blackjlone,  the  prifoner,  a  lad  of  18  years  of  age,  was  ca- 
pitally conviilcd,  on  an  indidlment  for  felonioufly,  un- 
lawfully, knowingly,  wilfully,  and  malicioufly  fhooting 
at  and  killing  one  mare  and  one  colt.  It  was  moved  in 
arreft  of  judgment,  that  the  mare  and  colt  are  not  averred 
in  the  indictment  to  be  f<7/r/?  within'this  ftatute,  and  that 
the  v/ord  cattle  doth  not  by  law  neceiTarily  include  horfes, 
mares,  and  colts  :  That  the  ftatutes  for  regulating  the 
fale  of  cattle  have  thought  it  necefTary  to  mention  the 
feveral  fpecies  of  beafts  to  which  the  provifions  of  the  faid 
a6ts  fliall  extend :  That  the  book  of  rates  diftinguifhes 
between  the  fubfidy  on  great  cattle  imported,  w'z.  50  s ; 
and  that  on /?<jr/^j  and  OT^r<?5,  vi%.  lol:  That  the  ftatute 
.  of  22  C.  1.  a  13.  diftinguifhes  between  the  encourage- 
ment given  for  hiceding  cattle  of  oil  forts,  and  for  breeding 
horfes:  That  when  the  ftatute  of  14  G.  2.  c.  6.  made  it 
felony  without  clergy  to  fteal  jheep  or  other  cattle,  it  was 
found  neceifary  to  fpecify,  by  15  G.  2.  c.  34.  what  cattle 
were  intended  by  the  a6l.  Upon  thefe  objections,  the 
judge  refpited  fentence  till  the  next  afllzes,  and  in  the 
mean  time  laid  the  cafe  before  all  the  judges  ;  who  unani- 
moufly  agreed,  that,  as  the  ftatute  of  22  ^  23  C.  2.  c.  7: 
had  made  the  offence  of  killing  horfes  by  night  a  fingle 
felony,  this  ftatute  was  only  to  be  confidered  as  an  ex- 
teiifion  of  that  ftatute;  And  fome  precedents  were  cited 

of 
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of  capital  coiiviiSlions  (but  none  of  executions)  upon  this 
branch  of  the  ftatute.  Wherefore  it  was  agreed,  that 
judgment  of  death  fliould  be  given  at  the  next  aflizes. 
[After  which,  he  was  reprieved  for  tranfportation  ;  and 
afterwards,  upon  ftrongapfjlications  from  the  country,  re- 
ceived a  free  pardon.]      Black.  Rep.  721. 

Bein^  thereof  lawfully  convicled  in  any  county  in  Englaml} 
In  the  lame  manner  and  form,  as  if  the  fa6l  had  been 
committed  in  fuch  county.  And  it  is  at  the  option  of  the 
profccutor  in  what  court  he  will  profecute.  Black.  Rep, 
733- 

Ai2d  for  the  moreeafy  and  fpeedy  bringing  the  offenders 
to  juftice,  if  any  perfon  (hall  be  charged  with  being  guilty 
of  any  the  faid  offences,  before  any  two  juflices  where  the 
offence  fhall  be  committed,  by  infurmatif)n  of  one  or  more 
credible  perfons  on  oath  by  them  to  be  fubfcribed,  the  faid 
jafticesfhall  forthv/ith  certify  under  their  hands  and  feals, 
and  return  fuch  information  to  one  of  the  principal  fecre- 
taries  of  flate  j  who  fhall  lay  the  fame,  as  foon  as  conve- 
niently may  be,  before  the  king  in  his  privy  council  : 
whereupon  the  king  may  make  order  in  fuch  his  council, 
requiring  the  offender  to  furrender  himfelf  in  forty  days,  to 
any  of  the  jufticesof  the  king's  bench,  or  to  any  juflice 
of  the  peace,  to  the  end  that  he  may  be  forthcoming  to 
anfwer  the  faid  offence  according  to  due  courfe  of  law  j 
which  order  fhall  be  forthwith  tranfmitted  to  the  fheriff 
of-the  county  where  the  offence  was  committed,  and  fhall 
(in  fix  days  after  receipt  thereof)  be  proclaimed  by  him 
or  his  officers,  between  ten  and  two  of  the  clock,  in  the 
market  places,  on  the  market  days,  of  two  market  towns 
in  the  county,  near  the  place  where  the  (offence  was  com- 
mitted ;  and  a  true  copy  of  fuch  order  fhall  be  affixed  upon 
fome  publick  place  in  fuch  market  towns  :  And  if  luch 
offender  fliall  not  furrender  himielf  purfuant  to  fuch  order, 
he  fiiall  from  the  day  appointed  for  his  furrender,  be 
adjudged  convi(5led  and  attainted  of  felony,  and  (hail  fuf- 
fer  pains  of  death,  as  in  cale  of  a  perfon  conviifled  and  at- 
tainted by  verdict  and  judgment  of  felony,  without  benefit 
of  clergy.  And  the  court  of  king's  bench,  or  judges 
of  affizf,  on  producing  to  them  fuch  order  in  council, 
under  the  feal  of  the  faid  council,  may  award  execution 
accordingly. 

And  if  any  perfon,  after  the  time  appointed  for  fur- 
render fhall  be  expired,  fhall  conceal,  aid,  abet,  or  fuc- 
cour  fuch  offender,  knov/ing  him  to  have  been  fo  charged, 
sad  to  have  beea  required   to   furrender  himfelf  by  fuch 
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order,  and  fhall  be  lawfully  convifled  thereof ;  he  fhall  be 
guilty  of  felony  without  benefit  of  clergy. 

But  this  (hall  not  hinder  any  judge,  juftice  of  the  peace, 
magiftrate,  officer,  or  minifter  of  juftice,  from  apprehend- 
ing and  fecuring  fuch  oftender,  by  the  ordinary  courfe 
of  law :  And  if  he  be  taken  and  fecured  before  the  time 
of  furrender,  he  fhall  have  his  trial  by  due  courfe  of 
law. 

And  the  inhabitants  of  the  hundred  fhall  make  fatis- 
faftion  (not  exceeding  200I)  for  the  damages  fuftained 
by  the  killing  or  maiming  of  cattle;  cutting  down  or  de- 
ftroying  trees ;  fetting  fire  to  any  houfe,  barn,  or  out- 
houfe,  hovel,  cock,  mow,  or  flack  of  corn,  ftraw,  hay, 
or  wood ;  breaking  or  cutting  down  the  bank  of  any 
river,  or  any  fea  bank,  v.^hereby  any  lands  fhall  be  over- 
flowed or  damaged;  cutting  hop-binds  growing  on  poles 
in  any  plantation  of  hops;  fetting  on  fire,  or  caufiiig  to 
be  fet  on  fire,  any  mine,  pit,  or  delph  of  coal  or  cannel 
coal ;  the  fame  to  be  rateably  taxed  and  levied,  as  in  cafes 
of  robbery  by  the  fi^atute  of  27  El.   ^.  13. 

But  no  perfon  fhall  be  enabled  to  recover  damages, 
iinlefs  he  fhdll  by  himfclfor  fervant,  in  two  days  after  the 
damage  done,  give  notice  of  the  offence  unto  fome  of  the 
inhabitants  of  fome  town,  village,  or  hamlet  near  to  the 
place  where  the  fail  was  committed  ;  and  (hall,  in  four 
days  after  fuch  notice,  give  in  his  examination  on  oath, 
or  the  examination  on  oath  of  his  fervant  who  had  the 
care  of  the  fame,  before  a  juftice  inhabiting  in  or  near  the 
hundred,  whether  he  knows  the  perfon  or  perfons  that 
committed  the  fa61,  or  any  of  them  ;  and  if  upon  fuch 
examination  it  be  confefTed,  that  the  cxaminant  knows 
the  faid  peifons  or  any  of  them,  (hen  fuch  perfon  con- 
feiiing  {hall  be  bound  by  recognizance  to  profecute  the/ 
offender  by  indictment  or  otherwife  according  to  law. 

And  if  an  offender  be  apprehended  and  lawfully  con- 
vidfed,  in  fix  months  after  the  offence  committed,  the 
hundred  fliall  not  be  liable. 

And  the  a6lion  Ihall  not  be  commenced  but  within  one 
year  after  the  offence  committed. 

And  if  any  perfon  fhall  apprehend,  or  caufe  to  be  con- 
vi6ted,  any  fuch  offender  above  mentioned,  and  fhall  be 
killed,  or  wounded  fo  as  to  lofe  an  eye,  or  the  ufe  of 
any  limb,  in  apprehending  or  fecuring,  or  endeavouring  t'l 
apprehend  or  fecure  any  fuch  offender ;  -on  proof  thereof 
made  at  the  feffions  where  the  offence  was  committed,  or 
the  party  killed  or  wounded,  by  the  perfon  fo  apprehend- 
ing or  caufing  the  offender  to  be  convi6ted,    or   the  per- 
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fon  fo  wounded,  or  the  executors  or  adminiftrators  of  the 
party  killed,  thejuftices  fhall  give  a  certificate  thereof  to 
the  perfon  wounded,  or  the  executors  or  adminiflrators 
of  the  perfon  killed  ;  by  which  they  fhall  be  intitled  to 
receive  of  the  fheriff  50  1,  to  be  allowed  in  his  accounts; 
which  he  fhail  pay  in  thirty  days  from  the  time  the  certi- 
ficate fliall  be  fliev/ed  to  him,  on  pain  of  forfeiting  to  the 
party  lol,  forwhich,  and  for  the  penalty,  the  party  may 
bring  his  aclion. 


IT  having  been  found  by  experience,  that  v/ad,  or  black 
cawke,  commonly  called  black  lead,  is  neceflary  for  di- 
vers ufeful  purpofes,  and  more  particularly  in  the  cafting 
of  bomb  fhells  round  fliot,  and  cannon  balls,  and  that 
the  fame  hath  been  difcovered  in  one  mountain  or  ridge  of 
hills  only  in  this  realm,  and  great  deftrudion  having  been 
made  thereof  of  late  years  by  evil  difpofed  perfons  ;  there- 
fore it  is  enad^ed,  that  every  perfon  who  {hall  unlawfully 
break,  or  by  force  enter  into,  any  mine  or  wad  hole  of 
wad  or  black  cawke,  commonly  called  black  lead,  or  into 
any  pit,^  fliaft,  or  vein  thereof  ;  or  fliall  unlawfully  take 
and  carry  awav  from  thence  any  wad,  black  cawke,  or 
black  lead  ;  or  fhall  aid,  hire,  or  command  any  perfon  to 
commit  any  the  faid  offences,  (hall  be  guilty  of  felony, 
and  the  court  or  judge  may  order  him  to  be  committed  to 
prifon,  or  the  houfe  of  corre6lion  not  exceeding  one  year, 
to  be  kept  to  hard  labour,  and  to  be  publickly  whipt  by 
the  common  hangman,  or  by  the  mafter  of  fuch  houfe  of 
corre6tion,  at  the  times,  and  places,  and  in  fuch  manner 
as  the  court  fhall  think  proper;  or  he  may  be  tranfported 
for  a  term  not  exceeding  feven  years  ;  and  if  he  Ihall  vo- 
luntarily efcape,  or  break  prifon,  or  return  from  tranfpor- 
tation  before  the  time,  he  fhall  be  guilty  of  felony  with- 
out benefit  of  clergy.      25  (t..2.  f.  lo.yi  I. 

And  if  any  perfon  (liall  buy  or  receive  any  fuch  wad, 
knowing  the  fame  to  be  unlawfully  taken  and  carried 
away  as  aforefaid,  he  (hall  be  guHty  of  felony,  and  be 
liable  to  all  the  penalties  inflicted  by  the  laws  on  perfons 
knowingly  buying  or  receiving  ftolen  goods,    f.  ■\, 
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2Blafp!jemp  ana  p^efauenefe. 

Blafphemy.  j.  A  LL  blafphemies  againft  God,  as  denying  his  being 
J_~\_  or  providence  ;  and  all  contuoielious  reproaches  of 
Jefus  Chrift  ;  all  profane  fcoffing  at  the  holy  fcriptures,  or 
expofing  any  part  of  them  to  contempt  or  ridicule  ;  im- 
poftures  in  religion,  as  falfely  pretending  to  extraordinary 
commifiions  from  God,  and  terrifying  orabufmg  the  peo- 
ple with  fidfe  denunciations  of  judgments  ;  and  all  open 
lewdnefs  grofsly  fcandalous — are  punilhable  by  fine  and 
imprifonmenr,  and  alfo  fuch  corporal  punifhment  as  to 
the  court  {hall  feem  meet,  according  to  the  heinoufncfs  of 
the  crime,  r  Haw.  6,  7. 
Depraving  the  2.   Alfo  feditious  words,   in  derogation  of  the  eftablifh- 

eitabiiihed  rcii-    gj  religion,  are  indidable,  as  tending  to  a  breach  of  the 
"  peace.      i  riazu.  7. 

Denvlng  the  -j^.  No   perfon   fliall  have  any  benefit  of   tlie  toleration 

Trmity.  ^^^  .^^io  fi-jall  deny  in  his  preaching  or  writing,  the  doc- 

trine of  the  blcffed  Trinity,  as  it  is  fee  forth  in  the  39  ar- 
ticles.     I  W.JejT.  I.    c.  18./  17. 
Reprefentingthe       ^_   If  any  perf'on  {hall  in  any  ftage  play,  interlude,  fhew, 
Dcity  in    3£e      may-game,  or  pageant,  jeftlngly  or  profanely  fpcak  or  uie 
the  holy  name  of  God,  orofChrill  Jefus,  or  of  the  Holy 
Gho{^,  or  of  the  Triniy;   he  ihall  iorfeit  lol,  half  to  the 
king,  and  half  to  him  that  ihall  fue.      3  y.  r.  21. 
Chiiftiansde-  ^^    If  any  perfon   having    been  educated  in,  or  at  any 

ftUn  religion.'  time  having  made  profelTion  of  the  chriilian  religion  in  this 
realm,  (liall  by  writing,  printing,  teaching,  or  advifed 
fpeakins,  deny  any  one  of  the  perfons  in  the  holy  Trinity 
to  be  God  J  or  (liail  a{Iert  or  maintain  there  are  more  gods 
than  one  ;  or  (hall  deny  the  chriftian  religion  to  be  true,  or 
the  holy  fcriptures  to  be  of  divine  authority  ;  and  fhall  be 
convicted  thereof,  in  any  of  (he  courts  at  JFcJlviinJicr,  or  at 
the  aiTizes,  on  the  oaths  of  two  witneHes,  he  {hall  for  the 
firil  offence  be  incapable  to  have  any  office  ecclefiailica!, 
civil,  or  military,  (unlefs  he  fhall  renounce  fuch  opinion  in 
the  court  where  he  was  convicted  within  four  months  after 
fuch  convi6lion) ;  and  for  the  fecond  offence  he  ihall  be 
difabled  to  be  plaintiff,  guardian,  executor,  or  adminiiira- 
tor,  to  take  any  gift  or  legacy,  or  to  bear  any  oiSce,  and 
Ihall  be  imprifoned  for  three  years.      9^10  IV.  c.  32. 

But  no  perfon  ihall  be  profecuted  for  any  words  fpoken 
unlefs  the  information  be  given  to  a  juftice  of  the  peace, 
within  four  days  after  the  words  fpoken,  and  the  profecu- 

tion 
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tlon  of  fuch  offence  be  within  three  months  after  fuch  in- 
formation,    id. 

6.  M.  I  G,  2.  K.  and  Curl.     An  information  was  exhi-  Cafe  of  Edmund 
biteci   by  the  attorney  general,  againft  Edmund  Curl^  for  ^""'i' 
printing  and  publifliing  tv/o  obfcene  books,  the  one  (tyled 

The  nun  in  her  f mock  ;  the  other,  The  art  of  flogging  ;  fetting 
out  the  feveral  lewd  paflages,  and  concluding  againft  the 
peace.  And  of  this  the  defendant  was  Found  guilty.  It  was 
moved  in  arreft  of  judgment,  that  however  the  defendant 
may  be  punifhable  for  this  in  the  fpiriiua!  court,  as  an  of- 
fence againft  good  manners;  yet  it  cannot  be  a  libel,  for 
which  he  is  puniihable  in  the  temporal  courts.  But  after 
long  debate  and  confideration,  the  court  at  laft  gave  it  as 
their  unanimous  opinion,  that  this  was  an  offence  proper- 
ly within  their  jurifdiclion  ;  they  faid,  that  religion  is  a 
part  of  the  common  law,  and  therefore  whatever  is  an  of- 
fence againft  that,  is  evidently  an  oftencc  againft  the  com- 
mon law.  And  the  defendant  v/as  let  in  the  pillory.  Str. 
788.      I  Barnardifl.  29. 

7.  E.   2  G.  2.   K.  and  IVoolJlon.      He  u'as  convidled  on  Cafe  of  Thomaa 
four  informations,  for    his  blafphemous  difcourfes  on   the  Woolftyn. 
miracles  of  our  Saviour.      And  attempting  to  move  in  ar- 

rcft  of  judgment,  the  court  declared  they  would  not  fuffer 
it  to  be  debated,  whether  to  write  againft  chriltianity  in  ge- 
neral was  not  an  offence  puniftiable  in  the  temporal  courts 
at  common  law:  They  defired  it  might  be  taken  notice 
of,  that  they  laid  their  ftrefs  upon  the  word  general^  and 
did  not  intend  to  include  difputes  between  learned  men  up- 
on particular  controverted  points.  The  next  term  he  was 
brought  up,  and  fined  25  I  for  each  of  his  four  difcourfes, 
to  fuft'er  a  year's  imprifonment,  and  to  enter  into  a  recog- 
nizance for  his  good  behaviour  during  his  life,  himfelf  in 
3000  1,    and  2000  1  by  others.     iVr.  834. 

8.  in  the  year   1656,   7(/7Wf5  iV^j/^r  for  perfonating  our  Cafe  of  James 
Saviour,  and  fuft'ering  his  followers  to   worfhip  him,  and  N-^y''^^* 

pay  him  divine  honours,  v/as  fentenced  to  be  fet  in  the 
pillory,  and  to  have  his  tongue  bored  thro'  with  a  red  hot 
iron,  and  to  be  whipped,  and  ftigmatized  in  the  forehead 
with  the  letter  B. 

9.  M.    3  G.  3.  K.  and    Peter  Ann et.      The   defendant  Cafe  of  Peter 
was  convidted  on  an  information,  for  writing  a  moft  blaf-  ^nnec. 
phemous  libel  in  weekly  papers,  called  the  Free  Inquirer  ; 

to  which  he  pleaded  Guilty.  In  confideration  of  which, 
and  of  his  poverty,  of  his  having  confeffed  his  errors  in  an 
affidavit,  and  of  his  being  70  years  of  age,  and  fome 
fymptoms  of  wildnefs  that  appeared  on  his  infpcdion  in 
court  j  the  court  declared,  they  had  mitigaM  their  in- 
tended 
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tended  fentence  to  the  following,  viz.  To  be  imprifoned  in 
Newgate  for  a  month  ;  to  ftand  twice  in  the  pillory,  with 
a  paper  on  his  forehead,  infcribed  Blafphemy  ;  to  be  fent 
to  the  houfe  of  corre£lion,  to  hard  labour,  for  a  year  ;  to 
pay  a  fine  of  6s  8d;  and  tofind  fecurity,  himfclf  in  100 1, 
and  two  fureties  in  50 1  each,  for  his  good  behaviour  dur- 
ing life.  Bhckjl.  Rep.  395. 
I*ivy.  io.  All  perfons  in  or  belonging  to  his  majefty's  fliips,  or 

vcflcls  of  war,  being  g"uilty  of  profane  oa'hs,  curfings, 
execrations,  drunlcennefs,  uncleannefs,  or  other  fcanda- 
lous  actions,  in  derogation  of  God's  honour,  and  corrup- 
tion of  good  manners,  ftiall  incur  fuch  punifhment  as  a 
court  martial  fliall  think  fit  to  inipofe.  22  G.  2.  c.  33. 
Art.   2. 

For  profane  curfingand  fwearing,  fee  title  ^JjZiiXit\%. 


IF  any  book  fhali  be  taken  or  otherv/ife  loft  out  of  any 
parochial  library  ;  any  juftice  may  grant  his  warrant 
to  fearch  for  it ;  and  if  it  fball  be  found,  it  (hail  by  order 
of  fuch  juftice  be  reftored  to  the  library.  7  Ann.  r.  14. 
/  10. 

Books  popifh.     See  Popcrp. 
Brandy.     See  CjCClTC 
Brafs.     See  petotCl*. 


ry^HE  ftatute  of  the   31   G.  2.  <r.  29-    repeals  all  the 

J_      former  laws  relating  to  the  afiize  of  bread,  and  re- 

enads  thefame,  with  additions  and  amendments     Which, 

throu-'hout  the  whole,  is  a  very  regular  and  judicious  zdi ; 

fo  that  the  author  hath  nothing  more  to  do  than  to  abridge 

the  fame  in  the  order  as  it  ftands :  not  being  able,  in  point 

of  method,  to  alter  it  for  the  better. 

I'nwei- to  fet  the       I.   To  the  intent  that  a  plain  and  conftant  rule  and  me- 

*''^'''^*  thod  may  be  duly  obferved,  in  making  and  affizing  of  the 

feveral  forts  of  bread  which  fliall  be  made  for  fale,  in  any 

place  where  an  affize  fliall  be  thought  proper  to  be  fet;  it 

9  is 
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Is  enaded,  that  it  fhall  be  lawful  for  the  court,  or  for  the 
perfon  or  perfons  herein  authorized  to  fet  the  aflize  of 
bread,  to  fet  or  afcertain  in  any  place  within  their  jurif- 
didion,  the  aflize  and  weight  of  all  forts  of  bread  which 
fnall  be  made  for  fale,  or  expofed  to  fale,  and  the  price  to 
be  paid  for  the  fame,  when  and  as  often  as  they  (hall  think 
proper.     31  G.  2.  c.  2g. /.  2- 

2.  And  therein  refpedt  fhall  be  had  to  the  price,  which  l"  proportion  to 
the  grain,  meal,  or  flour  (hall  bear,  in  the  market  or '^'P""°^"'"- 
n^rkets  in  or  near  to  the  places  for  which  fuch  aflize  fhall 

be  fet.     id. 

3.  And  making  reafonable  allowance  to  the  bakers  for  Allowance  to  the 
their  charges,  labour  and  profit,  as  they  fhall  deem  pro-  ''^l^^is. 

per.     id. 

4.  Where  an  aflize  fhall  be  thought  proper  to  be  fet,  no  Penalty  of  i\h- 
perfon  fliall  make  fur  fale,  or  fell,  or  expofe  to  or  for  fale,  c^/^"^ 

any  fort  of  bread,  except  wheaten  and  houfliold,  (other- 
wife  brown  bread),  and  fuch  other  forts  of  bread  as  fliall 
be  allowed  in  the  alfize :  but  where  it  hath  been  ufual  to 
make,  or  the  perfons  fetting  the  aflize  Ihall  allow  the 
making  of  bread,  with  the  meal  or  flour  of  rye,  barley, 
oats,  beans,  or  peafe,  or  of  any  fuch  difl^erent  forts  of 
grain  mixed  together  j  the  fame  may  be  there  made  and 
fold  accordingly  :  And  if  any  perfon  fhall  off"end  in  the 
premifl'es,  and  be  convidled  thereof  by  confeflTion  or  oath 
of  one  witnefs,  before  any  magifl:rate  or  juftice  within 
the  limits  of  their  jurifdiftion  ;  he  fliall  forfeit  not  exceed- 
ing 40  s,  nor  lefs  than  20  s.    f.  3. 

5.  And  in  every  place  where  an  aflize  fhall  be  thought  Tables  of  aflize, 
proper  to  be  fet ;  the  ailize  and  weight  of  the  feveral  forts 

of  bread  which  fhall  be  there  made,  fhall  be  fet  according 
to  the  following  tables  : 


TABLE 


233 


TABLE      I. 

Of  the  afllze  and  price  of  bread  made  of  OUBCtlt* 
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In  the  firfl  column  Is  the  price  of  the  bufhel  of  wheat 
^incbe^er  mez(ure,  from  2S  gd,  to  14s  6d  a  bufiiel, 
the  allowance  of  the  magiftrates  orjuftices  to  the  baker 
fur  baking  being  included;  and  in  the  next  two  columns 
are  the  weights  of  the  feveral  loaves :  Then  in  the  other 
columns  are  the  prices.  So  that,  for  example,  if  the 
price  of  wheat  is  5  s  a  bufnel,  and  the  magiilrates  al- 
lowance 1  s  6d  to  the  baker  for  baking;  then  oppofite  to 
6s  6d  in  the  firft  column,  will  be  found  the  weight  and 
prices  ot  the  feveral  loaves. 

And  as  the  weight  of  the  penny  loaf  is  here  only  fpe- 
cified,  the  weight  of  larger  loaves  may  be  cafily  afcer- 
tained  by  addition  ;  as  for  example,  a  tv/openny  loaf  (when 
wheat  is  at  the  fame  rate)  is  twice  as  much  as  the  penny 
Joaf,  the  fixpenny  loaf  fix  times  as  much,  and  the  eigh- 
teen penny  loaf  eighteen  times  as  much. 

Note,  the  wheaten  loaves  are  three  fourths  of  the  w^ght 
of  the  houfhould  loaves;  and  if  the  magiftrates  orjuftices 
Ihall  think  fit  to  allow  any  of  the  white  loaves  of  the  price 
of  one  penny  or  two  pence,  they  are  to  v/eigh  three  fourths 
of  the  weight  of  the  whsaten  loaves  of  the  fame  price. 

y\nd 
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And  note,  that  the  prices  of  the  houfhold  loaves  are 
always  three  fourths  of  the  prices  of  the  vvheaten  loaves; 
and  where  it  {hall  be  thought  proper  to  allow  of  half-quar- 
tern loaves,  the  prices  of  fuch  loaves  (if  fold  fingly)  are 
to  be  half  a  farthing  higher  than  is  allowed  by  this  table, 
when  it  (hall  fo  happen  that  tne  farthing  is  fplit. 

And  magiftrates  andjuftices  being  to  fet  the  afTize  and 
fix  the  price  of  the  feveral  loaves  of  bread,  having  refpe6t 
to  the  price  which  the  grain,  meal,  or  flour,  of  which  the 
fame  are  made,  {hall  bear  in  the  market;  but  no  provifioii 
being  made  how  they  (hall  know  what  price  the  refpec- 
tive  forts  of  meal  and  flour  fhould  be  efleemed  to  bear,  in 
proportion  to  the  price  of  wheat  ;  they  are  therefore  to 
take  notice,  that  the  peck  loaf  of  each  fort  of  bread  is  to 
weigh  when  well  baken,  lylb.  6oz.  averdupois  weight 
(which  confifts  of  r6  drachms  to  the  ounce,  and  16  ounces 
to  the  pound),  and  the  refl  in  proportion ;  and  that  every 
fack  of  meal  or  flour  is  to  weigh  2  cwt.  and  aqrs.  neat; 
and  that  from  every  fack  of  meal  or  flour  there  ought  to 
be  produced,  on  the  average,  20  fuch  peck  loaves  of 
bread  ;  and,  by  obferving  the  faid  rule,  magiflrates  and 
jufticcs  may  at  all  times  know  if  the  baker  hath  more  cr 
lefs  than  the  allowance  they  intend  to  give  him. 


T  A  B  L  E    11. 

Of  the  afljze  and  price  of  bread  made  of  the  feveral 
grains  here  under  mentioned. 

This  table  is  divided  into  three  columns.  Column  i. 
contains  the  prices  of  the  bufliel  of  grain,  the  allowance 
for  baking  included  ;  which  pi  ices  are  adapted  fo  as  to 
ferve  either  for  the  W'tnchefter  bufhel  of  rye,  barley,  oats, 
beans,  maflin  (otherwife  mifcellany,  confiding  of  two 
thirds  wheat  and  one  third  rye)  ;  the  price  of  either  of 
which  buihels  in  the  market  being  known,  the  magifl:rates 
are  to  add  the  intended  allowance  thereto  ;  the  amount  of 
which  being  found  in  column  i.  the  weight  which  the 
loaves  ought  to  be  will  be  found  under  the  column  N^  2. 
and  the  price  of  the  refpeilive  peck  loaves  (which  are  to 
weigh  lylb.  6oz.  each)  under  N^  3. 

Example  :  When  the  price  of  the  buftiel  of  barley  in 
the  market,  with  the  allowance  to  the  baker  is  4.5,  look 
for  that  fum  in  column  i,  and  under  their  refpe6five  titles 
in  the  fame  line  will  be  found  the  weights  which  the  fe- 
veral 


veral  aflize  barley  loaves  Tnould  be  of,  and  the  price  of 
the  peck  barley  loaf  j   and  To  of  each  of  the  other  forts. 

Note,  where  bread  is  allowed  at  any  time  to  be  made 
for  fa!e,  of  peafe  only ;  the  afljze  and  price  thereof  arc  to 
be  fet  and  fixed  from  the  bean  columns;  and  where  bread 
is  ordered  to  be  made  for  fale,  of  a  coavfe  fort  of  mafliji 
or  mifcellany  grain,  conhftingoF  one  third  rye,  one  third 
barley,  and  one  third  either  peafe  or  beans,  the  affize 
and  price  thereof  are  to  be  fet  and  fixed  from  the  barley 
columns. 

Note  alfc,  that  this  table  is  framed  for  bread  to  be  made 
of  the  whole  produce  of  the  faid  feveral  grains,  except  the 
bran  or  hull  thereof  only. 
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€.  Every  aflize  which  fhall  be  fef,  in  any  city,  town  .^^f^'z^t"  *'e^et 
Corporate,  hundred,  divillon,  liberty,  rape,  or  wapen- ^^7,^[  "P°'* 
take,  fhall  be  fet  in  averdupois  weight,  and  not  troy 
\vei2ht;  and  in  the  proportions  diredted  by  the  faid  ta- 
bles, or  as  near  as  may  be;  and  the  faid  tables  fhall  ex- 
tend as  well  to  fuch  bread  which  fliall  be  made  of  the 
flour  of  wheat  mixed  with  the  flour  of  other  grain,  as 
alfo  to  bread  which  fhall  be  made  with  the  flour  of  other 
grain  than  wheat,  which  fhall  be  publickly  allowed  in 
any  place  to  be  made  into  bread;  and  the  aflize  of  all 
fuch  mixed  bread  fhall  be  fet  as  near  as  may  be  according 
to  the  faid  tables.    /.  5. 

7.  The  prices  which  the  feveral  kinds  of  grain,  meal,  Prices  ofgrain 
and  flour,  allowed  to  be  made  into  bread,  fhall  bona  fide  Y'^^}''^''  ^«''"" 
fell  for  in  the  markets  or  places  in  London,  where  fuch 
grain,  meal,  and  flour  fhall  be  publickly  fold  during  the 
v/hole  market,  and  not  at  particular  times  thereof,  or  on 
particular  contracts  only.  fl:iall  from  time  to  time  be  given 
in  and  certified  on  oath,  on  fome  certain  day  in  every 
week,  as  the  court  of  mayor  and  aldermen  fhall  appoint, 
by  the  meal  weighers  of  the  faid  city  or  fuch  other  per- 
fons  as  the  faid  court  fliall  dire6l;  and  fhall  alfo,  on  fome 
certain  day  in  every  week  to  be  appointed  by  the  faid 
court,  be  entred  by  fuch  meal  weighers  or  other  perfons 
to  be  appointed  as  aforefaid,  in  writing  under  their  hands, 
in  fome  book  for  that  purpofe  to  be  provided  by  the  (aid 
city,  and  kept  at  the  town-clerk's  office.  And  the  next 
day  after  every  fuch  price  fhall  be  fo  given  in  and  certi- 
fied, the  aflize  and  weight  of  all  forts  of  bread  to  be  fold 
or  expofed  to  fale,  and  the  price  to  be  paid  for  the  fame, 
fhall  from  time  to  time  be  fet  by  the  faid  court,  if  then 
fitting;  if  not,  then  by  the  mayor  of  the  faid  city.  And 
the  affize  fo  fet  fhall  take  place  from  fuch  time  as  the  faid 
court  fliall  order,  and  be  in  force  for  the  faid  cityofZow- 
don  and  the  liberties  thereof  and  the  weekly  bills  of  mor- 
tality (the  city  oi  IVe/imin/ler  and  liberties  thereof,  the 
borough  of  Southwarky  and  weekly  bills  of  mortality  in 
the  county  of  Surry  excepted)  until  a  new  or  other  afTize 
in  London  Hiall  be  fet.  And  after  the  fctting  of  every 
fuch  aflize  by  the  faid  court,  or  by  the  mayor  when  the 
faid  court  fliall  not  fit,  the  aflize  fo  fet  fliall,  with  all 
convenient  fpeed  be  made  publick,  in  fuch  manner  as  the 
faid  court  fhall  direct.  But  before  any  advance  or  reduc- 
tion fhall  in  any  week  be  made  by  the  faid  court  or 
mayor,  in  the  price  of  bread;  the  meal  weighers  or  fuch 
other  perfons  as  aforefaid  appointed  to  make  return  of  the 
prices  of  grain,  meal,  and  flour,  (hall   leave  in  writing 
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at  the  common  hall  of  the  company  of  bakers,  a  Copy 
of  every  return  Co  made  ai)cl  entred  by  them  as  aforefaid, 
(bme  time  of  the  fame  day  on  which  they  fhalj  make  the 
faid  returi^  and  entry:  to  the  intent  that  the  faid  company 
may,  in  the  morning  of  the  next  day  after  every  fuch  re- 
turn and  entry  Tnall  be  made,  and  before  any  ailize  fhall 
be  fet,  have  an  opportunity  to  ofier  to  the  faid  court  or 
mayor  refpeilively,  all  fuch  objertions  as  they  fiiall  thiqic 
fit,  againft  any  advance  or  redudion  being  that  day  made. 
/.6. 
„     .     ,,      .        8.   The  court  of  mayor  and  aldermen  of  every  other 

How  in  other  ci-  /^     n    i  r     ,  j       --^      r     i 

ties  and  towns     City  Where  there  Inall    be  any  fuch  court,  and  when  fuch 
corporate.  court  fhall  fit;  and   where  there  fhall   be   no  fuch  court, 

or  being  any  fuch,  when  the  fame  (hall  not  fit,  the  mayor, 
bailiffs,  or  other  chief  magiftrate  or  magiftrates  of  every 
fuch  other  refpeitive  city;  and  in  towns  corporate,  or 
boroughs,  the  mayor,  bailiffs,  aldermen,  or  other  chief 
magiiirate  or  magiftrates  of  every  fuch  town  corporate  or 
borough  ;  or  two  juftices  in  fuch  towns  and  places  where 
there  fhall  be  no  fuch  mayor,  bailiffs,  aldermen,  or  chief 
magiftrates  ;  fliall  and  may  from  time  to  time  as  there 
fhall  be  occafion,  caufe  the  refpedlive  prices  which  the 
feveral  forts  of  grain,  meal,  and  flour  (fit  to  make  the 
different  forts  of  bread  allowed  there)  (h^W  l>on(j  Jj'Ie  (ell 
for  in  the  re'pecStive  publick  markets  in  or  near  to  fuch 
place,  during  the  whole  market,  and  not  at  particular 
times  thereof,  or  on  particular  contrads  only,  to  be  given 
in  to  them  and  certified  upon  oath,  in  fuch  manner,  and 
by  fuch  perfons,  and  on  fuch  day  in  every  week,  as  they 
fhall  refpe6tively  appoint.  And  the  price  which  ilial!  be 
fo  certified,  fliall  be  entred  by  the  perfons  who  fhall  cer- 
tify the  faiTie,  in  books  to  be  provided  and  kept  by  them 
for  that  purpofe.  And  within  two  days  after  every  fuch 
price  {liail  be  I'o  returned,  the  ailize  and  weight  of  bread 
for  fuch  place,  and  the  price  to  be  paid  for  the  fame, 
iliall  be  fet  by  fuch  court  or  magiftrates  refpeifively  as 
aforefaid.  And  the  afTize  fo  fet  fliall  commence  on  fuch 
day  in  every  week,  and  be  in  force  for  fuch  time  not  ex- 
ceeding feven  days  from  the  fetting  of  fuch  afTize,  as  fuch 
court  or  magiflrates  refpe6lively  fhall  di reef.  J.  j. 
How  HI  places  9.  If  two  juflices  of  counties  at  large,  ridings,    or  di- 

withinc«unties    yifions,  fhall   at    any  time   think   fit   to   fet   an  afTize    of 
at  arge,  bread,  for   any   place    within  the  limits  of  their  jurifdic- 

tion  ;  in  fuch  cafe,  it  fliall  be  lawful  for  fuch  two  juf- 
tices, to  caufe  the  price  which  grain,  meal,  and  flour  (fit 
to  make  the  feveral  forts  of  bread  that  fhall  be  made  for 
faie  in  any  fuch  place)  Ihall  bona  fide  fell  for  in  the  re- 
2  fpedlive 


fpe£live  publick  corn  market  or  markets  in  or  near  any 
fuch  place,  during  the  whole  market,  and  not  at  any  par- 
ticular times  thereof,  or  on  fpecial  contratts  only,  to  be 
given  and  certified  on  oath  to  them  at  their  rtfpeclive 
places  of  abode,  on  fuch  day  in  every  week  as  they  (hall 
appoint,  by  the  clerks  of  the  market  or  markets  in  or 
near  fuch  places,  or  fuch  other  perfon  as  they  fhall  for 
that  purpofe  appoint.  And  the  price  fo  returned  fhall  be 
entred  by  the  perfons  fo  returning  the  fame  in  books  to 
be  provided  by  them  and  kept  for  that  purpofe.  And 
wi  bin  two  days  after  fuch  return,  the  alTize  may  be  by 
them  fet  for  every  fuch  place,  for  any  time  not  exceeding 
74  days  from  the  fetting  thereof.  And  the  afnze  fo  fet 
from  time  to  time,  fliall  commence  and  be  in  force  at 
fuch  time  after  every  fuch  fetting  thereof  and  be  made  pub- 
lick  in  fuch  places  for  which  the  fame  (hall  be  fo  fet,  in 
fucii  manner  :is  the  juftices  who  fet  the  fame  fhall  diie^t. 
/.  8.  _ 

10.  Any  maker  of  bread  for  fale  in  any  fuch  other  ciiy.  Bakers  may  in. 
town  corporate,  borough,  or  place,  where  the  aiTixe  fliill  ^?^'^   t  le  cer- 
at  any  time  be  thought  proper  to  be  fet,  uiall  have  liberty 

at  all  feafonable  times,  in  the  day-time,  the  next  day  after 
fuch  leturns  fhall  be  made  and  entred  as  aforefaid,  to  fee 
the  faid  entry,  without  paying  any  thing  for  the  fame  j 
to  the  intent  every  fuch  maker  of  bread  for  fale  may  have 
an  opportunity  on  the  faid  next  day  after  fuch  entry  made 
as  aforefaid,  to  offer  to  any  fuch  court,  mayor,  bailifFs, 
aldermen,  or  otker  cnief  magiitrate  or  magiltrates,  or  ju- 
ftices as  aforefaid,  who  fhall  ihink  fit  to  fet  fuch  afiize 
wiihin  their  refpective  jurirdi6tion,  and  before  any  fuch 
affize  fhall  be  fet,  fuch  obje6lions  as  he  can  reaionably 
make  againft  any  advance  or  reduction  to  be  made  in  fuch 
aifize  fo  to  be  fet  as  aforefaid.    f.  9. 

11.  No  baker  of  bread  for  fale  fhall  be  liable  to  pay  Rakers  to  pay  no 
any  fee,  gratuity,  or  reward,  to  any  perfon  for  or  by  fee  tor  the  aflize. 
means  of  any  alTize  to  be  fet.    f'  10. 

11.  The  form  of  the  return  or  certificate  (hall  be  to  Fo*m  oftbxr?- 
the  eiFea  following.  turns  to  be  made. 

'The  prices  of  grain  J   mealj  and  flour,  as  fold  in   the 
corn  market  in in  the  of the 

-     •         day  of . 

The  befl  wheat  at  —  ^ by  the  bufhel. 

The  fecond  at .  by  ditto. 

The  third  at  .  by  the  bufliel. 

The  befl  wheaten  flour  at         •■'  by  the  fack. 

R  3  HoufholJ 
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Houfliold  flour  at 

Rye  at  

R)  e  meal  or  flour  at 

Barley  at  • 

Barley  meal  at         < — ^ — — 

Oats  at         "     

Oatmeal  at  — — — -^ 

Whif  j>eaie  at  

While  pea  flour  or  meal  at 
Beans  at 


by  the  fack. 
by  the  bufliel- 
by  ditto, 
by  ditto, 
by  ditto. 
by  ditto. 

by . 

by  the  bufhel. 

by 

by  the  bufhel, 
by 


/Bean  meal  or  flour  at  — 

To   every  of  which   returns  the  perfons    appointed   to 

make  the  iame  ihall  fign  their  names  or  marks,    f.  11. 
FormofpuWics-       J 3-   When  an  aflize  iliall  be  fc-,the  fame  ihall  be  made 
tjonoftheaflize.  publick  in  the  form  or  to  the  effect  following  : 


■To  lilt. 


The  aiiize  of  bread  fet  the day 

—  for  — — —  to  take  place  on 
day  of  ~ now  next 

enfuing,  and    to   be   in  force  <  for 

the  faid  -  of . 


the 


And  in  places  where  penny,  two- penny,  fix-penny, 
twelve  penny,  and  eighteen-penny  loaves,  fhall  be  made, 
as  followeth : 


The  penny  loaf  wheaten  Is  to  weigh 
Ditto  houfhoid  is  to  weigh   — — 

The  two-penny  loaf  wheaten  is  to 

weigh  _-- — — 

Ditto  houfhoid  is  to  weigh      — 

The    fix-pennv  loaf  wheaten  is  to 

weijzh  — ^- — -— — 

Ditto  houfhoid  is  to  weigh      — 

The  twelve-penny  loaf  wheaten  is 

to  weigh  -• — • — 

Ditto  houlhold  is  to  weigh       — 

The   eighteen-penr.y  lojf  wheaten 

is  to  weigh  — 

Ditto  ho^ihuid  is  to  wei^h     — — 


1    lb. 


oz. 


dr. 


And 


And  in  places   where  quartern,    half-pfecka  and    peck 
loaves  be  made,  then  as  follows  : 


24.7 


The  peck  loaf 
wheaten  is 
to  weigh 

Ditto  houf- 

hold  is  to 

weigh 


lb.    1  oz. 


dr. 


and  is  to  be 
fold  for 


and  is  to  be 
fold  for 


s. 


d. 


And  the  half  peck  and  quarfer  of  a  peck  loaves  of 
wheaten  and  houlhold  bread  are  to  weigh  in  proportion 
to  the  v/eight  a  peck  loaf  of  wheaten  or  houfhold  bread 
ought  to  weigh;  and  to  be  fold  accordingly  in  proportion. 
And  when  any  bread  (hall  be  ordered  to  be  made  with  the 
meal  or  flour  of  rye,  barley,  oats,  peafe  or  beans,  either 
filone,or  mixed  with  the  meal  or  flour  of  any  other  grain  j 
the  aflize  of  fuch  bread  fhall  be  made  publick,  in  fuch 
manner  as  the  magiftrates  or  juftices,  who  fiiall  fet  fuch 
allize,  (hall  from  time  to  time  dired.    /  12  " 

14.  In  places  where  any  fix-penny,  twelve-oenny,    and  Ercad  ofdlffcr- 
eighteen-penny  loaves  (hall  be  allowed  to   be  made  or  fold,  ^"'f  "7'"*- 

o  V         ]  ru    11    L      f'0"S  not  to  be 

no  peck,  half  peck,  or  quarter  of  a  peck  loaves  ihall  be  allowed  at  the 
allowed  at  the  fame  time  to  be  made  or  fold;  to  the  in- fame  time, 
tent  that  one  of  thofe  forts  of  loaves  may  not  be  fold,  de- 
fignedly  or  other  wife,  for  the  other  fort  thereof,  to  the 
injury  of  unwary  people:  on  pain  that  everyone  offend- 
ing in  the  preniifl!es  fhall  forfeit  not  exceeding  40  s, 
nor  lefs  than  20  s,  as  the  magirtrate  or  juftice  before 
whom   fuch   offender    Hiall    be  convicted  fhall  think  fit. 

15.  Ifthejuftlces  of  any  county,  riding,    or  divifion,  Hundreds  may 
fhall  in  their  feflions  think  fit  to  afcertain,  thai:    any  hun-  ffj^jj,"' ^j'j^Y"'' 
dred  or  other  place  within  fuch  divifion  ought  to  be  efti-  j^,2cf 
mited  as  of  or  in  any  or.e  particular   hundred,  riding,  or 

divifion  of  any  fuch  county,  riding,  or  divilion,  in  order 
that  the  aflize  of  bread  which  fhall  be  fet  for  fuch  parti- 
cular hundred  (.r  place  may  extend  to  or  comprize  fuch 
other  hundred  oj  place;  in  fucti  cafe,  it  fnall  be  lauful 
for  them  fo  to  do:  but  by  fo  doing  thereof,  no  juftice  of 
any  fuch  county,  riding,  or  divifion  ih..ll  becxtladed  from 
acting  as  a  juftice  in  any  hundred,  riding,  or  divifion  of 
any  fuch  county,  in  wliich  any  fuch  particular  tow. is, 
diilricis,  or  places  Ihali  lie,  or  the  aflize  i^jt  them  ihall 
be  fet.    /  14. 

R  4  16.  All 
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Clerk  of  tiie  i6.   An  entry  fhall  be  made  from   time  to  time  by  the 

market  to  keep  clcilc  of  the  market,  or  other  perfon  appointed  to  make 
return  as  aforefaid,  in  a  book  to  be  provided  and  kept  by 
hirn,  of  every  return  by  him  made;  ar»d  alfo  of  the  rate 
at  which  the  price,  affize,  and  weight  of  bread  fhall  be 
fet  within  his  jurifdi61ion  :  v/hich  book  any  inhabitant 
may  at  all  feafonable  times  in  the  day  iniped  without   fee. 

/  15- 

.(T         .,   ,  17.   After  the  aHlze  fhall  Ipe  fet   no  alteration  fhal)  be 

AfUze  not  to  be  /  .       . 

altered  till  the     made  therein  in   any  fubfequent   week,    either   to   rife    or 
price  of  corn     fn^j^  the  fame,  except  when    the   price  of  wheat  or   other 
bufliel?    *         grain  fhall  be  returned    as    having    rifen  or   fallen   3d    a 
bufhel  fince  the  lafl  return;   no  provifion   being    made  by 
the  afiize  tables  for  altering  any  all^ze,  when    the  variation 
in  the  price  (hall  not  have  amounted  to,  and  been  returned 
3  d   a  bufnel.     f.   16. 
Punifliment  of         i8.  If  any  meal  weigher,  clerk  of  the  market,   or  other 
officers  tor  de-    pgrfo^   appointed    to    make     returns    as    aforefaid,    fhall 
neglect,  omit,  or  reruie   to  do  any   thuijj;   by  this  act  re- 
quired to  be  done  by  him,  or  iliali    dcfignedly    or    know- 
ingly make  anv  faife  return;   or   if  any  coiiftable  or  other 
peace    officer  fhall   refufe   or  neyle6l  to  obey  any  warrant 
in  writing  delivered  to  him    under  the  hand  and    feal    of 
any  magiftrate    or  juilice,  or  to  do   any  other  a6i:  rcqui- 
'    fite  to  be  done  by  him  for  carrying   this   act   into  execu- 
tion ;   he  fhall  forfeit  not  exceeding  5  1,  nor  lefs  than  20  s. 

Buyer  or  feller  19.  If  any  buver  or  roller  of  or  dealer  in  corn,  grain, 
to  declare  the  rneal,  or  flour,  oti  reafonable  requeft  to  him  made  by  the 
meal  weighers  of  the  city  of  London^  or  by  the  clerks  of 
the  market  or  other  perfun  refpeitively  appointed  to  make 
returns  as  aforefaid;  Oiall  refufe  to  difclofeand  make  known 
tothem  the  true  real  prices  v/hicb  the  feveral  forts  of 
grain,  meal  and  flour  fhall  be  bona  fide  bought  at  or  fold  by 
or  for  him,  at  any  corn  marker,  or  other  place  where  corn, 
gr 'in,  meal,  or  flour  is  ufually  openly  or  publickly  fold  ; 
or  fl:iall  knowingly  give  in  any  falfe  or  untrue  price,  or 
which  hath  been  made  by  any  deceitful  means  ;  he  fhall,  on 
conviction  thereof  by  confefTion,  or  oath  of  one  v\  i'.nefs, 
or  affirmation  of  a  quaker,  forfeit  not  more  than  lol,  nor 
lefs  than  40  s.  J.  I'i. 
Mi-iftrntesmay  20.  If  any  court,  magidratc,  or  juftices,  who  fhall 
leiij  tor  tiie;r,.  have  ordered  any  return  to  be  made  as  aforefaid,  fhall 
wi.hin  three  days  afer  fuch  return  fufpect,  that  the  fame 
was  not  truly  and  /vai/c-. /■?//<?  made;  they  may  fummon  be- 
f<jre  them  any  peribn  who  fliall  have  bought  or  fold,  or 
agreed  to  buy  or  fell   any    grain,    meal   or  flour  within 
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their  refpedive  jurifdiilions,  or  who  fhall  be  thought  to 
be  likely  to  give  any  information  concerning  the  premif- 
fes  ;  and  may  examine  them  upon  oath,  touching  the  rates 
and  prices,  which  the  fevcral  forts  of  grain,  meal  and 
flour,  or  any  of  them,  were  really  and  bona  fide  bought  at 
or  fold  for,  or  agreed  fo  to  be,  by  him,  at  any  time  with- 
in feven  days  preceding  fuch  fummons.  And  if  any  perfon 
fo  fummoned  fhall  negle£l  or  refufe  to  appear  fproof  of 
fuch  fummons  being  made  upon  oath);  or  if  any  perfon 
fo  fummoned  fhali  appear,  and  neglect  or  refufe  to  an- 
fwer  fuch  lawful  queflions  touching  the  premifibs  as  fhall 
be  propofed  to  him,  without  feme  juft  or  reafonable  ex- 
cufc  to  be  allowed  by  fuch  court,  magiftrate,  or  juftices; 
he  fhall  on  convi(5i:ion  by  oath  {;f  one  witnefs,  or  by  con- 
feilion,  fori'eit  not  exceeding  10 1,  nor  lefs  than  40  s. 
And  if  any  perfon  fo  examined,  fhall  wilfully  forfvi-ear 
himfelf,  he  fhall  fufFer  as  in  cafes  of  perjury. — Provided, 
that  the  party  fummoned  be  not  obliged  to  travel  above 
five  miles  from  the  place  of  his  abode,    f.  ig, 

21.  Whenever   any    court,  ma2;irtrate,     or  juflices  as  Bakerofbread 
afoiefaid,  fhall  order  any  bread  to  l)e  made  with  the  flour  '"^deoj  other 

'  11-  1-1  g'"""  thai!  wheat 

or  meal  of  any  other  grain  than  wneat,  or   to  be  mixtd  fhall  confoimto 

with   the  flour  of  wheat,  or  to  be  made  with  the  flour  or  the  affize. 

meal  of  any  other  ibrts  of  grain,  either  feparate   or  mixed 

together;   all  perfons  who  Ihall  make  any  bread    for   fale, 

in  any  i,lace  where  fuch  order  fhall   be   made,  fhall  make 

bread  with  fuch  mixed  meal  or  flour,   in  fuch  manner,  and 

of  fuch  weight  and  goodnefs,  and  fhall   fell    the  fame  at 

fuch  prices,    as  fuch  court,  magilfrate,  or  jultices  refpec- 

tlvely  fiial!  dire6t :  on  pain  of  forfeiting  not  more  than  5  1, 

nor  lefs  than  40  s.     /.  20. 

22.  The  fcveral  forts  of  bread  which  fliall  be  made   for  Tine  making  of 
fale,  or  fold,  or  expofed    to  or  for  fale,  fliall    always    be  ^'■^^^' 

well  made,  and  in  their  feveral  and  refpective  degrees,  ac- 
cording to  the  goodnefs  of  the  feveral  forts  of  meal  or 
flour  whereof  the  fame  ought  to  be  made  ;  and  no  allum, 
or  preparation  or  mixture  in  which  allum  fhall  be  an  in- 
gredient, or  any  other  ingredient  or  mixture  whatfoever 
(except  only  the  genuine  meal  or  flour  which  ought  to 
be  put  therein,  and  common  fait,  pure  water,  eggs,  milk, 
yeaft,  and  barm,  or  tuch  leaven  as  fliall  be  allowed  to  be 
put  therein  by  thofe  who  have  fet  the  aliize,  and  where 
no  a'lizc  fliall  be  let,  then  fuch  leaven  as  any  magiftrate 
or  jufrice  within  his  jurifdidion  fliall  allow  to  be  ufed  in 
making  of  bread)  fhall  be  put  into,  or  in  anywife  ufed 
in  making  dough,  or  any  bread  to  be  fold,  or  as  or  for 
leaven    to   ferment  any  dough,  or  on  any  other  account, 

in 
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in  the  trade  or  myftery  of  making  bread,  under  any  colour 
or  pretence  whatfoever;  on  pain  lii.'t  every  perfon  (other 
than'a  fervant  or  joDtnevman)  who  {hali  knowingly  of- 
fend in  the  preniifi'es,  and  fhall  be  convid^ed  (A)  thereof 
by  confeflion,  or  oath  of  one  witnefs,  before  any  fuch 
mugiftrate  or  juftice  refpc(5lively,  (hall  forfeit  not  more 
than  lol,  nor  lefs  than  4c  s  j  or  (hall  by  warrant  of  fuch 
magiftrate  or  jullice  be  apprehended  and  committed  to 
the  houfe  of  corredlion,  or  feme  prifon  of  the  county,  city, 
town  corporate,  borough,  riding,  divifion,  or  place,  where 
the  offence  (h-dW  have  been  committed,  or  the  offender 
fliali  be  apprehended,  there  to  remain  and  be  kept  to  hard 
labour,  for  any  time  not  exceeding  one  calendar  month, 
nor  lefs  than  ten  days  from  the  lime  of  fuch  commitment, 
as  fuch  magiftrate  or  juftice  fhall  think  fit.  And  it  any 
fervant  or  journeyman  baker  fhall  knowingly  offend  in  the 
premiffes,  and  be  convidled  thereof  as  aforefaid;  he  fhall 
forfeit  not  more  than  5  1,  nor  lefs  than  20  s  ;  or  fhall  in 
like  manner  be  committed  to  the  houfe  of  corre6lion  or 
prifon  as  aforefaid.  And  it  fliall  be  lawful  for  the  ma- 
giftrate or  juftice,  before  whom  fuch  offender  fhall  be  con-* 
victed,  out  of  the  money  forfeited,  when  recovered,  tocaufe 
the  offender's  name,  place  of  abode,  and  offence,  to  be  pub- 
lifhed  in  fome  news  paper,  which  fhall  be  printed  or  pub- 
liftied  in  or  near  the  county,  city,  or  place,  v/here  any  fuch 
offence  fhall  have  been  committed.  /.  21. 
.-'idafterating  23.  No  perfon  fhall    knowingly    put    into    any    corn, 

.-Ktsi,  meal,  or  flour,  which   fhall   be    ground,    dreffed,  bolted, 

or  manufadured  for  fale,  either  at  the  time  of  grinding, 
drefting,  bolting,  or  in  anywife  manufatluring  (he  fame, 
or  at  any  other  time,  any  ingredient,  mixture,  or  other 
thing  whatfoeverj  or  {hall  knowingly  fell,  offer,  or  ex- 
pofe  to  fale  any  meal  or  flour  of  any  fort  of  grain,  as  or 
for  the  meal  or  flour  of  any  other  fort  of  grain,  or  any 
thing  as  or;  for  or  mixed  with  the  meal  of  flour  of  any 
grain  which  fhall  not  be  the  real  and  genuine  meal  or  flour 
of  the  grain  the  fame  fhall  import  to  be  and  ought  to  be; 
on  pain  of  forfeiting,  not  more  than  5!,  nor  lefs  than 
40  s.  /  22. 
ri  !uc  mixtures  24.  No  perfon  fhall  knowingly  put  intoany  bread  which 
fhall  be  made  for  fale,  any  mixture  of  meal  or  flour  of  any 
other  fort  of  grain  than  of  the  grain  the  fame  fliali  import 
to  be,  and  fnall  be  allowed  to  be  made  of,  in  purfuance  of 
this  aft;  or  fhall  put  into  any  bread  which  fhall  be  made 
for  fale,  any  larger  or  other  proportion  of  any  other  or 
different  fort  of  grain,  or  the  meal  or  flour  thereof,  thaa 
what  fiiall  be  appointed  or  allowed   to   be   put  therein   by 
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thisa£l;  or  any  mixture  or  thing  as,  for,  or  in  lieu  of 
flour,  which  (hall  not  really  be  the  genuine  flour  the  fame 
fhall  import  to  be  and  ought  to  be;  on  pain  of  forfeiting, 
HOC  more  than  5  1,  nor  lefs  than  20  s.    f,  23. 

25.  Ifanyperfon  who  fhall  make  any  bread  for  fale,  Penalty  for  de* 
or  who  fliall  fend  out,  or  fell,  or  expofe  to  or  for  fale,  ^"^'.^i^cyin 
any  bread  which  fliall  be  deficient  in  weight,  according  '^ 
to  the  afHze  which  fhall  be  fet  for  the  fame  ;  he  fhall  for- 
feit (B)  not  exceeding  5  s,  nor  Icfs  than  i  s,  for  every 
ounce  wanting  in  the  weight  every  iuch  loaf  ought  to  be 
of;  and  for  every  loaf  which  fhall  be  found  wanting  lefs 
than  an  ounce,  fhall  forfeit  not  exceeding  2s  6  d,  nor 
lefs  than  6d,  as  fuch  magiflrate  or  juftice  before  whom 
fuch  bread  fhall  be  brought  fliall  think  fit :  fo  as  fuch 
bread  which  fliall  be  complained  of  for  wanting  weight, 
in  any  city,  town  corporate,  borough,  liberty,  or  fran- 
chife  having  jurifdi6lion  thereof,  or  within  the  weekly 
biljs  of  mortality,  fhall  be  brought  before  ibme  magiflrate, 
or  juflice  having  jurifdidion  in  the  premiiles,  and  weigh- 
ed before  him,  within  24  hours  after  the  fame  fliall  have 
been  baked,  fold,  or  expofed  to  fale ;  and  fo  as  fuch 
bread  which  fliall  be  complained  of  for  wanting  weight, 
in  any  hundred,  riding,  divifion,  liberty,  rape,  wapen- 
take, or  place,  fliall  be  brought  before  fome  juftice  v/ith- 
in  fuch  jurifdi£tion  and  weighed  before  him  with- 
in three  days  after  the  fame  fhall  have  been  baked,  fold, 
or  expofed  to  fale ;  unlefs  it  be  made  out  to  the  fatisfac- 
tion  of  fuch  magiflrate  or  juflice,  on  the  behalf  of  the 
party  complained  of,  that  fuch  deficiency  in  weight 
wholly  arofe  from  fome  unavoidable  accident  in  baking, 
or  otherwife,  or  was  occafioned  by  fome  contrivance  or 
confederacy.    J  24. 

26.  Every  perfon  who  fhall  make  for  fale,  or  fell,  or  Mark, 
expofe,  or  fend  out  to  or  for  fale,  any  fort  of  bread  what- 
foever,  fhall  caufe  to  be  fairly  marked  on  every  loaf 
made,  fold,  carried  out,  or  expofed  to  fale  as  wheaten 
bread,  a  large  roman  W;  and  upon  every  loaf  made, 
fold,  carried  out,  or  expofed  to  fale  as  houfhold  or  brown 
bread,  a  large  roman  H ;  on  pain   of  forfeiting   for  every 

loaf  not  fo  marked,  not  more  than  20  s,  nor  lefs  than  5  s, 
(except  as  to  fuch  loaves  which  fnall  be  rafped  after  the 
bclpcaking  or  purchafing  thereof,  by  the  particuk  defne 
of  any  perfon  who  fhall  order  the  fame  to  be  rafped  for  his 
own  ufe").    f.  25. 

27.  No  baker  or  other  perfon  fhall  afk  or  take,  for  any  Penalty  for  fell- 
bread  which  he  fhall  feil  or  expofe  to  lale,  any  greater  price  ingtor  a  greater 
than  fuch  bread  fhall  be  afcertaiaed  to  be   fold  at   by  the  r'";V''^i'.  "  ^'^' 

'   „        by  the  aflize. 
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aflize  as  aforefald ;  and  no  baker,  or  other  perfon  who  {hall 
make  any  bread  for  fale,  fhall  refufe  or  decline  to  fell 
any  loaf  or  loaves  of  any  of  the  forts  of  bread  which  in 
purfuance  of  this  adl  Ihall  be  allowed  or  ordered  to  be 
made,  to  any  perfon  who  fhall  tender  ready  mone/  in 
payment  for  the  fame,  at  the  price  fet  for  the  fame  by  the 
aflize,  when  fuch  perfon  fhall  have  any  loaf  in  his  pof- 
feflion  to  be  fold,  more  than  fliall  be  requifite  for  the  im- 
mediate necefl'ary  ufe  of  his  family  or  his  cuttomcrs,  and 
which  it  (hall  be  incumbent  on  fuch  baker  or  other  per- 
fon complained  of  to  prove  before  the  magiftrate  or  juf- 
tice  to  whom  fuch  complaint  fhall  be  made,  if  thereunto 
required  by  the  party  complaining  ;  on  pain  of  forfeiting 
for  every  fuch  offence,  not  more  than  40  s,  nor  lefs  than 
los.    /  26. 

(And  by  the  2  ^  3  Ed.  6.  c.  15.  If  any  baker  fhall 
confpire  not  to  fell  bread  but  at  certain  prices;  every  fuch 
perfon  fhall  forfeit  10 1  for  the  firft  offence;  and  if  not 
paid  in  fix  days,  he  fhall  be  imprifoned  twenty  days,  and 
have  only  bread  and  water  for  his  fuftenance  ;  for  the  fe- 
cond  offence  20  1,  or  the  pillory ;  and  for  the  third  of- 
fence 40  1,  or  the  pillory,  and  lofs  of  an  ear,  and  to  be- 
come infamous.  And  the  feffions  or  leet  may  hear  and 
determine  the  fame). 
Bread  inferior  to  28.  No  pcrfon  fhall  fell  or  offer  to  fiile  any  bread  of  an 
^^"^i*""  f"':'      inferior  quality  to  wheaten  bread,   at  a  higher  price  than 

not  be  lold  lor  a  *  •'  'or 

higher  price        houfhold  bread  fhall   be  fet   at    by  the   affize ;  on  pain  of 
than  houihuld.  ^  forfeiting   (being  convicted  thereof  by  confeffion,  or  oath 

of  one  witnefs,  before  one  magiflrate  or  juftice)  the  fum 

of  20s.    f.  27. 
Houfes  may  be        2C),  It  fhall  be  lawful    for  any  magiflrate  or  juftice,  or 
cntred  to  learch  f^j.  ^^y  p^acc  ofHccr  authorized  by  warrant  of   fuch     ma- 

Ui  bieadf  -n-n-  r      r         11        •  •  lj 

giitrate  orjultice,  at  lealonable  times  in  the  day-time,  to 
enter  into  any  houfe,  fhop,  flail,  bakehoufe,  warehoufe,  or 
outhoufe,  of  or  belonging  to  any  baker  or  feller  of  bread, 
to  fearch  for,  view,  weigh,  and  try  all  or  any  the  bread, 
which  fhall  be  there  found  :  And  if  any  bread,  on  any  fuch 
fearch,  fhall  be  found  to  be  wanting  either  in  the  goodnefs 
of  the  fluiT  whereof  it  fhall  be  made,  or  to  be  deficient  in 
the  due  baking  or  v/orking  thereof,  or  fhall  be  wanting  in 
the  due  weight,  or  net  truly  marked,  or  fhall  be  of  any 
other  fort  of  bread  than  fliall  be  allowed  to  be  made  by 
virtue  of  this  a6l;  any  fuch  magiftrate,  juftice,  or  peace 
officer  may  feize  the  fame  ;  and  fuch  magiflrate  or  juftice 
may  difpofe  thereof,  as  he  in  his  difcretion  fhall  think  fit, 
for  the  better  carrying  of  this  a6l  into  execution.  /  28. 
32  G,  2,  c.  i8.  /.  2. 

30.  If 
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30.  If  Information  fnall  be  given  on  oath,  to  any  ma-  Mills  and  other 
giftrate  or  juftice,  that  there    is    reafonahle    caufe    to    fuf- ^I',"d^/^fetch 
pe6t,  that  any  miller  who  grinds  any    grain   for  toll    or  fjr  adulterated 
reward,  or  any  perfon  who   doth  drefs,  bolt,   or  in  anywife  meal, 
manufacture  any  meal  or  fiour   for  fale,   or   any   maker  of 
bread  for  fale,  doth  mix  up  with,  or  put  into  any   meal  or 
flour  ground  or  manufactured   for   fale,    any   mixture,  in- 
gredienf,  or  thing  whatfoever,  not    the   genuine   produce 
of  the  grain  fuch  meal  or  flour  fhall  import   and  ought,  to 
be,  or  whereby    the   purity  of  any  meal   or  flour    in    the 
pofl'eflion  of  any  fuch  miller,  mealman,  or  baker  fhall    be 
in  anywife  adulterated  ;     it   fliall    be    lawful   for   any    fuch 
magiilrate  or  juftice,  and  alfo  for  any  peace  officer  autho- 
rized by  the  warrant    of  fuch  magiflrate  or  juftice,  at    all 
feafonable  times  in  the  day-time,  to  enter  into  any  houfe, 
mill,  fhop,  bakehoufe,  {tall,  bolting-houfe,  paftry,  ware- 
houfe,  or  outhoufe,  of  or   belonging  to    any  fuch    miller, 
mealman,  or  baker,  and   to  fearch   and   examine   whether 
any  mixture,  ingredient,  or  thing,  not  the   genuine   pro- 
duce of  the  grain  fuch  meal  or  flour  fhall  import  or  ought 
to   be,  fhall  have  been  mixed    up  with    or  put  into  any 
meal  or  flour  in  the  pofleffion  of  any    fuch    miller,   meal- 
man or  baker,  either  in  the  grinding  of  any  grain   at    the 
mill,  or  in  the  dreffing,  bolting,  or  manufacturing  thereof, 
or  whereby  the  purity  of  any  meal  or  flour  fhall  be  in  any 
wife  adulterated  :   And  if  on  fuch  fearch   it   fhall   appear, 
that  any  offence   hath   been  committed   in  any  place  al- 
lowed to  be  fearched  as  aforefaid  ;  it  fhall  be  lawful    for 
any   magiflrate,  juftice,    or  officer,  authorized  as   afore- 
faid, to  feize  any  meal  or  fl.our  which  fhall   be  deemed  on 
fuch  fearch  to  have    been  adulterated,   and    all    mixtures 
and  ingredients  which  fliall  be  found  and  deemed    to  have 
been  ufed  or  intended  to   be  ufed  for  fuch    adultera.ion  ; 
and  fuch  thereof  as  (hall  be   feized  by    fuch   peace    officer 
fhall,  with  all  convenient  fpeed,  be  carried    to  fome    ma- 
giftrate  or  juftice:   And  if  any  magiftrate  or  juftice,  v/ho 
fhall  make  any   feizure  in    purfuance    of  this   aCt,  or   to 
whom    any  thing    feized  fliall  be  brought,  fhall  adjudge 
that  any    mixture   or   ingredients,  not  the   genuine  pro- 
duce   of    the    grain   any  fuch   meal  or    flour  which  Ihall 
have  been  fo  feized  fhall   import  and   ought  to   be,  fhall 
have  been  put   into  any  fuch    meal   or   flour,  or  that  the 
purity  of  any  fuch  meal  or  flour    fo  feized  was  adulterated 
by  any  mixture  or  ingredient  put    therein;    in  fuch    cafe, 
every  fuch  magiftrate  or  juftice  is  hereby  required   to  dif- 
pofe  of  the  fame,   as  he  in  his  difcretion  fhall  think  proper, 
31  G.  2.  c.  29.  /  29. 

31.  Every 
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Penalty  of  hav-  21.  Evcry  mlllcr,  mealman,  baker,  or  feller  of"  breaci 
iiniawi^i°  ia.'°'^  ^s  aforcfaid,  in  whofe  houfe,  mill,  (hop,  bakehoufe,  ilall, 
gsedients.  bolting  houle,  paftry,  warehoufc,  outhoufe,  or    pofTeflion, 

any  mixture  or  ingredienc  fhall  be  found,  which  fhall  be 
adjudged  by  any  magiftr  te  or  juftice  to  have  been  lodged 
there    with   an    intent  to   have  adulterated   the   purity   of 
meal,  flour,   or  bread,   (hall  on   conviction   by  confeflion, 
cr  oath  of  one  witnefs  before  any  fuch  migiftrate   or  juf- 
tice, forfeit  not  exceeding   lol,  nor  lefs  than    40s,    un- 
lefs  the  party  charged  with  fuch  offence  fhall    make   it  ap- 
pear to  the  fatisfadtion  of  fuch   magiftrate  or   iuftice,   that 
fuch  mixture   or  ingredient   was    not  brought  or  lodged 
where  the  lame  was  feized,  with  defign  to  have   been    put 
into  any  meal  or  flour,  or  to  have    adulterated   the  purity 
thereof  J  but  that  the  fame  was  there  for  fome    other  law- 
ful purpofe.     And  it  (hall  be  lawful  for  fuch  magift:rate  or 
juftice,  out  of  the  forfeiture  when  recovered,  to    caufe  the 
offender's  name,  place  of  abode,  and  offence,  to  be  pub- 
lifted  in  fome  news-paper  printed  or  publifhed  in  or  near 
the  county,  city,  or  place,  where  fuch   offence   fhall  have 
been  committed,    f.  30. 
Penalty  of  ob-         3^'  ^^  ^"X  P^^^^"  ^hali  obftruft  or  hinder    fuch  fearcb, 
llru<aing  fearch.  or  the  feizure  of  any  bread  or  ingredients  as   aforefaid  ;  he 
fhall  forfeit  not  exceeding  5  1,  nor  lefs   than   20  s.   7^31. 
p   J.    .        .  .      33.  No  perfon  who  fnall  follow  or  be  concerned  in  the 
noctoattas  a    bulinefs  of  a  miller,   mealman,  or    baker,  fhall  a6t    as    a 
magiftrate.         magiftrate  or  juftice  in  the  execution  of  this    act;  on  pain 
of  50 1,  to  him  who  will   inform  and    fue  for  the  fame  iri 
any  court  of  record  at  Weftmlnfter.    f.  32- 
Journeyman  34*  If  any  pcrfon  who  fhall  follow  the  trade  of  a  baker, 

•ffejiding.  fhall  make  complaint  to  any  magillrate  or  juftice,  and 
make  appear  to  him  by  the  oath  of  any  credible  witnefs, 
that  any  offence  which  he  hath  been  charged  with,  and 
for  which  he  fhall  have  paid  any  penalty  by  this  a£l:,  fhall 
have  been  occafioned  by  the  wilful  negle6l  or  default  of 
any  journeyman  or  other  fervant  employed  by  him  ;  fuch 
magiftrate  or  juftice  fhall  iffue  his  warrant  to  bring  fuch 
journeyman  or  fervant  before  himfelf  or  any  magiftrate  or 
juftice  of  the  place  where  the  offender  can  be  found;  and 
on  his  being  apprehended  and  brought  before  fuch  ma- 
giftrate or  juftice,  the  faid  magiftrate  or  juftice  fhall  ex- 
amine into  the  matter  of  fuch  complaint,  and  on  proof 
thereof  upon  oath  fhall  under  his  hand  adjudge  and  order 
what  reafonable  fum  fhall  be  paid  by  fuch  journeyman  or 
fervant  to  his  mafter,  by  way  of  recompence  for  the 
money  he  fhall  have  paid  by  reafon  of  the  wilful  neglect 
©r  default  of  fuch  journeyman  or  fervant.  And  if  he 
4  flvall 
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ihail  negleftor  refufe,  on  convi<£tlon  to  pay  Immediately; 
fijch  magiftrate  or  juftice  Ihall  commit  him  to  the  houfe 
of  corre£tion,  or  fome  other  prifon,  of  the  place  where 
he  (hall  be  apprehended  or  convided,  to  be  kept  to  hard 
labour  not  exceeding  one  calendar  month,  unlefs  payment 
thereof  fhall  be  made  after  inch  commitment,  and  betore 
the  expiration  of  the  faid   term    of  one  calendar  month. 

/  33- 

35.  It  fhall  be  lav/ful  for  the  mayor  oi  London^  or  any  MannemfcpB- 
alderman  thereof,  within  the  faid  city  or  liberties;  and  viftiug  otkn^iso 
for  one  juftice  within  the  fcveral  counties,  ridings,  divi- 
fions,  cities,  towns  corporate,  boroughs,  liberties,  orju- 
rifdicStions ;  to  hear  and  determine,  in  a  fummary  way, 
all  ofFences  againft  thisadlj  and  for  that  purpofe  to  fum- 
mon  before  him  the  party  accufed  ;  and  if  he  fhall  not 
appear,  or  offer  fome  reafonable  excufe  for  his  default, 
then  on  oath  made  of  the  offence  by  one  witnefs,  fuch 
magiftrate  or  juftice  fhall  iffus  his  warrant  for  apprehend- 
ing the  offender  :  And  on  appearance  of  the  party  ac- 
cufed ;  or  if  he  fhall  not  appear,  on  notice  being  given 
to  or  left  for  him  at  his  ufual  place  of  abode ;  or  if  he 
cannot  be  apprehended  on  a  warrant  granted  againft  him 
as  aforefaid  ;  fuch  magiftrate  or  juftice  fhall  proceed  to 
inquire  of  the  offence,  and  to  examme  any  witnefs  or 
witneffes  who  fhall  be  offered  on  cither  fide  upon  oath  ; 
and  fhall  conviifl  or  acquit  the  party  accufed  :  And  if  the 
penalty,  on  fuch  conviction,  fhall  not  be  paid  within  24 
hours  after  fuch  conviction  ;  fuch  magiftrate  or  juftice 
Ihall  iffue  his  warrant  diredled  to  any  peace  oiiicer  to  make 
diftrefs  j  and  if  any  offender  fhall  convey  away  his  goods 
out  of  the  jurifdi(Sion  of  fuch  magiftrate  or  juftice,  or 
fo  much  thereof  that  the  penalty  cannot  be  levied,  then 
fome  magiftrate  or  juftice  within  whofe  jurifdiction  the 
offender  fhall  have  removed  his  goods  (hail  back  the  faid 
warrant,  and  thereupon  the  penalty  fhall  be  levied  by  di- 
ftrefs J  and  if  within  five  days  the  forfeiture  fhall  not  he 
paid,  the  diftrefs  fhall  be  appraifed  and  fold,  rendring  the 
overplus  after  dedu6ling  the  forfeiture  and  the  cofts  and 
charges  of  the  profecution,  diftrefs,  and  fale ;  which 
charges  fhall  be  afcertained  by  the  magiftrate  or  juftice 
before  whom  the  offender  was  convidled,  or  who  backed 
the  warrant,  if  either  of  them  fhall  continue  alive,  and  if 
not,  then  by  fome  other  magiftrate  or  juftice  where  the 
offender  was  convicted  j  and  for  want  of  fuch  diftrefs, 
every  fuch  magiftrate  or  juftice  within  whofe  jurifdidion 
fuch  oftender  fhall  refide  cr  be,  fhall  on  application  of  the 
profecutor,  and  proof  nfiade  of  the  convidion  and  non- 
payment 
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payment  of  the  penalty  and  charges,  commit  iucti  offen- 
der to  the  common  gaol  or  houfe  of  correction  of  the  di- 
vifion  or  place  where  the  offender  (hall   be  found,   there 
to  remain  for  one  calendar  month  from  the  time  of  fucli 
commitment,  unlefs  payment  fhall  be  fooner  made,  /.  34. 
And  if  it  (hall  be  made  out   on  oath,  to  the  fatisfa6tion 
,  of  any  ma^iftratc  or  juftice,  that  any  one  is  likely  to  give 
material   evidence  on   behalf  of  the  profecutor  or  of  the 
perfon  accufed,  snd  will  not  voluntarily  appear  to  be  ex- 
amined ;  fuch  magiftrate  or  juftice  fhall  ifTue  his  fummons 
to  convene  fuch    v/itnefs   before   him,  at   fuch  rcafonable 
time  as  in  fuch  fum.mons  {hall  be   fixed  :   And  if  any  per- 
fons  fo  fummoned  fnall  neglecl  or  refufe  to  appear,  and  no 
juft  excufe  ihall  be  offered  for  fuch  negledt  or  refufal,  then 
(after  proof  upon  oath  of  fuch  fummons)  fuch  magiftrate 
or  juftice  fhall  iffue  his  warrant  to  bring  fuch  witnefs  be- 
fore him  ;  and  if  on  his  appearance,  or  on  being  brought 
before  fuch  magiftrate  or  juftice,  he  fhall  refufe  to  be  exa- 
mined on  oath,  v/ithout  offering  any  juft  excufe  for  fuch 
refufal,  fuch  magiftrate  or  juftice  may  commit  him  to  the 
public  prifon   of  the    county,  city,  or    other  divifion,  in 
which  the  perfon  fo  refulmg  to  be  examined  fhall  be,  there 
to  remain  not  exceeding  14  days,  nor  lefs  than  three,    as 
fuch  magiftrate  or  juftice  fhall  direct.    J.  35. 
Form  of  the  36.   And  the  convicStion  fhall  be  in  the  form  or  to  the 

conviftion.         effect  following  : 

"  -*  ^  ^'''    T\E  ^t  remembred,  that  on  thts  — — —  day 

of in  the year  of  the  reign 

cf A.  O.   is   conviSled  before   mc  one  of  his  majejiy's 

jufiices  of  the  peace  for  the  faid  county  of  "for  ■ 

and  I  do  adjudge  hi??!  to  pay  and  forfeit  for  the  fame  the  fum 

,f~- . 

Given  under  my  hand  and  feal  the  day  and  year  aforefaid. 
f.  36. 

Application  of         37'.%^  general  claufe  in  this  fame  aft,/.  34.     All 
the  forfeitures,    penalties  and  forfeitures,  when  recovered,  fhall  be  paid  to 
the  informer. 

But  by  the  32  G,  1.  c.  18.  Such  of  the  penalties  by 
the  aforefaid  ad!:,  as  thereby  are  not  particularly  difpofed 
of,  fhall  be  one  moiety  thereof,  where  any  offender  fhall 
be  cpnvi(Sted  by  confeffion,  or  oath  of  one  witnefs,  to  him 
vvho  fhall  inform  and  profecute  ;  and  the  other  moiety 
thereof,  and  alfo  all  penalties  and  forfeitures  incurred  on 
the  weighing,  trying,  or  feizure  of  any  bread  by  any  ma- 
giftrate or  juftice,  fhall  be   applied  for  the  better  carrying 

the 


the  faid  a£l  into  execution,  as  fuch  magiftrate  or  juftlce 
fhall  think  fit.    /.  2. 

38.  No  certiorari  fhall  be  granted,  to  remove  any  con-  Certiorari. 
vidtion,  or  other  proceeding  had   thereupon.     31    G.  2. 

<:.  29.7:37. 

39.  If  any  perfon  convi£ted  fliall  think  himfelf  ag-  Appeal. 
grieved,  be  may  appeal  to  the  next  fefHons,  and  the  exe- 
cution fliall  in  fuch  cafe  be  fufpended;  fuch  perfon  con- 
vitfled  entring  into  recognizance,  at  the  time  of  the  con- 
viiSlion,  with  two  fufficient  furecles,  in  double  the  fum 
which  he  ihail  have  been  ajudged  to  forfeit,  upon  condi- 
tion to  profecute  fuch  appeal  with  efFedl,  and  to  be  forth- 
coming to  abide  the  judgment  and  determination  of  the 
juftices'at  the  faid  feffions,  who  fhall  finally  determine  the 
matter  of  the  faid  appeal,  and  award  fuch  cofts  as  to  them 

fhall  appear  juft  and  reafcnable,  to  be  paid  by  either  par- 
ty :  and  if  the  Conviilion  fhall  be  afHrmed,  the  appellant 
fhall  immediately  pay  down  the  fum  adjudged,  together 
with  fuch  cofl?  as  the  juftices  in  their  laid  feffions  fhall 
aw,\rd  ;  and  in  default  of  payment  thereof,  any  two  fuch 
juftices,  or  any  one  magiitrate  or  juiiice  having  jurifdic- 
tion  in  the  place  to  which  fuch  appe'lant  fhiall  efcape 
or  where  hefliall  refide  fhall  commit  him  to  the  common 
gaol  of  the  county,  city,  divifion,  or  place,  where  he 
Ihall  be  apprehended,  until  he,  fhall  make  payment  of 
fuch  penalty  and  of  the  cofls  and  charges  which  fhall  be 
adjudged  on  the  conviftion,  to  the  informer  :  But  \i  the 
appellant  fliall  be  difcharged,  reafonable  cofirs  fhall  be 
awarded  to  him  againfl  the  informer,  v/ho  would  in  cafe 
of  fiich  convi<Sl;ion  have  been  intitled  to  afhare  of  the  pe- 
nalty ;  and  which  cofls  fhall  and  may  be  recovered  by  the 
appellant  againfl  fuch  informer,  in  like  manner  as  coifs 
given  at  the  feflions  arc  recoverable,    f.  38. 

Provided,  that  if  the  conviction  fliall  be  within  fix  days 
before  the  fellions,  the  party  on  entring  into  fuch  recog- 
nizance as  aforefaid,  fhall  be  at  liberty  to  appeal,  either  to 
the  then  next,  or  to  the  next  following  feflions.    /.  39. 

40.  Every  a6>ion  which  fhall    be  brought   againft  any  inJemnlty  of 
magiftrate,  jufticc    or    peace   ofHcer,    for  any  thing  done  P"rfjns  profe- 
under  this    a6t,  fhall  be    commenced  within  fix  nionthf,  ^^j^^  ,°j,g j^ 
and  laid  in  the  proper  county  ;  and  the  adl  of  the  24  G.  2.  this  ad. 
c.  4^.  fhall  extend  to  fuch  magiftrate  or  jufiice  acting  un- 
der this  aS:.     And  no  action  fhall  be  commenced  againft 
fuch  peace  ofHcer,  till  (even   days  after  notice  in   writing 
fhall  have  been   given  to  or  left  for  him  at  his  ufual  place 
of  abode  by  the  profecutor's  attorney  ;    which  notice  Tnall 
contain   the  name   and  place  of  abode  of  the  perfon  in- 

VoL.   I.  S  tending 
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tending  to  bring  fuch  a6tion,  and  alfo  of  his  attorney^ 
and  likewife  the  caufe  of  aiSlion  :  and  fuch  peace  ofucei; 
may  within  the  faid  feven  days  tender  fatisfad:ion  ;  and  if 
the  fame  is  not  accepted^  the  defendant  may  plead  fuch 
tender  in  bar  of  the  aftion,  together  with  the  general 
ifiue  or  any  other  plea  V/ith  leave  of  the  court  ;  and  if 
the  jury  (hall  find  the  amends  tendred  to  have  been  fufH- 
cient,  or  if  the  plaintiff  fhal!  be  nonfuit,  or  difcontinuc^ 
or  judgment  be  given  for  the  defendant  upon  demurrer, 
or  if  the  action  be  brought  after  the  time  limited,  or  not 
within  the  proper  county,  the  jury  {hali  find,  for  the  de- 
fendant, and  he  (hall  he  intitled  to  his  cofts  j  but  if  the 
iury  fhall  find,  that  no  fuch  tender  was  made,  or  not  fuf- 
ficient,  or  Ihall  find  againft  the  defendant  on  any  plea 
pleaded,  they  (hall  give  a  verdi6t  for  the  plaintiff,  and  fuch 
damages  as  they  (hall  think  proper,  and  the  plaintiff  fhall 
thereupon  recover  his  cofls  againft  fuch  defendant,  /i  40. 
And  other  perfons  fued  for  any  thing  done  on  this  act, 
may  plead  the  general  iffue  ;  and  if  they  recover  (hall  have 
treble  cofts.  f.  4.1. 
Limitation  of  41.  provided  always,  that  no  perfon  fliall  be  convi£l:ed 

attions.  f^^  ^^^y  of  the  aforefaid  offences,  unlefs  the  profecution  be 

commenced  within  three  days  after  the  offence  committed, 
/.  42. 
Savinjt  of  tiie  42.  Provided  alfo,  that  nothing  herein  fliall  extend  to 

right  of  others,  prejudice  any  right  or  cuflom  of  the  city  of  London  ;  or  of 
the  lord  of  any  leet;  or  cleric  of  the  market  5  or  the  dean 
of  IVeJiminfter^  or  high  fteward  of  Wejlm'injhr  or  his  de- 
puty j   or  of  the  univerfuies.    /  43,  44,  45. 

Note,  the  reafon  why  the  indemnifying  ftatute  of  the 
24  @.  2.  c.  44.  is-  here  particularly  mentioned,  feems  to 
be  upon  the  account  of  fuch  magiitratcs  or  chief  officers 
who  are  empowered  to  a6l  in  fetting  the  affize,  and  other- 
wife  carrying  this  ^.ft  injo  execution,  that  are  notjuffices 
of  the  peace  ;  as  for  inftance,  the  court  of  mayor  and  al- 
dermen, in  moft  of  the  boroughs  and  towns  corporate^ 
confitteth  of  perfons  fome  of  whom  are  not  juftices  ;  and 
in  others,  efpecially  the  more  ancient,  not  one  .of  them  is 
a  juftice  of  the  peace,  (the  corporation  having  been  effa- 
bliflicd  before  there  were  any  juftices  of  the  peace  in  the 
kingdom  :)  but  yet  they  are  enabled  fpeciaily  to  proceed 
in  this  and  in  many  other  inffances  by  a£l  of  parliament. 
Which  obfervation  is  applicable  alfo  to  the  power  herein 
given  to  them,  to  ifiue  precepts,  to  examine  upon  oath, 
and  the  like  ;  which  power  is  implied  in  the  general  of- 
fice of  a  jufiice  of  the  pease,  but  iS'  not  applicable  to 
thofc  others,  without    fpecial   words  granting  the    fame. 

So 
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So  ?,iro  it  u?as  necefiary  for  the  act  to  be  particular,  wim 
regard  to  the  indemnification  of  conftables  and  others  acl- 
ing  under  fuch  warrants ;  as  alfo  of  the  meal  weighers, 
clerics  of  the  market,  and  others  appointed  to  make  re- 
turns of  the  price  of  grain,  flour,  and  the  like,  who  are 
not  under  the  general  proteciion  of  the  law  for  their  pro- 
ceedings in  thefe  matters,  and  therefore  require  an  cxprefs 
4eclaration  in  the  a5l  itfelf,  of  their  authority  and  privilege 
in  this  refpe£l. 

43.  Ail  that  hath  been  faid  above,  as   to  the  price  and  Procecdm-rs 
weight  of  bread,  and  the  like,  proceeds   upon   the  fuppo-  where  the  affize 
fition  of  an  affize  being  fet.  By  the  3  G.  3.  <r.  11,  regulations  ^^^'^  ""^^  ^^^"■ 
are  made  altho' no  allize  is  fet,  and  further   provifions  are 
enafted  as  followeth  : 

NoJoafor  loaves  of  bread,  called  or  deemed  afTize  loaf 
or  loaves  in  the  table  of  the  afTize  and  price  of  bread  in 
the  aft  of  the  31  G.  2.  and  the  weight  of  which  varies 
according  to  the  variation  in  the  price  of  grain,  fliall  be 
made  for  or  cxpofed  to  fale,  in  any  place  where  loaves 
called  prized  loaves  in  the  faid  tables  (hall  be  allov/ed  to 
be  fold  at  the  fame  time  ;  that  is  to  fay,  no  aflize  loaves 
of  the  price  of  three  pence  and  prized  loaves  called  half 
quartern  loaves,  nor  affize  loaves  of  the  price  of  fix  pence 
and  prized  loaves  called  quartern  loaves,  nor  affize  loaves 
of  the  price  oftv>relve  pence  and'prized  loaves  called  half 
peck  loaves,  nor  aflize  loaves  of  the  price  of  eighteen 
pence  and  prized  loaves  called  peck  loaves,  fhall  at  the 
fame  time  in  any  place  be  made  for  or  expofed  to  fale,  to 
the  end  that  unwary  perfons  may  not  be  impofed  on  bv 
buying  aflize  loaves  for  prized  loaves,  or  prized  loaves  fijr 
aflize  loaves  ;  on  pain  that  every  perfon  offending  Ihall 
forfeit  not  exceeding  4.0  s,  nor  lefs  than  10  s.  /  i. 

And  the  juftices  in  their  general,  quarter,  or  petty 
fefiions,  may  from  time  to  time  appoint,  which  of  the 
Ibrts  of  affize  or  prized  loaves,  and  what  other  forts  of 
bread,  and  what  forts  of  grain,  (hall  be  allowed  to  be  made 
and  fold  within  their  jurifdidlion  or  any  part  thereof;  their 
order  to  be  entred  in  a  Hook,  which  may  be  inrpeCred  by 
the  makers  of  bread  for  fiileatall  feafonable  times  of  the 
day  without  fee  ;  and  they  (hall  caufc  a  copy  thereof  to  b>e 
put  up  in  fome  market  or  other  public  town  of  the  placc^ 
orelfebe    inferted  in   fome  public    news-paper  circulated 

there. Provided,  that  the  juftices  fliall    not  at   any 

time  allow  the  making  for  fiile  or  felling  any  forts  of  aflize* 
bread  made  of  the  flour  of  wheat,  other  than   wheaten  and 
houfliold  bread^  and  loaves  of  white  bread    of  the  price   of 
two  pence  or  under.    /.  2,  3. 

S  2  And 
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And  every  maker  of  bread  for  fale  fhall  obferve  the 
fame  projiortion  as  to  vveiirht,  as  where  the  aflize  is  fet ; 
that  is  to  fay,  every  white  loaf  of  the  price  of  2d  or  un- 
der, ihall  weigh. three  parts  in  four  of  the  weight  of  the 
\vhea.ten  loaf  of  the  like  price  j  and  every  wheaten  affize 
loaf,  of  whatever  price  the  fame  (hall  be,  (hall  weigh 
three  parts  in  four  of  the  weight  of  every  houfhold  affize 
loaf  of  the  like  price  ;  and  every  hcufhold  affize  loaf, 
fhall  weigh  one  third  part  more  than  a  wheaten  affize  loaf 
of  the  like  price  ;  on  pain  of  forfeiting  not  exceeding 
40  s.    /  4.  ■ 

Awd  every  peck,  half  peck,  quarter  of  a  peck,  and 
half  quarter  oF  a  peck  loaf,  made  for  fale  of  the  flour  of 
wheat,  and  called  IVheaten  Bread,  (hall  be  fold  in  propor- 
tion to  each  other,  as  to  price;  and  the  like,  as  to  .'oaves 
of  Floujhold  Breads  which  (hall  be  fold  proportionably  to 
each  other,  and  (or  one  fourth  lefs  than  Wheaten  Bread  of 
the  fame  denomination  ;  on  pain  of  forfeiting  for  ev9ry 
loaf,  not  exceeding  40  s,  nor  lefs  than  10  s.    f-  $• 

And  the  weight  of  every  fort  of  bread  made  for  fale 
fhali  be  in  averdupois  weight  as  follows  :  Every  peck  loaf, 
feventeen  pounds  fix  ounces  ;  half  peck  loaf,  eight  pounds 
eleven  ounces  ;  quarter  of  a  peck  loaf,  four  pounds  five 
ounces  and  a  half  j  half  quarier  of  a  peck  loaf,  two  pounds 
two  ounces  and  three  quarters;  on  pain  of  forfeiting  for 
every  ounce  wanting  not  exceeding  5  s,  nor  lefs  than  i  s, 
and  for  lefs  than  an  ounce  not  exceeding  2  s  6  d,  nor  lefs 
than  6d;  fo  as  the  fame  in  anv  city,  town  corporate,  or 
within  the  bills  of  mortality,  be  brought  before  a  jufl:ice 
and  weighed  before  him  within  24  hours  after  the  fame 
Ihall  have  been  baked  or  found  in  any  perfon's  cuftody 
for  fale,  and  elfewhere  within  three  days; —  unlefs  it  b? 
made  out  to  the  fatisfaflion  of  fuch  juftice,  that  the  de- ' 
liciency  \w  weight  wholly  arofe  from  fome  unavoidable 
accident,,  or  Vvas  occafioncd  by  fome  contrivance  or  con- 
federacy,   y".  6. 

And  no  perfon  fliall  fell  or  offer  to  fale  any  bread  of  an 
inferior  quality  to  wheat  bread,  at  an  higher  price  than 
houiliold  bread  ;  on  pain  of  forfeiting  not  exceeding  20  s. 

./•   7; 

Lvcry  wheaten  loaf  fliall  be  marked  with  a  large  Roman 

W  ;  houfliold  with  a  large  Roman  H  ;  and  if  any  perfon 
Ihall  fell  or  offer  to  fale  any  fuch  loaf  unmarked  (except 
:-.s  to  fuch  loaves  which  fhall  be  rafped  by  the  defire  of  the 
purchafor  for  his  own  ufe) ;  he  fliall  forfeit  for  every  fuch 
loaf,  not  exceeding  40  s,  nof  lefs  than  los;  unlefs  it  (hall 
appear  to  the  fatisfa<Sion  of  the  juftice  to  whom  complaint 

fliall 


fliall  be  made,  that  the  not  marking  srofe  from  feme  un- 
avoidable accident,  or  was  occafioned  by  ("ome  contrivance 
or  confederacy.    /  8. 

And  bread  made  of  any  other  grain  than  wheat  fliall  be 
marked  with  fome  letter  or  letters  not  more  than  tv.-o,  as 
the  juftices  in  their  general,  quarter,  or  fpecial  feffions 
fhali  order,  which  order  fhall  be  cntred  in  a  book,  unto 
which  the  bakers  may  refot  in  the  day  time  without  fee  ; 
and  the  juftices  fhall  caufe  a  copy  thereof  to  be  put  up  in 
fome  market  or  other  publick  town  or  place  within  the 
divifion,  or  otherwife  to  be  inferted  in  fome  publick  news- 
paper ufually  circulated  there  :  And  if  the  juftipes  fiiall 
neglect  to  make  fuch  order,  then  the  baker  (hall  mark 
every  fuch  loaf  with  any  two  diuincl  capital  letters  as  he 
fhall  think  fit.  And  every  perfoa  who  fliall  make  or 
have  in  his  cuftody  for  fale  any  fuch  loaf  made  of  other 
grain  than  wheat,  which  fhall  not  be  fo  marked,  fo  as 
the  fame  may  on  view  thereof  be  afcertained  under  what 
denomination  it  was  made  (except  fuch  loaves  as  fhall  be 
rafped  by  the  defiie  of  the  purchafor  for  his  own  ufe) ; 
fhall  forfeit  not  exceeding  40  s,  nor  lefs  than  5  s,  for 
every  loaf  not  fo  marked,    f.   g. 

And  it  fliall  be  lawful  for  any  juftice,  or  peace  officer 
authorized  by  warrant  of  fuch  julHce,  to  enter  into  any 
houfe,  fiiop,  f^all,  bakehoufe,  warehoufe,  outhoufe,  or 
other  place,  of  or  belonging  to  any  baker  or  feller  of 
bread  ;  and  to  fearch,  view,  weigh,  and  try  all  or  any  bread 
which  fhall  be  there  found:  And  if  any  bread  fnall,  on 
any  fearch  or  trial  by  any  juflTce,  or  on  proof  made  before 
him  by  theoath  of  one  witnefs,  be  found  to  be  deficient 
in  weight,  or  not  truly  marked,  or  deficient  in  the  due 
baicmg  or  working  tliereof,  cr  wanting  in  the  goodnefs 
of  the  ftufi-\  or  made  with  any  mixture  of  meal  or  flour 
of  any  other  grain  thanthe'fame  fliall  import  to  be  made 
with,  or  with  any  larger  or  other  proportion  of  any  other 
grain  than  what  ought  to  be  put  therein,  or  with  any 
mixture  or  ingredient  which  by  the  aforefaid  adl  ought  not 
to  be  put  therein,  or  with  any  thing  in  lieu  of  flour 
which  fliall  not  be  the  genuine  flour  the  fame  fliall  im- 
port to  be,  or  made  with  any  leaven  not  allowed  by  the 
faid  former  z(:\  ;  fuch  juftice  or  peace  officer  may  feize  the 
fame,  and  difpole  thereof  to  poor  perfons  as  to  fuch  juflice 
fhall  feem  fit ;  and  the  maker  or  feller,  whofe  bread  fhall 
be  found  wanting  in  the  y-oodnefs  of  the  fluff,  or  made 
with  fuch  undue  mixture  as  aforefaid,  or  undue  propor- 
tion, or  made  with  any  thing  in  lieu  of  flour  which  fliall 
iiot  be  the  genuine  flour  the  f^ime  fnall  import  to  be,  or 
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with  any  leaven  not  allowed  by  the  faid  a(5>,  {hall  fotreit  nofe- 
exceedii-!g  5I,  nor  iefs  than  20  s;  unlefs  the  default  mall 
appear  to  have  wholly  arifen  from  fome  unavoidable  ac- 
cident, or  fome  contrivance  or  confederacy,    f.  10. 

And  if  any  perfon,  fliall  obftru6t  or  oppofe  any  fuch 
fearch,  or  feizure  of  fuch  bread;  he  (hall  iorfcit  not  ex- 
ceeding 40  s,  nor  Iefs  than  20  s.  y.  11. 

And  no  perfon,  v/ho  ihall  foUov/  or  be  concerned   in  the 
bufincfs  of  a  miller,  ,mealtp.an,  or  baker,  fliall    be  capable* 
of  acling  as  a  juftice  in  the  execution  of  this  adl;  and    if 
he  fliall  prel'ume  fo  to  do,  he  fhall  forfeit  5c  I,  to  him  who 
ihall  inform  or  fue  for  the  fame.     f.  12. 

Provided,  that  if  fuch  baker  fhall  make  it  appear  to  any 
fuch  juftice,  that  any  offence  for  which  he  fnall  have  paid 
the  penalty,  was  occafioned  by  the  negledl  or  default  of  his 
journeyman  or  fervanr ;  the  faid  juflice  fhall  iffue  his  war- 
rant for  bringing  fuch  offender  before  him  or  fome  other 
juflice  J  and,  on  conviciion,  fuch  juftice  fhall  order  what 
reafonable  fam  fiial!  be  paid  by  the  faid  offender  by  Way  of 
recom  pence;  and  if  he  do  not  immediately  pay  the  fame, 
the  faid  juflice  fnall  commit  him  to  the  houfe  of  correction 
or  other  prifon  of  the  place  where  he  fhall  be  appre- 
hended, there  to  be  kept  to  hard  labour  for  anytime  not 
exceeding  one  calendar  month,  unlefs  pajment  be  fooner 
made.    f.i%.  .  ^^ 

And  one  juftice  may  hear  and  determine  offences  in  Uke 
manner  as  by  the  faid  former  aci.    f.   14,  15. 

And  no  certiorari  fliall  be  granted,  to  remove  any  con- 
viiiion  or  other  proceedings  had  thereupon.    /•  i"' 

With  like  liberty  of  appeal  as  by  the  faid  former  a£l:. 
/   18,19. 

And  perfons  convided  on  this  •a<51:,  fhall  not  be  pro- 
fecuted  for  the  fame  offence  under  any  other  law.  f.  23. 

And  all  penalties  and  forfeitures  on  this  adl  fhall  go, 
half  to  the  informer,  and  half  as  the  juftice  fhall  order  for 
carrying  this  TxGt  into  execution.    J.  24.     "  ' 

Finally,  it  is  provided,  that  nothing   herein  fhall    ex- 
tend to  the  univerfities.    f.  25. 
Concerning  44.   By  the  13  G.  3.   c.  62.     Whcrcas  by  the  31  G.  2, 

S'btrfd'^''"''  '^'  ^9"  ^"^  3  ^-  3'  ^'  ^ ''  °^^y  ^^^"^  ^°'''^^  °''  ^^^^^  '^^'^^  ^^ 

wheat  are  allowed  to  be  made  for  fale,  that  is  to  fay, 
Vv heaten  and  Houfhold  ;  and  whereas  according  to  the 
ancient  order  and  cuftom  of  the  realm  there  hath  been 
from  time  imm.cmorial  a  standard  wheaten  bread, 
being  the  whole  produce  of  the  wheat  whereof  it  was 
made  :  it  is  therefore  enabled,  that  from  henceforth  a 
bread  made  of  the  flour  of  wheat,  which  flour,  without 

any 


any  mixture  or  divifion,  fhall  be  the  whole  produce  of 
the  grain,  the  bran  or  hull  thereof  only  excepted,  and 
which  fhall  weigh  three  fourth  parts  of  the  weight  of  the 
wheat  whereof  it  fhall  be  made,  may  be  made  and  fold, 
and  fhall  be  called  and  undcrftood  to  be  zjiandard  wheaicn 
bread,     f,    i. 

And  the  maker  fhall  mark  every  loaf  thereof  with  the 
capital  letters  S  W,  and  the  fame  may  be  made  and  fold, 
altho'  no  aflize  be  fer,  of  the  weight  and  in  the  propor- 
tions following;  viz.  That  every  ftandard  wheaten  pe-  k 
loaf  fhall  weigh  17I  6  oz  averdupois ;  every  half  pci^k 
loaf  81b  rioz;  and  every  quartern  loaf  4  lb  5tOz  :  And 
every  peck  loaf,  half  peck  loaf,  and  quartern  loaf  fiiall 
always  be  fold  as  to  price  in  proportion  to  each  other  re- 
fpeftively  :  And  that  when  wheaten  and  houfliold  bread, 
made  as  the  law  directs,  fhall  be  fold  at  the  fame  time, 
together  with  this  flandard  wheaten  bread,  they  be  fold 
in  refpecl  of  and  in  proportion  to  each  other  as  followeth  ; 
namely.  That  the  fame  weight  of  wheaten  bread,  v/hich 
colls  8d,  the  fame  weight  of  this  ftandard  wheaten  bread 
fliall  cofl  yd,  and  the  fame  weight  of  houfhold  bread  fliall 
cofl6d,  or  7  ftandard  wheaten  afiized  loaves  fhall  weigh 
equal  to  8  wheaten  alTized  loaves,  or  to  6  houfhold  ailized 
loaves  of  the  fame  price,  as  near  as  may  be.    f.  2. 

Provided,  that  the  faid  ftandard  v/heaten  bread  fhall  not 
be  made  into  or  expofed  to  fale  as  prized  loaves,  at  one 
and  the  fame  time,  together  with  afTized  loaves  of  the  fame 
ftandard  wheaten  bread,    f,  3. 

And  the  magiftrates  may,  whenever  they  think  proper, 
fix  the  afTize  of  this  ftandard  wheaten  bread,  according  to 
^he  following  tables : 


TABLE 
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TABLE        I. 

Or  the  ASSIZE  table  of  ftandard  wheaten  bread. 

The  firft  column  contains  the  price  of  the  bufhcl  of 
wheat,  Winchefter  meafure,  from  2  s  Qd  to  14s  6d  the 
bufhel,  the  allowance  of  the  magiflrates  to  the  baker  in- 
cluded :  The  other  columns  contain  the  -weight  of  the  fe- 


veral  loaves 

« 

Small 

Bread 

. 

Large  Aflize  Bread. 

f'lice  of 
the  bulTn:! 

of  wheat    \ 
and  baking.  ' 

Penny. 

TwoPence. 

Slxpen 

ce. 

Twelve 
Pence. 

p 

ghteen 
ence. 

s.     d. 

oz. 

dr. 

lb.  oz. 

dr. 

lb 

.  oz. 

dr. 

lb.  oz. 

.. 

lb. 

oz.    dr. 

2  9 

3  0 
3     3 

25 
23 
21 

4 
3 
6 

3     2 
2   14 
2   10 

9 
12 

9 
8 
8 

7 

1 1 

0 

1  I 

0 

5 

18    15 

17     6 

16      0 

5 

I 

11 

28 

26 

24 

7     0 
I     I 
I     0 

3     6 

3  9 

4  0 

19 
18 

17 

H 

9 
6 

2'    7 

2     5 
2     2 

12 

1 

12 

7 
6 

6 

7 

J  5 

8 

3 
4 
4 

14    14 

'3    14 
13     0 

5 
7 
9 

22 
20 

'9 

S     8 
13   II 

8    13 

4     3 
4     6 
4     9 

16 

14 

6 

7 
10 

2     0 
I    14 
1    13 

1  I 

4 
4 

6 
5 

5 

2 
12 

7 

2 
1 1 

13 

12     4 
II      9 
10   15 

4 

6 

10 

i8 

'7 
16 

6     7 

6  1 

7  7 

5     0 
5     3 

5     6 

13 
13 
12 

4 
10 

I    1 1 

I    10 
»     9 

13 

8 

4 

4 

4 

3 

IS 
I  i 

7 

7 

13 

10     6 

9  14 
9     7 

13 
H 
1 1 

IS 

14 
14 

10    4 

14     5 

3     8 

5  9 

6  0 
6     3 

12 
II 
I  I 

I 
9 

2 

I      8 

»     7 
I     6 

3 
3 
4 

4 
4 
4 

8 

5 
2 

9 

8 

12 

9     I 
8  ii 

8     5 

I 
I 

8 

13 

13 
12 

9   10 
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8     3 

6    6    , 

10 

I  I 

I     5 

6 

4 

0 

3 

8     0 

5 

12 

0     8 

6  9 

7  0 

10 

9 

5 
IS 

I     4 
I      3 

10 

3 
3 

13 
II 

13 
9 

7   II 

7     7 

9 
3 

1 1 
1 1 

9     6 
2   12 

7     3 
7     6 
7     9 

9 
9 
9 

9 
4 
0 

I     3 
I      2 
I      I 

3 

9 

15 

3 
3 
3 

9 

7 
S 

8 

10 

13 

7     3 
6  15 
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I 

4 
10 

10 
10 
10 
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8 
8 
8 

1 1 
7 

3 

I      I 
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I     0 

6 

14 
6 

3 
3 
3 

4 
2 
I 

2 

9 

I 

6     8 

6     S 
6     2 

4 
2 

2 

9 
9 
9 

12     7 
7  II 

3     3 
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5 

mall  Bread. 

Lar 

ge  Aflize  Bread. 

Price  of 

the  bu/hel 

of  wheat 

and  baking. 

Pen 

ny. 

TwoPence, 

Six  Pence. 

Twelve 
Fence. 

Eighteen 
Pence. 

s. 

d. 

oz. 

dr. 

lb.  oz.  dr. 

lb 

.  oz. 

dr. 

lb.  oz. 

dr. 

lb.  oz,  dr. 

8 
9 
9 

9 

0 

3 

7 
7 

7 

15 
12 

8 

0  IS   14 
0  15     7 
0  15     0 

2 

2 
2 

IS 

14 

»3 

11 
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TABLE      II. 

Or  the  PRICE  table  of  ftandard  wheaten  bread. 

The  firft  column  contains  the  price  of  the  bufliel  of 
wheat,  allowance  to  the  baker  included  :  The  other  co- 
lumns contain  the  prices  of  the  feveral  loaves. 
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And 


And  the  bakers  and  fellers  of  the  faid  ftandard  wheaten 
bread  fliall  be  liable  to  all  the  penalties  of  the  former  ads ; 
Provided,  that  if  any  information  be  laid  againft  a  baker, 
lor  making,  marking,  or  expofmg  to  fale  any  bread  pur- 
porting-to  be  the  flandard  wheaten  bread  aforefaid,  made 
of  flour,  not  being  the  whole  produce  of  the  wheat,  the 
bran  or  hull  thereof^  only  excepted,  and  weighing  three 
fourth  parts  of  the  weight  of  the  wheat  whereof  it  was 
made,  and  fhall  prove  that  he  bought  the  faid  flour,  as  and 
for  fuch  flour,  of  the  miller  or  mealman,  naming  his  name 
and  place  of  abode  ;  in  fuch  cafe,  the  baker  fliall  be  ac- 
quitted, and  the  miller  or  mealman  ihall  forfeit  as  in  the 
cafe  of  adulterating  corn,  meal,  or  flour,  by  the  faid  a£l  of 
31  G.  2./.  5^6. 

And  when  the  magifl:rates  have  fet  the  afiize  of  the  faid 
fl:andard  wheaten  bread  ;  they  may,  if  they  think  proper, 
omit  fetting  the  aflize  of  any  other  fort  of  bread,    f.  7. 

And  thejufl:ices  at  any  general  or  quarter  feffions  may 
prohibit  for  three  months  (unlefs  they  fhall  fee  caufe  fooner 
to  revoke  the  prohibition,  which  they  may  do  at  any  ad- 
journed quarter  feflions  or  any  fpecial  feffions)  the  makers 
of  bread  for  fale,  for  making  or  expothig  to  fale  any 
other  one  or  more  forts  of  bread,  purporting  to  be  of  a 
fuperior  quality,  and  fold  at  a  higher  price,  than  the 
ftandard  wheaten  bread  aforefaid.  Provided,  that  no  fuch 
order  of  prohibition  Ihall  take  place,  until  one  kalendar 
month  at  leafl:  after  the  date  of  the  making  thereof.  And 
fuch  order  fliall  be  entred  by  the  faid  juliices  in  a  book, 
to  be  infpecled  by  the  bakers  at  all  feafonable  times  in  the 
day  time  without  fee.  And  the  juftices  (hall  caufe  a  copy 
of  fuch  order  to  be  put  up  in  fome  market  or  other  publick; 
town  within  the  diftricl,  or  fttall  caufe  the  fame  to  be  in- 
ferted  in  fome  publick  hews  paper  publiflied  within  fuch 
difl:ri6l.  And  provided,  that  the  bakers  may  have  an  op- 
portunity, whilfl:  the  faid  prohibition  is  under  confideration, 
of  offering  to  the  juftices  their  objections  againfl:  it, 
/8,9. 

Provided  alfo,  that  nothing  herein  fliall  extend  to  pre- 
vent the  magifl:rates  or  others  who  have  power  to  fet  the 
affize  of  bread,  from  allowing  (even  during  the  time  of 
fuch  prohibition  as  aforefaid),  if  they  think  'fit,  any  white 
loaves  or  wheaten  loaves  of  the  price  of  one  penny  or  two 
pence  to  be  made  and,  fold,  fo  that  they  be  made,  marked, 
and  fold,  according  to  the  regulations  of  the  aflTize  fable 
of  the  31  G\  2.  /.  10. 

And  whereas  in  many  places,  the  inferior  claflles  of 
people  are  ufed  to  be  fupplied  with  bread  made  of  wheat, 

of 
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of  a  coarfe  and  cheaper  fort  than  the  ftandard  wheaten 
bread  aforefaid  ;  therefore  it  {hall  be  lawful  for  the  baker, 
to  make  and  fell  fuch  inferior  and  coarfer  bread,  provided 
he  fells  the  fame  at  a  price  under  that  of  houftiold  bread, 
as  dircded  by  the  fald  ad  of  31  G.  2.  (altho'  nothing  in 
this  a£l  extends  to  fetting  any  aflize  thereon.)  But  if  be 
fells  fuch  inferior  or  coarfer  bread  by  weights  and  prices 
whereat  the  houftiold  bread  aforefaid  is  at  that  time  ailizedj 
he  {hall  be  liable  to  the  fame  penalties  as  bakers  for  any 
mifdemeanof  in  making  and  felling  any  oiher  fort  of  bread. 

/   II5  12- 

Provided  always,  that  nothing  herein  fliall  extend  to 
prejudice  any  right  or  cullom  of  the  city  of  London,  or 
the  dean  of  the  collegiate  church  of  Weftminiler,  or  the 
high  fteward  of  the  city  of  Weftminfler,  or  either  of  the 
two  univerfities.    _/!  14,  17. 

A.  Information  of  an  undue  mixture  ufed  in  mak- 
ing of  bread  j  on  the  31  G.  2.  c.  29./.  21. 

Weftmorland.    75  E  it  rememhred^   that  this day  of 

-*-'  . In  the  year  of  the  reign 

of at in  the  faid   comity^  A.  ^.  yeoman,  in  his 

proper  perfon,  exhibiteth  to  me  J.  P.  efquire,  one  of  his  ma- 
iejlfi  jujiices  of  the  peace  for  the  faid  county,  a  complaint  and 

information,  and  thereby  informeth  me,  that  A.  O.  late  of 

in  the   county   aforefaid,  baker,  on  the  ■   day  of 

[Here  fpecify  the  time  of  the  oirence,  that  the  profecution 
may  appear  to  be  commenced  within  three  days  after  the 
offence  committed,  according  to  the  42d  fe6t;on  of  the 
aforefaid  flatute]  did  put  into  and  uje,  in  the  making  of  bread 
to  be  fold,  a  preparation  or  mixture  in  which  allum  was  an  in- 
gredient, contrary  to  the  form  of  the  Jiatutc  in  fuch  cafe  made 
and  provided ;  whereby  the  faid  A,  O.  hata  forfeited  a  fmn  of 
money,  not  exceeding  10  /.  7ior  lejs  than  40  5  ;  and  thereupon  the 
faid  K.  I.  prayeth  the  judgment  of  me  thefaidju/iicein  that 
behalf  and  that  he  the  faid  A.  I.  may  have  one  moiety  of  the 
Jaidforfeiture,^  according  to  the  form  of  the  Jlatute  injucb  cafe 
made  ;  and  that  the  faid  A.  O.  ?nay  be  fianmonedto  anjvuer  ike 
premiffes  before  me  the  faid  juftice. 

Summons  thereupon. 

We{lmorland.  \  To  the  conftable  of  — — 

TJ/^l'i  E  U  E  A  S  complaint  and  information  hath  heen 
^'^     exhibited  before   me  J.  P.  efquire^  one  of  his  7najefly^s 

jujiices 
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jiiflices  of  the  peace  for  the  fa'id  county  •,  hy  k.l,  yeoman   that 

A.  O.  late  of ' in  the  county  aforefaid,    baker ^   on  the 

day  of'  in  the year  of  the  reign  of did 

put  into  and  ufe^  in  the  making  of  bread  to  be  fold^  a  prepara" 
iion  or  mixture  in  which  allum  was  an  ins^redient^  contrary  t9 
the  form  of  the  flatute  in  fuch  cafe  made  and  provided :  Thefe 
are  therefore  to  require  you  forthwith  tofummon  the  faid  A.  O. 

to  appear  before  me  at on  the ■  day  of at  the 

hour  of  in  the  forenoon  of  the  fame  day^  then  and  there 

to  anfwer  to  the  faid  information  :  And  be  you  then  there^  to 
certify  what  youjhall  have  done   in   the  premiffes.      Herein  fail 

you  not.     Given   under  my  hand  and  fealy  the day  of 

— — — —  in  the  year  afo->'efaid. 

If  the  party  fliall  not  appear  on  fuch  fummons,  or  offer 
fome  reafonable  excufe  for  his  default  ;  then  on  oath  made 
of  the  offence  by  one  witnefs,  fuch  juftice  fliall  iffue  his 
warrant  (mutatis  mutandis)  to  apprehend  the  offender^  and 
bring  him  before  "the  faid  jujiice^  to  anfwer  the  faid  infor- 
mation. 

On  the  party's  appearance  ;  or  if  he  do  not  appear,  then 
on  proof  of  the  fummons  being  given  to  him  or  left  at  his 
ufual  place  of  abode;  or  if  he  cannot  be  apprehended  by 
warrant  as  aforefaidj  the  juflice  may  proceed  to  hear  and 
determine  the  offence. 

The  form   of  the  convi61:ion,  by  the  words  of  the 
liatute,  (hall  be  as  follows. 

rVeitmorLind,  T)  E   it   re?nemhred,  that  on  this day 

i^  ^^''^-  of  • in  the    -  ■    ■  •  year   of  the    reign 

of- A.  O.   is   conviSJed  before  me   J.  P.   efquire^  one  of 

his  majcjly''s  ju/iices  of  the  peace  for  the  faid  county.^  for  put- 
ting into  and  iftng  in  the  making  of  bread  to  be  f old.,  a  prepa- 
ration or  mixture  in  which  allum  was  an  ingredient  :  And  I  da 
adjudge  him  to  pay  and  forfeit  for  the  fame.,  the  fum  of  five 
pounds.  Given  under  tny  hand  and  feal  the  day  and  year 
afcrefaid. 

Warrant  of  diftrefs,  on  non-payment  of  the  penalty 
within  24  hours  after  his  conviction. 

Weflmorland.  ■<    To  the  conftable  of  ■ 


nd.   j 


Ti  Orafmuch  as  A.O.  late  of —  in  the  county  aforefaid, 

baker .y  was  on  the  ■  day  of — — —  duly  convict edy 

before  me  J.  P.  efquircy  one  of  his  jnajefly^s  jujiices  of  the  peace 

2  for 
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for  the  faid  county^  hy  the  oath  of  A.  W .    a   cy edible  wlimp-^ 

for    that  the  Jaid  A.  ().     on    the  ■  day  of did 

put  into  and  ufe^  in  the  making  of  bread  to  be  foldy  a  prepa- 
ration or  mixture  in  which  aUnm  was  an  ingredient,  againft 
the  form  ofthe/Iatute  in  fuch  cafe  made  and  provided  \  by  rea- 
fon  where  off  I  did  adjudge  and  have  adjudged  him  to  pay  and 
forfeit  fo>-  the  faid  offence  the  fum  of  ^f  to  be  difirihuted  as  is 
hereinafter  mentioned :  Jnd  whereas  it  appears  to  me,  that 
ihefaidjiun,  or  any  part  thereof  is  not  yet  paid :  I  do  there- 
fore  hereby  authorize  and  require  you  forthwith  to  make  difhcfs 
of  the  goods  and  chattels  of  him  the  faid  A.  O.  and  if  within 
the  fpace  of  five  days  next  after  fuch  diflrefs  by  you  taken,  the 
faid  fum  of  c^l  flmll  not  be  paid,  that  then  you  do  caufe  the 
faid  goods  by  youfeizedto  be  appraifed  afid  fold;  rendring  the 
overplus  to  him  the  faid  A.  O.  after  deducing  the  faid  fum  of 
5  /,  and  a!fo  the  cofs  and  charges  of  the  profecution  for  the  faid 
offence,  and  of  the  faid  diflrefs  and  fale  ;  which  cofls  and 
charges  I  do  hereby  afcertain  at  the  fum  of  ^^o  s.  And  out  of 
the  faid  fum  of  ^l  fo  forfeited  as  aforefaid,  you  are  to  pay  one 
moiety  to  A.  I.  yeotnan,  who  informed  me  of  the  faid  offence, 
and prcfec'uted  to  conviction  him  thefiiid  A.  O.  before  ?ne  for 
thefme;  and  the  other  moiety  you  are  to  apply  for  the  better 
carrying  the  a5l  of  parliament  for  the  due  making  of  bread  and 
for  the  other  purpcjes  therein  mentioned  into  execution,  according 
as  1  fhall  hereafter  give  you  direction's:  And  if  fffcient  diflrefs 
cannot  be  had  or  found  xvhereupon  to  levy  the  faid  fum  of  ^  I  as 
aforefaid,  you  are  hereby  required  to  certify  the  fajne  to  me  to^ 
gerther  with  the  return   of  this  precept.      Herein  fail  you  not. 

Given  under  my  hand  and  feal,  the day  of  — —  in  the 

— ■ ytar  of  the  reign  of . 

Return  of  the  Want  of  diftrefi*,  indorfed  upon   the 
warrant. 

Weftmorland.  lA.C.  confable  of  ^~—  in  the  faid  county^ 
•*■  do  hereby  certify  J.  P.  efquire^  one  of  his 
^najejly's  jtffices  of  the  peace  for  the  faid  county,  that  by  vir- 
tue-of  this  warrant,  J  have  made  diligent  fear ch  for  the  goods 
and  chattels  of  the  within  mentioned  A.  O.  and  that  I  can  find 
no  fufficient  goods  and  chattels  of  hijn  the  faid  A.  O.  tvhereon 
to  levy  the  within  mentioned  fum  of  ^l.  JVitncfs  ?ny  hand, 
the  — —  day  of-     •     -  in  the  year  — — . 


Sworn  before  me  the  faid  juftice, 
the  day  and  year  aforefaid  : 

'         J.  P, 


A.  C, 


Com- 
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Commitment  for  wantof  diftrefs. 

f  To  the  conftrfble  of in   the  faid 

Weflmorhnd.  <    county,  and  to  the   keeper  of  the  com- 
C    men  gaol  at  in  the  faid  county. 

J^Ornfmuch  as  A.  O.  late  of in    the   (ounty  aforefaid^ 

baker ^  zuas  on  the day  of duly  corivi^ed  before 

me  ]  .P.  efquire^  one  of  his  majefifs  jujiices  of  the  peace  for 
tbifaid  county^,  by  the  oath  of  A.  VV.  a  credible  witnefs^  for 
that  he  the  faid  A.  O.   on  the  — —  day  cf  -^  did  put  inty 

and  ufe  in  the  7naking  of  bread  to  b^  fold,  a  preparation  or  mix~ 
ture  in  which  allum  was  an  ingredient,  againfi  the  form 
of  the  fiattite  in  that  cafe  made  and  provided ;  by  reafon  where- 
of I  did  adjudge  him   to  pay  and  forfeit  for   the  faid  offence 

the  fum  of  ^l.     And  tvhereas  on  the ■ — •  day  of- in 

the  year  aforefaid,  I  did  iffue  my  zva'-rant  to  the  conjlable  of 
■  to  levy  the  faid  fum  of  ^  I  by  dijlrefs    of  the  goods  and 

chattels  of  him  the  faid  A.  O.      And   whereas  it    appears    io 

me,  as  well  upon  the  oath  of  the  faid  confiable  of as  other  - 

wife,  that  he  the  faid  confiable  of — ^ hath    tfed  his  be/i 

endeavours  to  levy  the  faid  fum  on  the  goods  and  chattels  of  the 
faid  A.  O,  as  aforefaid,  but  that  no  Ju^cient  difrefs  can  be 
found  zvher eon  to  levy  the  fame  :  Therefore  I  do  hereby  com- 
mand you  the  faid  confiable  of kim  the  faid   A.  O.    t9 

apprehend  and  fafely  convey  to  the  faid  common  gaol,  and 
him  to  deliver  to  the  keeper  thereof  aforefaid,  together  with 
this  precept :  And  I  do  hereby  command  you  the  faid  keeper  cf 
.  ihe  gaol  aforefaid,  to -receive  into  your  cujiody  in  the  faid  gaol 
Ifun  the  faid  A.  O.  and  him  there  fafely  to  keep  for  ihe  fpacc 
cf  one  calendar  month  fro7n  the  time  of  this  commitment  j  unlefs 
ihe  faid  fum  of  ^  I,  and  the  cojls  and  charges  of  the  profccution 

ivhich   I  have  ajcertained  at   the  fum  of Jhall  be  foonef 

paid.      Given  under  7ny  hand  andfcal,  the day  of  • 

in  the  year  aforefaid. 


B.  The  like  procefs  as  above  may  be  for  bread 
deficient  in  weighty  beginning  the  information, 
which  is  the  ground  work  of  the  whole,  thus : 

^jH  AT  A.  O.  late    of in    the  county  aforefaid^ 

baker,  on  the  :  day    of ■  in  the  ■  year 

of  ihe  reign  of •  did  expofe  to  fale  one  loaf  of  houjhold  bread 

importing  to    be  a    two  penny   loaf  deficient  in   weight   one 

oTi'icei 
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ounce,  according  to  the  ajfize  then  and  there  fet  for  the  faict, 
bread. 

And  fo  in  other  like  cafes. 

Breaking  gaol.     See  l?|(fOU  ft^ealu'llQ;. 

Breaking  open  doors.    See  ^I'l'Ctt. 

Brewers.     See  d'ClfC 


Biiberp. 


iRIBERY  ina  ftritl  fenfe  is  taken  for  a  great  mif- 
prifion  of  one  in  a  judicial  place,  taking  any  thing 
whatfoever,  except  meat  and  drink  of  fmall  value,  of  any 
one  who  has  to  do  before  him  any  way,  for  doing  his 
ofSce,  or  by  colour  of  his  office,  but  of  the  king  only  j 
and  is  'punifliable  at  the  common  law  by  fine  and  impri- 
fonment.      i  Haw,  c.  67. 


Duty  oa  Bricks  and  Tiles.     See  CXXlfC- 

True  making      I.  "O  Y  the  17  E(l.  4.  c  4.     Every  perfon,   ufing    the 

*""'^^'  j3   occupation  of  making  of   tile    called    Plain    tile 

(otherwife  called  Thak  tile),  roof  tile  or  cres   tile,  corner 

tile,  and  gutter  tile,  lliall    make   it  good,  feafonable,  and 

fufiicient,  and  well  whited  and  annealed. 

And  the  earth,  whereof  any  fuch  tiles  fliall  be  made, 
ftall  he  digged  and  caft  up  before  Nov.  r,  next  before 
they  fliall  be  made  ;  and  ftirred  and  turned  before  Feb.  i, 
next  following  ;  and  not  wrought  before  Mar.  i,  next 
after  :  and  the  fame  earth,  before  it  be  put  to  making  of 
tile,  (hall  be  truly  wrought  and  tried  from  ftones. 

And  the  veins  called  malin  or  marie,  and  chalk,  lying 
commonly  in  the  ground  ncor  to  the  land  convenient  to 
make  tile,  after  the  digging  of  the  faid  earth  whereof  any 
fuch  tile  fliall  be  made,  fhall  be  well  fevered  from  the 
earth  of  u^hich  the  tile  {hall  be  made. 

And  every  fuch  plain  tile  fo  to  be  made  fhall  be  iOt 
inches  long,  65  inches  broad,  and  half  an  inch  and  half 
a  quarter  thick  : — Roof  tile  or  cres  tile,  13  inches  long, 
half  an   inch   and  half  a    quarter  thick,  with    convenient 

deep- 


^Ikis  ann  %ilts.  273 

deepnefs: — Gutter  tile  and  cover  tile  lo^  inches  long, 
with  convenient  thicknefs,  breadth,  and  deepnefs. 

And  if  any  perfon  fhall  fet  to  fale  any  fuch_  tile  other-  • 
wife  made;  he  fhall  forfeit  to  the  buyer  double  value  of 
the  tile,  and  make  fine  and  ranfom  at  the  king's  will. — 
To  be  recovered  by  action  of  debt,  with  cofts. — And  a'fo 
the  juftices  of  the  peace  and  every  of  them  may  hear 
and  determine  oftences  againft  this  a6l ;  who  fhall  aiTefs 
upon  the  offender  no  lefs  fine  than  for  every  lOOO  plain 
tiles  5  s,  for  every  loo  roof  tile  6  s  8  d,  and  for  every  lOO 
corner  or  gutter  tile  2  s. 

And  the  faid  juftices  lliall  have  power  to  call  before 
them  or  any  of  them  perfons  having  experience  or  know- 
ledge in  making  tile,  to  fearch  and  examine  the  dig- 
ging, cafling,  turning,  parting,  making,  whiting,  and 
annealing  aforefaid  ;  and  no  perfon  fhall  put  any  fuch  tile 
to  fale  before  it  be  fearched,  ou  pain  of  forfeiture.  And 
if  the  fearcher  fhall  find  any  perfons  offending  againft 
this  adl,  they  (hall  prefent  the  defaulters  ^t  the  next  {nC- 
flons,  which  fhall  be  equal  to  a  prefentment  of  12  men. 
And  the  fearcher  fliall  have  of  the  tile  maker  for  his  la- 
bour for  every  1000  plain  tile  fearched  id,  for  every  100 
roof  tile  an  halfpenny,  and  for  every  hundred  corner  and 
gutter  tile  a  farthing.  Searcher  neglecting  his  duty  fhall 
forfeit  ios;  and  the  juftices  may  hear  and  determine  the 
defaults  of  the  fearchers,  in  like  manner  as  of  the  tile  makers. 

2.  By  the  17  G.  3.  c.  42.     All   bricks   made    for  fale,  T^ue  making 
fhall,  when  burned,  be  not  lefs  than  eight  inches  and  an  of  Liricks  and 
half  long,    two  inches  and  an  half  thick,  and  four  inches  P*"^^''^^* 
wide;  and  all  pantiles,   not  lefs  than  thirteen  inches   and 

an  half  long,  nine  inches  and  an  half  wide,  and  half  an 
inch  thick  :  on  pain  that  the  maker  fhall  forfeit  20  s  for 
every  1000  bricks,  and  los  for  every  lOOO  pantiles. 
/■  I,  2.  [Note,  the  reafon  why  no  provifion  was  made 
concerning  pantiles^  among  the  other  forts  of  tiles,  by  the 
above  mentioned  adt  of  the  I'j  Ed.  4.  is,  becaufe  pantiles 
are  a  modcin  invention  ;  long  after  the  date  of  that  a6l.] 

And  the  fize  of  the  fieves  or  fcreens  for  flfting  or  fcreen- 
ing  fea  coal  afhes,  to  be  mixed  with  brick  earth  in  mak- 
ing of  bricks,  fliail  not  exceed  one  fourth  part  of  an  inch 
between  the  maflies.    f.  3. 

3.  All  combinations  for  inhancing  the  price  of  bricks  Combinations 
or  tiles  fhall  be  void  ;  and  every  brick  maker  or  tile  maker  to 'nhancc  the 
offending  therein  fhall  forfeit  20  1,  and  every  clerk,  agent, 

or  fervant,  10  1 ;  half  to  the  poor,  and  half  to  him  who 
fliall  fue  in  fix  calendar  months  in  one  of  the  courts  at 
VVeftminfter,     f.  4. 

Vol.  I.  T  4.  All 
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Penalties  4*  ^^^  Other  penalties  and  forfeitures,  not  herein  othey- 

wife  dire£1:ed,  (hall  be  recovered  before  one  juftice,  on 
proof  by  confeiTion  or  oath  of  one  witnefs  ;  to  be  levied 
by  diftrefs,  and  diftributed  half  to  the  informer,  and  half 
to  the  poor  of  the  parifli  where  the  offender  dwells  :  and 
if  fufficicnt  diftrefs  (liall  not  be  found,  or  fuch  penalties 
and  forfeitures  (hall  not  be  forthwith  paid,  the  juftice 
fliall  commit  the  offender  to  the  common  gaol  or  houfcof 
corre£tion  for  the  place  where  the  matter  fnall  arife,  for  any 
time  not  exceeding  two  calendar  months,  unlefs  fuch  pe- 
nalties and  forfeitures,  and  all  reafonable  charges,  (hall  be 
fooner  paid.    /  5. 

The  conviiSlion  lobe  in  this  form,  or  to  the  like  effc£l : 

JRE  it  remembred,  that  on  the  •  day  of tn  tht 

year  of  our  Lord  A.  B.  is  conviSied  before  me  C.  D. 

one  of  his  majejlysjv.jiices  of  the  peace  for  the of 

(fpecifying  the  offence,  and  the  time  and  place  when  and 
where  the  farrie  was  committed,  as  the  cafe  fhall  be). 
Given  under  viy  hand  and  feal^  the  day  and  year  aforefaid, 
f.  6. 

But  no  penalty,  in  refpedl  of  the  dimenfions  of  bricks 
or  tiles,  {hall  be  recovered,  unlefs  the  information  fliall 
be  laid  within  one  calendar  month  after  fale  or  delivery 
of  the  bricks  or  tiles,    f  7. 

5.  Perfons  aggrieved  may,  within  four  calendar  months 
'  after  the  caufe  of  complaint  Ihall   have  arifen,  appeal  to 

the  general  quarter  feflions,  giving  21  days  notice  at  the 
"leaft,  in  writing,  to  the  perfon  or  perfons  whole  ails  are 
complained  againft  5  and  within  eight  days  after  fuch  no- 
tice entring  into  recognizance  before  a  juftice  with  tv/o 
fureties,  conditioned  to  try  fuch  appeal  at,  and  abide  the 
order  of,  and  pay  fuch  cofts  as  fhall  be  awarded  by  the 
court.  And  the  juftices  at  fuch  feffions,  on  proof  of  fuch 
notice  and  recognizance,  fliall  hear  and  determine  the  ap- 
peal in  a  fummary  way,  and  award  fuch  cofts  to  the  party 
appealing  or  appealed  againft,  as  they  fhall  think  reafon- 
able :  And  their  determination  fhall  be  concluftve  ;  and 
no  order  or  other  proceedings  in  the  premiffes  fhall  be 
«juafhed  for  want  of  form,  or  removed  by  certiorari  or 
other  procefs  into  any  of  his  majefty's  courts  of  record  at 
Wejlminjier,    f.  8. 
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OTE;  This  title  treateth  only  of  county  bridges  ; 

Thofe  which  are  under  the  cognizance  of  the  fur- 
veyor  of  the  highways,  as  being  repaired  by  the  feveral 
parifhcs  or  dlflrids,-  are    treated  of  under  the  title  ^Iglj^ 

/.  Who  jhall  repair. 

U.  Power  of  the  leet  to  inqiiirt  thereof, 

III.  Power  ofthejujiices  in  feffwns. 

IV.  Concerning  the  2,00  foot  at  the  end  ofhidges^ 

V.  Indi5fment  of  bridges. 

VI.  Charges  of  repairing. 
VI I .^  Surveyors  of  the  work. 

VIII.  Manner  of  repairing. 

IX.  Purchafmg  lands  adjoining. 

X»  Contra^ing  for  a  term  of  year  s. 

I.  Who  fmlL  repair. 

T.  By  the  great  charter,  g  H.  3.  c.  15.  No  town  nor 
freeman  Jhall  be  dljirained  to  make  bridges' nor  batiks^  butfuch 
as  of  eld  time  and  of  right  have  been  accufomed. 

And  none  can  be  compelled  to  make  new  bridges, 
where  never  any  were  before,  but  by  a£l  of  parliament. 
2  Inf.  701. 

2.  By  the  common  law,  fome  perfons  (fpiritual  or  tem- 
poral, corporate  or  not  corporate)  are  bound  to  repair 
bridges  by  reafon  of  the  tenure  of  their  lands  or  tene- 
ments J  and  fome  by  reafon  of  prefcription  only  : 

hy  tenure^  by  reafon  that  they  and  thofe  whofe  eflate 
they  have  in  the  lands  or  tenements,  are  bound  in  refpedt 
thereof  to  repair  the  fame.     2  Inf.  700. 

By  reafon  oi  prefcription  only;  but  herein  there  is  a  di- 
verfity  between  bodies  politick  or  corporate,  fpiritual  or 
temporal,  and  natural  perfons  :  for  the  bodies  politick  or 
corporate,  fpiritual  or  temporal,  may  be  bound  by  ufage 
and  prefcription  only,  becaufe  they  are  local  and  have  a 
fucceflion  perpetual  j  but  a  natural  perfon  cannot  be  bound 
by  a6l  of  his  anceftor,  without  a  lien,  or  binding,  and 
alFets.     2  Inf.  700. 

3.  If  a  man  make  a  bridge  for  the  common  good  of 
all  the  fubjeds,  he  is  not  bound  to  repaij  it ;  for  no  par- 
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ticular  man  is  bound  to  reparation  of  bridges  by  the  com- 
mon Iavv,_but  by  tenure  or  prefcription,      2  Injl.  701. 

And  if  none  are  bounden  by  tenure  or  prefcription  at 
common  law,  then  the  whole  county  or  franchife  (hall 
repair  it.      2  InjL  70  i. 

E.  10  G.  3.  /v.  and  the  Inhabitants  of  the  TFeJl  Riding 
of  the  county  of  Tork.  The  cafe  was,  There  was  an 
ancient  foot  bridge  over  Glujburne  beck  in  the  faid  AVeft 
Riding,  and  a  ford  for  horfes,  and  another  for  carriages  ; 
being  in  the  king's  common  highway,  leading  from  Otley 
to  Colne  in  the  county  of  Lancajicr.  The  inhabitants  of 
Ghijhurnc  had  always  repaired  the  faid  foot  bridge.  In  the 
year  1743,  the  inhabitants  of  Glnjhurne  aforefaid,  being 
-defirous  of  having  abridge  for  carts  and  carriages  over 
the  faid  ftream,  applied  for  afliftance  to  the  feffions  for 
the  faid  "Weft  Riding ;  and  thereupon  the  juftices  order- 
ed the  fum  of  10  1  to  be  iffued  for  that  purpofe,  with  a 
provifo,  that  the  fame  fhould  riot  be  conftrued  to  extend  to 
charge  the  inhabitants  of  the  faid  Riding,  in  time  to  come, 
with  the  reparation  of  the  faid  bridge  or  any  part  thereof. 
In  purfuance  whereof,  the  inhabitants  of  Glnjhurne  aforefaid 
pulled  down  the  ancient  foot  bridge,  and  fold  the  mate- 
rials thereof,  and  received  the  money  for  the  fame,  and 
built  abridge,  about  fixty  yards  higher  up  the  ftream,  ia 
the  fame  highway,  for  foot  pafTengers,  horfes,  carts,  and 
carriages.  Which  bridge  fo  built  was  of  publick  utility 
and  ufed  conftantly  afterwards  by  all  perfons  paffing  that 
road,  till  the  year  J  767,  when  the  fame  was  carried  away 
by  a  flood.  And  the  queftion  was.  Whether  the  inhabi- 
tants of  the  faid  Weft  Riding  were  obliged  to  rebuild  the 
faid  bridge.  And,  in  behalf  of  the  faid  Riding,  a  cafe 
was  cited  from  i  RoWs  Mr,  368.  which  is  as  follows : 
**  If  a  inan  erefls  a  mill  for  his  own  profit,  and  makes  a 
*'  new  cut  for  the  water  to  come  to  it,  and  makes  a  new 
**  bridge  over  it,  and  ttie  fubjedls  ufe  to  go  over  this  as 
*'  over  a  common  bridge  ;  this  bridge  ought  to  be  repaired 
*'  by  him  who  has  the  mill,  and  not  by  the  county,  be- 
*'  caufe  he  erecfted  it  for  his  own  benefit."  But  the  court 
were  clear  and  unanimous,  that  the  Riding  was  obliged  to 
repair  this  new  bridge.  The  inhabitants  of  the  county  are 
of  common  right  bound  to  repair  all  publick  bridges,  be- 
caufe  they  are  for  the  benefit  of  the  county.  By  Magna 
Charta^  none  fhall  be  diftrained  to  make  bridges,  but  fuch 
3S  of  old  time  have  been  accuflomed.  The  inhabitants  of 
Glujlmrne  were  not  bound  to  tnake  or  build  this  new  bridge 
for  carts  or  carriages  :  Nor  are  they  obliged  to  repair  more 
than  they  were  before  bound  to  repair :  And  they  never 
2  were 
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were  bound  to  repair  a  bridge  for  horfes,' carts,  and  car- 
riages. What  they  were  bound  by  prefcription  to  repair, 
was  only  a  foc^  bridge.  They  have  built  a  quite  different 
bridge,  in  a  diftVent  place.  Thb  cafe  in  Roirs  Mr.  about 
a  mill  eredied  for  a  perfon's  own  benefit  is  different.  There 
the  piivte' emolument  continued  to  the  perfon  who  erect- 
ed it :  Ami  it  was  not  reafonable  for  him  to  make  the 
county  contribute  to  it,  whilft  the  private  benefit  continued 
to  himfeir  But  this  bridge  for  horfes,  carts,  and  carriages 
was  for  the  co  iimon  publiclc  utility  of  the  count}',  and 
therefore  is  within  the  rule,  that  "if  a  man  builds  abridge, 
**  and  it  becomes  ufeful  to  the  county  in  general  the  coun- 
**  ty  fhall  repair  it."  The  common  law  therefore  at- 
tached upon  this  bridge,  and  the  county  ought  to  repair 
it.      Burroiv  MaPbf.   2594.      ^lack.  Rep.  685. 

4.  By  the  72  HS  c.  ^.  Whereas  in  many  places^  it  cart' 
not  be  known  and  proved.,  ivhai  hundred^  town^  parijli.,  perfon, 
or  body  politick  ought  to  repair  bridges  broken  in  the  high" 
%vays  ;  in  evcrv  fuch  cafe^  the  [aid  hrii'?[e'^  if  they  be  without  a 
city  or  tozvn  corporate.,  jhall  be  made  by  the  inhabitants  of  the 
county  \  if  within  a  city  or  toivn  corporate.^  then  by  the  inhabit 
iants  ofjuch  city  or  town  corporate  ;  if  part  be  in  one  jhire.,  city, 
or  town  corporate.,  and  part  in  another.,  or  part  zvithin  the 
limits  of  a  city  or  town  corporate.,  and  part  zvitbout,  the  in- 
habitants of  the  Jhire,  cities,  or  towns  corporate,  JJjall  repair 
fuch  part  as  lies  ivithin  their  limits,      f.  3. 

Bridges  broken  in  the  highways']  This  extendeth  only  to 
common  bridges  in  the  king's  highways,  and  not  to  pri- 
vate bridges  to  mills,  or  the  like;  the  remedy  in  which 
cafe  is  not  by  indidiaent  but  by  action.   2  Inji.  701. 

Within  a  city  or  toivn  corporate']  It  hath  been  queftioned, 
whether  a  borough  which  hath  no  bridge  within  it's  own 
limits,  be  not  liable  to  contribute  to  the  repairs  of  a  county 
bridge,      i  Haw.  225. 

By,  the  inhabitants]  The  perfons  to  be  charged  by  this 
a£t  are  comprehended  under  the  word  inhabitants;  which 
word,  being  the  largeftword  of  the  kind,  is  needful  to  be 
be  explained  : 

Firft,  altho'  a  man  be  dwelling  in  an  houfe,  in  a  foreign 
county,  city,  or  town  corporate ;  yet  if  he  hath  lands  in 
his  own  polfeflion  and  manurance  in  the  county,  city,  or 
town  corporate,  where  the  decayed  bridge  is,  he  is  an  in- 
habitant, both  where  his  perfon  dwclleth,  and  where  he 
hath  lands  in  his  own  poflefllon. 

T  3  Secondly, 
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Secondly,  If  a  man  dwelleth  in  a  foreign  fhire,  city,  or 
town  corporate,  and  kccpeth  a  houfe  and  (crvants  in  ano- 
ther fhire,  city,  or  town  corporate  ;  he  is  an  inhabitant  in 
each  fhire,  city,  or  town  corporate  within  this  ftatute. 

Thirdly,  Ex  vi  termini^  every  pcrfon  that  dv/cUeth  in 
any  fhire,  city,  or  town  corporate,  tho'  he  hath  but  a 
perfonal  refidence,  yet  he  is  faid  in  lav/  to  be  an  inha- 
bitant, or  a  dweller  there,  as  fervants,  or  the  like  ;  but 
this  flatute  extendeth  not  to  thern,  but  to  fuch,  houfholders 
who  may  be  diftraised  for  non-payment:  And  it  would 
be  infinite  and  impolTible,  to  tax  every  inhabitant  being 
no  lioufholder. 

Four;hly,  Every  corporation  and  body  politic,  refiding 
in  any  counry,  city,  or  town  corporate,  or  having  lands 
or  tenements  in  any  county,  city,  or  town  corporate 
which  they  keep  In  their  own  hands  and  occupation,  are 
faid  to  be  inhabitants  there,  within  the  purview  of  this 
ftatute. 

Fifthly,  An  infant,  that  hath  houfe  or  lands  by  defcent 
or  purchafe,  is  liable  to  this  public  charge  j  and  fo  is  the 
hufband  of  a  feme  covert.     2  /«/?.  702. 

5.  A  tenant  at  will  of  an  houie,  which  adjoins  to  a 
common  bridge,  is  bound  to  repair  the  houfe,  fo  that  the 
publick  be  not  prejudiced  by  the  want  of  repair,  although 
he  be  not  bound  to  repair  as  to  his  landlord.  L.  Ray?n. 
§56. 

6.  The  freehold  of  bridges  is  in  him  that  hath  the  free- 
hold of  the  foil ;  but  the  irtt  pafTage  is  for  all  the  king's 
liege  people,     ilnjl.  705. 

//.  Power  of  the  leet  to  inquire  thereof. 

Decays  of  bridges  are  prefentable  in  the  leet,  or  torn. 
2  /«/?.   701. 

///.  Tower  ofthejufiices  infefftens. 

The  jujllces^  or  four  of  them  at  the  leaji  (iQ^)  Jhall  have 
fower  to  inquire^  hear  and  determine  in  the  general  f^ions, 
of  all  manner  of  annoyances  of  bridges  broken  in  the  highways, 
to  the  damage  of  the  king's  liege  people,  and  to  make  fuch  pro- 
cefs  and  pains  upon  every  prejentment  againfl  fuch  as  ought  to 
be  charged  to  make  or  amend  thetn,  as  the  king's  bench  ufually 
doth,  or  as  it  Jhall  feem  by  their  difcretions  to  be  necejfary  and 
convenient.^  for  the  fpeedy  emendment  of  fuch  bridges.  12  H. 
8.  c.  5.  f.  I. 

Four 


Four  of  them  at  the  ka/i]  If  the  bridge  be  within  a  fran- 
chii'e,  which  hath  not_^four  juflices,  and  a  feffions  of  its 
own,  thejuftices  of  the  county  fliall  inquire:  but  if  th« 
franchife  be  a  county  of  itfelf,  and  hath  not  four  juftices 
(i  ^)  it  is  not  within  this  ftatute,  but  is  left  to  the  remedy 
whicn  it  had  at  common  law.     2  /«/?•  702. 

Jnd  to  make  procefi]  Where  the  bridge  is  in  one  fliire, 
and  the  perfons  or  lands  which  ought  to  be  charged  are 
in  another  fhirej  or  where  the  bridge  is  within  a  city  or 
town  corporate,  and  the  perfons  or  lands  that  ought  to  be 
charged  are  out  of  the  faid  city  ;  the  juftices  of  fuch  fhire, 
city,  or  town  corporate,  (hall  have  power  to  hear  and  de- 
termine fuch  annoyances,  being  within  the  limits  of  their 
commiffion  :  and  if  the  annoyance  be  prefented,  then  to 
make  procefs  into  every  fliire  of  the  realm,  againft  fuch 
as  ought  to  repair  the  fame,  and  to  do  further  in  every 
behalf  as  they  might  do,  if  the  perfons  or  lands  chargeable 
were  in  the  fame  fhire,  city,  or  town  corporate  where  the 
annoyance  is.     22  H.  S-  c.  ^.  f.  ^. 

Js  the  'kbig's  bench  nfually  doth]  The  prefentment  at 
common  law,  might  be  before  the  king's  bench,  or  at  the 
affizes.     2  /w/?.  701. 

IF.  Concerning  the  loo  f cot  at  the  ends  of  bridges. 

Such  part  and  portion  of  the  highways,  as  well  within 
franchifes  as  without,  as  lie  next  adjoining  to  any  ends  of  / 

any  bridges,  diilant  from  any  of  the  faid  ends  by  the  fpace 
of  300  foot,  fhall  be  made,  repaired,  and  amended  as 
often  as  need  fhall  require;  and  the  jufiices,  or  four  of 
them,  (i  ^0  fhall  have  power  to  inquire,  hear  and  de- 
termine, in  the  general  feflions,  all  manner  of  annoyances 
of  and  in  fuch  highways,  fo  being  and  lying  next  adjoin- 
ing to  any  ends  of  bridges,  diftant  from  any  one  of  the 
ends  of  fuch  bridges  300  foot,  and  to  io  in  every  thing 
concerning  the  making,  repairing,  and  amending  of  fuch  * 
highways,  in  as  ample  manner  as  they  may  do  for  the 
making,  repairing,  and  amending  of  bridges.  22  H.  8. 
f.  5.  /  9. 

V.  Indi5fment  of  bridges, 

I.  No  money  JJoall  be  applied  to  the  repair  of  bridges <i  until 
prefentment  be  tnade  by  the  grand  jury  at  the  ajjizes  or  fejjions, 
tf  their  iyifufficiency,  inconveniency^  or  want  of  reparation, 
I2G,  2.   C.  29.    f.  13. 

T  4  2.  An 
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2.  An  indictment  for  not  repairing  a  bridge,  ought  to 
fhewwhat  fort  of  a  bridge  it  is,  whether  for  carts  and  car- 
riages, or  forhorfes,  or  for  footmen  only.  L.  Raym.  \  175. 

3.  If  a  man  be  indicted  for  that  by  reafon  of  the  tenure 
of  certain  lands  he  is  bound  to  repair  a  bridge,  it  mufl  be 
alledged  where  thofe  lands  lie.     2  H,  H.  181. 

4.  Any  particular  inhabitant  of  a  county,  or  tenant  of 
land  charged  to  the  repairs  of  a  bridge,  may  be  made  de- 
fendant to  an  indictment  for  not  repairing  it,  and  be 
liable  to  pay  the  whole  fine  aHelled  by  the  court,  for  the  de- 
fault of  repairs,  and  fhall  be  put  to  his  remedy  at  law  for  a 
contribution  from  thofe,  who  are  bound  to  bear  a  propor- 
tiqnable  (hare  in  the  charge  ;  for  the  neceffity  of  the  cafe 
requires  the  greateft  expedition  in  cafes  of  this  nature; 
for  bridges  being  of  abfolute  neceflity,  are  not  to  lie  un- 
repaired till  fuits  are  determined,      i  Haw.  i^i. 

5.  If  a  manor  be  held  by  the  fervice  or  tenure  of  re- 
pairing a  common  bridge  or  highway,  and  that  manor 
afterwards  comes  to  be  divided  into  feveral  hands;  every 
one  of  thefe  alienees  being  tenants  of  any  parcel,  either 
of  the  demefnes  or  fervices,  fliall  be  liable  to  the  whole 
charge,  and  are  contributory  among  themfelves.  And 
tho'  the  lord  of  the  manor  might,  upon  the  feveral  alie- 
nations, agree  to  difcharge  thofe  that  purchafed  of  him, 
of  fuch  repairs  J  yet  that  fhall  not  alter  the  remedy  for 
the  publick,  but  only  bind  the  lord  and  thofe  that  claim 
under  him.  As  the  whole  manor,  and  every  part  of  it, 
in  the  poffefllon  of  one  tenant,  was  once  chargeable  with 
the  reparation  ;  fo  it  fhall  remain,  notwithftanding  any 
a£t  of  the  proprietor  :  It  (hall  not  be  in  his  power  to  ap- 
portion the  charge  whereby  the  remedy  for  publick  bene- 
fit fhould  be  made  morediiKcult,  or  by  alienations  to  per- 
fons  unable,  to  render  it,  in  refpedt  of  the  parts  which 
fhould  come  into  fuch  hands,    quite  fruflrate.      i   Salk, 

358. 

6.  It  hath  been  refolved,  that  it  is  not  fufficlent  for  the 
defendants  to  an  indidlment  for  not  repairing  a  bridge,  to 
excufe  themfelves,  by  fhewing  either  that  they  are  not 
bound  to  repair  the  whole,  or  any  part  of  the  bridge,  with- 
out (hewing  what  other  perfon  is  bound  to  repair  the  fame  ; 
and  it  is  faid,  that  in  fuch  cafe  the  whole  charge  fhall  be 
laid  upon  fuch  defendants,  by  reafon  of  their  ill  plea,  i 
Haw.  221.    * 

7.  It  feemeth,  that  no  inhabitant  of  a  county  ought  to 
be  a  juror,  for  the  trial  of  an  ifTue,  whether  the  county 
be  bound  to  fuch  repairs  or  not;  and  therefore  the  jury 
niuft  come  from  fome  adjacent  county,     i  Haiu.  222. 

And 
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And  it  feemeth  that  the  fame  objefllon  may  lie  as  to  the 
jujliccs.,  where  they  are  (as  it  may  probably  happen)  all 
interefted.  In  which  cafe  it  feemeth  that  the  trial  lliali  be 
in  the  next  county.  For' where  an  impartial  trial  cannot 
be  had  in  the  proper  county,  it  (hall  be  tried  as  near 
to  the  fame  as  may  be.  As  in  the  cafe  of  the  king  and 
the  inhabitants  of  the  county  of  the  city  of  Norzvich,  con- 
cerning a  county  bridge,  the  trial  was  in  Suffolk.  Bur- 
row Mansfield  859,    860. 

But  by  a  fpeciai  ftatute,  an  inhabitant  of  the  county, 
in  fuch  cafe,  may  be  ztuitnefs.      1  Ann.  ft.  i.  c.  18. 

8.  No  fine,  iffue,  penalty  y  or  forfeiture^  upon  any  prffent- 
ment,  or  imli^ment  for  not  repairing  bridges^  or  the  highways 
at  the  ends  of  bridges,  Jhall  be  returned  into  the  exchequer,  hut 
Jl.all  be  paid  to  the  trcafurer,  to  he  applied  tonards  the  Jaid re- 
pairs, and  not  otherivife.      i  Ann.  ft    i.  c.  18.  f  4. 

q.  ylnd  no  prefent7nent  or  indiiimentfor  not  repairing  bridges, 
or  highivays  at  the  ends  of  bridges,  jliall  be  removed  by  cex- 
tiorari  out  of  the  county  into  another  court.  1  Ann.  ft.  i. 
c.  18.  r.  5. 

But  a  certiorari  lies  to  remove  an  order  made  by  the 
juftices,  concerning  the  repair  of  a  bridge,  purfuant  to  a 
private  acSt  of  parliament;  and  the  juftices  ought  to  re- 
turn the  private  a(St  upon  which  t.leir  order  is  founded. 
J) alt.  504. 

E.  4  G.  2.  K.  and  the  inhabitants  of  Handjiuorth.  Upoti 
motion  to  quafti  a  certiorari  to  remove  an  indictment  againft 
the  defendants  at  feffions,  for  not  repairing  a  bridge  ;  it 
was  infifted,  that  by  the  i  Jr,n  c.  18.  the  certiorari  is  taken 
away.  To  which  it  was  anfwered,  and  refolved  by  the 
court,  that  this  act  extendeth  only  to  brid<:es  where  the 
county  is  charged  to  repair;  and  that  where  a  private  per- 
fon  or  parifti  is  charged,  and  the  right  will  come  in  que- 
ftion,  the  a6l  of  the  5^6  W.  c.  \\.  hath  allowed  the 
granting  a  certiorari.  And  therefore  they  refufed  to  quafti, 
Str,  900. 

VU  Charges  of  repairing. 

By  the  12  G.  2.  t.  29.  The  charges  of  repairing  and 
amending  bridges,  and  highways  at  the  ends  of  bridges, 
ftiall  be  paid  out  of  the  general  county  rate.    f.  i. 

VU,  Surveyors  of  the  woi'k. 

The  four  juftices  in  fcflions  as  aforefaid  may  appoint 
two  furveyors,  with  falaries,  to  fee  the  bridges  amended, 
22//.8.  C.5./4. 

And 
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And  this  bufinefs  of  furveying  the  bridges,  for  the  more 
convenience,  is  ufually  annexed  by  the  juUices  to  the  of- 
fice of  the  high  conftables ;  for  which  they  have  by  this 
claufe  power  to  aliow  them  falaries. 

FIIL  Manner  of  repairing. 

1.  It  feemeth  to  be  clear,  that  thofe  who  are  bound  to 
repair  bridges,  muft  make  them  of  fuch  height  and  flrength, 
as  Ihall  be  anfwerable  to  the  courfe  of  the  water,  whether 
\t  continue  in  the  old  channel,  or  make  a  new  one.   i  Haw. 

221. 

2.  And  perfons  are  not  trefpaflers,  for  entring  on  any 
adjoining  lands  for  repairing  bridges,  or  laying  thereon  the 
requifite  materials,      i  Haw.  221. 

IX.  Turchafing  lands  adjoining. 

The  juftices  at  their  feffions  may  purchafe  any  parcel  of 
land,  adjoining  or  near  to  any  county  bridge,  for  the  more 
commodious  enlarging,  or  convenient  rebuilding  the 
fame,  not  exceeding  one  acre,  to  be  paid  for  by  the  trea- 
furer  out  of  the  county  rates,  by  order  under  the  hands, 
and  feals  of  the  faid  juftices  in  their  faid  fellions;  which 
lands  fo  purchafed,  fhall  be  conveyed  to  fuch  perfon  or 
perfons  as  the  juftices  in  the  faid  feifions  fiiall  appoint,  in 
truft,  for  enlarging  or  rebuilding  the  faid  bridges.    14  G.  2. 

^'  33- 

X  Contra5ling  for  a  term  of  years. 

By  the  \i  G.  2.  c.  29.  /  14.  When  any  publick 
bridges,  ramparts,  banks,  or  cops,  are  to  be  repaired  at 
the  expence  of  the  county,  the  juftices  at  their  general  or 
quarter  feffions,  after  prefentment  made  by  the  grand  jury 
of  their  want  of  reparation,  may  contrail  with  any  perfon 
for  rebuilding,  repairing,  and  amending  the  fame,  for 
any  term  not  exceeding  feven  years,  at  a  certain  annual 
fum. 

In  order  to  which  they  (hall  give  publick  notice  of  their 
intention  of  contrafiing  with  any  perfon,  for  rebuilding, 
repairing,  and  amending,  the  fame. 

And  fuch  contracts  (hall  be  made  at  the  moft  reafonable 
price  v/hich  fhall  he  propofed  by  the  coiitradlors ;  who 
fhall  give  fufficicnt  fecurity  for  the  due  performance  there- 
of, to  the  clerk  of  the  peiice. 

And 
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And  all  contrails  when  agreed  to,  and  all  orders  rela- 
ting thereto,  fhall  be  entred  in  a  book  to  be  kept  by  the 
clerk  of  the  peace  for  that  purpofe;  who  fhall  keep  the 
fame  amongft  the  records  of  the  county,  to  be  infpeded  by 
any  of  thejuftices  at  all  feafonable  times,  and  by  any  per- 
fon  employed  by  any  parifli  or  place,  contributing  to  the 
fame  without  fee. 

Indidtment  for  a  bridge  out  of  repair, 

Weftmorland.   l  B  ^  ^!''  °''^^'' '■( good  and /aw 

J  ful  men  of  the  county  aforejaid^  then 
and  there  fivorn  and  charged  to  inquire  Jbr  our /cud  lord  the 
kingy  and  the  body  of  the  county  aforejaid,  it  is  prefentedy  that 
a  certain  common  bridge.^  over  the  river  ■  co7mnonly  call- 
eel  m  bridge f   lying  and  being  in  the  parij}}  of in 

the  county  aforcfaid^  in  the  king's  cojumon  highway  there^  leading 

fro?n  the  market  town  of to  the  tnarket  town  of — 

in  the  faid  county^  altogether  and  from  the  time  whereof  the 
?nemory  of  man  is  not  to  the  contrary ^  being  a  common  king's 
highway  for  all  the  lieges  andfiibje£is  of  our  faid  lord  the  king 
and  of  his  ancejiors^  with  their  horfes,  carts^  and  carriages  to 
gOj  pafsy  ride,  and   travel  at  their  pleafure,  on  the  • 

day  of in  the year  of  the  reign  of was^ 

and  yet  is  in  great  decay,  broken,  and  ruinous  j  fo  that  the  lieges 
and  fubjeffs  of  our  faid  lord  the  king,  upon  and  over  the  faid 
bridge  with  their  horfes,  carts,  and  carriages  could  not  and  can^ 
not  go,  pafs,  ride,  and  travel,  without  great  danger,  to  the 
grievous  damage  and  nufance  of  all  the  lieges  andfubje^s  of  our 
faid  lord  the  king,  upon  and  over  the  fame  bridge  going,  paffingy 
riding,  and  travelling,  and  againji  the  peace  of  our  faid  lord  the 
king,  his  crown  and  dignity, 

And  that  the  inhabitants  of  the  county  aforefaid,  the  com^ 
mon  bridge  aforefaid  [fo  as  aforefaid  being  in  decay)  ought  to 
repair  and  amend,  when,  and  fo  often  as  it  fhall  ba  ni~ 
ceffary, 

[Or,  And  that  A.  O.  late  of —  in  the  faid  county, 

gentleman,  by  reafon  of  his  tenure  of  certain   lands  lying  in  the 

parifh  of  — ■  ■         aforefaid,  and  elfewhere  in  the  faid  county, 

ought  to  make,  repair,  and  amend  the  faid  common  bridge,  as 
often  as  and  when  it  fhall  be  neceffary.1 
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What  It  is,        I,  THUGGERY  (from  the  Italian  bugarone,  a  bug- 
j3  g^'*<^r,  this  vice  being  faid   to  have  been  brought 
into  England  out  of  Italy  by  the  Lombards)  is  a  deteftable 
and  abominable  fin,  amongft  chriftians  not  to   be  named, 
committed  by  carnal  know^ledge,  againft  the  ordinance  of 
the   creator,  and  order  of  nature,  by  mankind  w^ith  man- 
kind, or  with   brute  beaft,  or  by  womankind  with  brute 
beaft.     3  In/i.  58. 
Thepuniftment.      2.   And  by  the  ftatute  of  25  H.  8.  f.  6.  Buggery  com- 
mitted with  mankind  or  beaft  is  made  felony  without  benc- 
ncfit  of  clergy.     And  the  juftices  of  the  peace  may  hear 
and  determine  the  fame,  as  in  cafes  of  other  felonies. 
Principal  and  3«   Which  faid  ftatute  making  it  felony  generally,  there 

acceffary.  may  be  acceflaries  both  before  and  after.     But  thofe  that 

are  prefent,  aiding  and  abetting,  are  all  principals.      And 
altho'  none  of  the  principals  are  admitted  to  their  clergy, 
yet   acceflaries   before  and  after  are  not  excluded  from 
clergy,     i  H.  H.  6yo. 
Infants.  4.  If  the  party  buggered  be  within  the  age  of  difcretion 

(which  is  generally  reckoned  the  age  of  14)  it   is  no  fe- 
lony in    him,  but  in  the  agent  only.     But  if  buggery  be 
committed  upon  a  man  of  the  age  of  difcretion,  it  is  felony 
in  them  both.      3  InJI.  59.      i  H.  H.  670. 
Nivy.         '  5.   By  the  articles  of  the  navy  (22  G.  2.  c.  33.)  if  any 

perfon  in  the  fleet  fhall  commit  the  unnatural  and  deteft- 
able fin  of  buggery  or  fodomy,  with  man  or  beaft;  he 
fhall  be  punifhed  with  death  by  the  fentence  of  a  couFt 
martial. 
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Offences  againfl  the  houfe  of  another,  which  fall 
fhort  of  burglary,  belong  to  title  LOtCCUp,  un- 
der the  head  laiteiip  tcoui  t!)e  IjciU'e. 

1.  What  is  burglary. 

II.  PmiiJJjment  thereof. 

III.  Reward  for  convi^iing.  a  burglar* 

I.  What  is  burglary. 

I.  nr^  H  E  word  burglar  feemeth  to  have  been  brought  Derivation  of 

\_      unto  us  out  of  Germany  by  the  Saxons,  and  to  be  t"'^g'*''y* 
■derived  of  the  German  burg,  a  houfe,  and  larron  a  thief, 
probably  from  the  Latin,  latro,  latronis. 

2.  Burglary  is  a  felony  at  cormnon  law,  in  breaking  and  Definition  of 
enuring  the  manfion  houfe  of  another,  in  the  night,  with  intent  burjjlary. 

to  commit  fome  felony  within  the  fame,  whether  the  felonious 
intent  be  executed  or  not.     Hale's  PI.  yg, 

— Breaking']  Every  entrance  into  the  houfe  by  a  trefpaf- 
fer,  is  not  a  breaking  in  this  cafe  ;  but  there  muft  be  an 
atSlual  breaking.  As  if  the  door  of  a  manfion  houfe  ftand 
open,  and  the  thief  enter,  this  is  not  breaking.  So  it  is 
if  the  window  of  the  houfe  be  open,  and  a  thief  with  a 
hock  or  other  engine  draweth  out  fome  of  the  goods  of 
the  owner,  this  is  no  burglary,  becaufe  there  is  noia6luaI 
breaking  of  the  houfe.  But  if  the  thief  breaketh  the 
glafs  of  the  window,  and  with  a  hook  or  other  engine 
draweth  out  fome  of  the  goods  of  the  owner,  this  is  burg- 
lary,   for    there   was    an  adlual    breaking  of    the  houfe. 

And  Lord  Hale  fays,  thefe  a6ls  amount  to  an  adtual 
breaking;  opening  the  cafement  or  breaking  the  glal's 
window,  picking  open  the  lock  of  a  door,  or  putting  back 
the  lock,  or  the  leaf  of  a  window,  or  unlatching  the  door 
that  is  only  latched.      1  H.  H.  552. 

At  a  meeting  of  the  judges  upon  a  fpecial  verdict,  in 
fanuary  1690,  they  v/ere  divided  upon  the  queftion,  v>'he- 
ther  brcakiug  open  the  door  of  a  cupboard  let  into  the 
wall  of  the  houfe  was  burglary  or  no.  Concerning  which, 
^\v  Michael  Fojicr  {'jiVS,  with  regard  to  cupboards,  preflcs, 
lockers,  and  other  fixtures  of  the  like  kind  ;  it  feemeth, 
that,  in  favour  of  life,  a  difcirKStion  ought  to  be  made 
between  cafes  relating  to  mere  property,  and  fuch  wherein 
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life  is  concerned.  In  queftions  between  the  beir  or  cle- 
vifee  and  the  executor,  whofe  fixtures  may  with  propriety 
enough  be  confidered  as  annexed  to,  and  parts  of  the 
freehold,  the  law  will  prefume,  that  it  was  the  inten- 
tion of  the  owner,  under  whofe  bounty  the  executor, 
claimeth,  that  they  fhould  be  fo  confidered  j  to  the  end 
that  the  houfe  might  remain  to  thofe,  who  by  operation 
of  law,  or  by  his  bequeft,  (hould  become  intitled  to  it, 
in  the  fame  plight  he  put  it  or  fliould  leave  it,  intire  and 
undefaced.  But  in  capital  cafes,  it  feemcth,  that  fuch 
fixtures,  which  merely  fupply  the  place  of  chefts  and 
other  ordinary  utenfils  of  houfhold,  fliould  be  confidered 
in  no  other  light  than  as  mere  moveables,  partaking  of 
the  nature  of  thofe  utenfils,  and  adapted  to  the  fame  ufe. 
Fojl.  ic8,  9. 

M.  8  G.  K.  and  Gray.  One  of  \}c\zfervan%i  in  the  boufe, 
opened  his  lady's  chamber  door,  (which  was  fattened  with 
a  brafs  bolt)  with  defign  to  commit  a  rape;  and  it  was 
ruled  to  be  burglary,  and  the  defendant  was  convicted  and 
tranfported.     Str,  481. 

By  the  ftatute  of  the  12  An.  c.  7.  If  any  perfon  fhall 
enter  into  the  manfion  houfe  of  another,  by  day  or  night, 
•withou.t  breaking  the  fame,  with  an  intent  to  commit 
felony,  or  being  In  fuch  houfe  (hall  commit  any  felony, 
and  fhall  in  the  night  time  break  the  faid  houfe  to  get  out, 
he  fhall  be  guiky  of  burglary,  and  oufted  of  the  benefit 
of  clergy,  in  the  fame  manner  as  if  he  had  broken  and 
entred  the  houfe  in  the  night  time,  with  intent  to  commit 
felony. 

M.  4  G.  2.  yoJJmn  CornwaWs  cafe.  He  was  indided 
with  another  perfon  for  burglary.  And  upon  the  evidence 
it  appeared,  that  he  was  a  fervant  in  the  houfe,  where  the 
robbery  was  committed,  and  in  the  night  time  opened  the 
ftreet  door,  and  let  in  the  other  prifoner,  and  {hewed  him 
the  fide-board,  from  whence  the  other  prifoner  took  the 
plate:  then  the  defendant  opened  the  door  and  let  him 
out ;  but  the  defendant  did  not  go  out  with  him,  but 
■went  to  bed.  ,  Upon  the  trial  it  was  doubted,  whether 
this  was  burglary  in  the  fervant,  he  not  going  out  with  the 
other.  But  afterwards  at  a  meeting  of  all  the  judges  at 
Serjeant^ s  Inriy  they  were  all  of  opinion  that  it  was  burglary 
in  both,  and  not  to  be  diftinguifhed  from  the  cafe  where 
one  watches  at  the  flreet  end,  whiifl  another  goes  in  and 
commits  the  burglary,  which  hath  often  been  ruled  to  be 
burglary  in  both  :  and  upon  report  of  this  opinion  the  de- 
fendant was  executed.     Str.  881. 
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Ad  efitrbig]  It  is  deemed  an  entry,  when  the  thief 
breaketh  the  houfe,  and  his  body,  or  any  part  thereof,  as 
his  foot,  or  his  arm,  is  within  any  part  of  the  houfe  ;  or 
when  he  putteth  a  gun  into  a  window  which  he  hath 
broken,  or  into  a  hole  of  the  houfe  wliich  he  hath  made 
of  intent  to  murderer  kill;  this  is  an  entry  and  break- 
ing of  the  houfe  :  but  if  he  doth  barely  break  the  houfe, 
without  any  fueh  entry  at  all,  this  is  no  burglary  3 
/«/?.  64. 

In  the  cafe  of  George  Gibbons^  at  the  Old  Baiky  in  June 
1752;  Gibbons  was  indiitied  for  burglary  in  the  dwelling 
houfe  of  yobn  Jllen.  It  appeared  in  evidence,  that  the 
prifoner  in  the  night  time  cut  a  hole  in  the  window  fhut- 
ters  of  the  profecutor'sfhop,  which  was  part  of  his  dwel- 
ling houfe  ;  and  putting  his  hand  thro'  the  hole,  took  out 
watches  and  other  things,  which  hung  in  the  fliop  with- 
in his  reach  :  but  no  entry  was  proved,  otherwife  than  by 
putting  his  hand  thro'  the  hole.  This  was  held  to  be  burg- 
lary, and  the  prifoner  was  convicled.     Fojl.  107,8. 

If  divers  come  in  the  night  to  do  a  burglary,  and  one 
of  them  break  and  enter,  the  reft  of  them  ftanding  to 
watch,  at  a  diftance,  this  is  burglary  in  all.     3  hji.  64. 

The  7na)ifion  houfe]  This  includes  alfo  churches,  and  the 
walls  and  gates  of  a  walled  town,      i  Haw.  103. 

Mr.  Hawkins  fays,  all  out-buildings,  as  barns,  ftables, 
dairy  houfes,  adjoining  to  a  houfe,  are  looked  upon  as  part 
thereof ;  and  confequently  burglary  may  be  committed  in 
them  ;  but  if  they  be  removed  at  any  diftance  from  the 
houfe,  it  feemsthat  it  hath  not  been  ufual  of  late  to  proceed 
agajnft  oflences  therein  as  burglaries,      i  Haw.  IC4. 

And  lord  Hale  fays  more  explicitly,  the  manfion  houfe 
doth  not  only  include  the  dwelling  houfe,  but  alfo  the 
outhoufes  that  are  parcel  thereof,  as  barn,  ftable,  cow- 
houfe,  dairy-houfe,  if  they  are  parcel  of  the  melfuage, 
tho'  they  are  not  under  the  fame  roof,  or  joining  con- 
tiguous to  it ;  and  fo,  he  fays  it  was  agreed  by  all  the 
judges:  but  if  they  be  no  parcel  of  the  mefluage,  as  if  a 
man  take  a  leafe  of  a  dv/elling  houfe  from  one,  and  of  a 
barn  from  another;  or  if  it  be  far  remote  from  the  dwel- 
ling houfe,  and  not  fo-near  to  it  as  to  bo  reafonably 
cfteemcd  parcel  thereof,  as  if  it  ftand  a  bow-fhot  off 
from  the  houfe,  and  not  within  or  near  the  curtilage  of 
the  chief  houfe,  then  the  breaking  is  not  burglary,  for  it  is 
not  a  manfion  houfe,  nor  any  part  thereof,  i  H.  H.  558,  9. 

To  break  and  enter  zJJoop,  not  parcel   of   the  manfion 

houfe,  in  which    the  fliopkecper  never   lod^jes,  but  only 
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works  or  trades  there  in  the  day  time,  is  not  burglary, 
but  only  larceny  ;  but  if  he,  or  his  fervant  ufually,  or  often 
lodge  in  the  fhop  at  night,  it  is  then  a  manfion  houfe,  in 
which  burglary  may  be  committed,      i  H.  H.  557,  8. 

It  is  not  neceflary  to  make  it  burglary,  that  any  perfon 
be  adluaily  in  the  houfe,  at  the  very  time  of  the  offence 
committed,      i  Haw.  103. 

At  JSfeivgate  fefilons,  in  January  1750,  John Nutbrown^ 
and  Aliles  Ruthroivn  were  indidted  for  burglary  in  the  dwel- 
ling houfe  of  one  Mr.  Fakney  at  Hackney^  and  ftealing 
divers  goods.  It  appeared  by  Mr.  Fakney 's  evidence,  that 
he  held  this  houfe  for  a  term  of  years  not  yet  expired,  and 
made  ufe  of  it  as  a  country  houfe  in  the  fummer,  his 
chief  refidence  being  in  London  :  That  about  the  latter  end 
of  the  laft  fummer,  he  removed  with  his  whole  family  to 
his  houfe  in  the  city,  and  brought  away  a  confidcrable 
part  of  his  goods  :  That  in  November  laft,  his  houfe  was 
broke  open,  and  in  part  rifled  ;  upon  which  he  removed 
the  remaiiider  of  his  hourhold  furniture,  except  a  clock, 
and  a  few  old  bedfteads,  and  fome  lumber  of  very  little 
value  ;  leaving  no  bed,  or  kitchen  furniture,  or  any  thing 
elfe  for  the  accommodation  of  a  family.  ]VIr.  Fakney^ 
being  aflced,  whether  at  the  time  he  fo  disfurnifhed  his 
houfe,  he  had  any  intention  of  returning  to  refide  there, 
declared  that  he  had  not  come  to  any  fettled  refolution 
whether  to  return  or  not ;  but  was  rather  inclined  totally 
to  quit  the  houfe,  and  to  let  it  for  the  remainder  of  his 
term.  The  fa6l  the  prifoners  were  charged  with  was  fuf- 
iicient'y  proved  ;  and  was  committed  about  midnight  the 
firll  of  January  laft.  The  court  was  of  opinion,  that  the 
proi'ecutor  having  left  his  houfe,  and  disfurnilhed  it  in  the 
manner  before  mentioned,  without  any  fettled  refolution 
t)f  returning,  but  rather  inclining  to  the  contrary,  it  could 
not,  under  thefe  circumftances,  be  deemed  his  dwelling 
houfe,  at  the  time  the  fadl  was  committed  ;  and  accord- 
ingly directed  the  jury  to  acquit  the  prifoners  of  the  bur- 
glary, which  they  did,  but  found  them  guilty  of  felony 
in  dealing  the  clock  and  fome  other  fmall  matters.  And 
they  were  ordered  for  tranfportation. —  And  the  diftin6lion 
is  this  :  Where  the  owner  quitteth  the  houfe,  anirno  rever- 
tendi^  it  may  ftill  be  confidered  as  his  manfion  houfe,  tho' 
no  perfon  be  left  in  it;  many  citizens,  and  fome  lawyers,  do 
fo  from  a  principle  of  good  hufbandry,  in  the  fummer,  or 
for  a  long  vacation.  But  there  muft  be  an  intention  of  re- 
turning, otherwife  it  will  be  no  burglary.  Fojl.  76,  77. 

In  the  night]   Lord  Coke  fays,  as    long  as  the  day  con- 
tinues, whereby  a  man's  countenance  may  be  difcerned,  it 
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IS  called  day;  and  when  darknefs  comes,  and  day  light  is 
paft,  fo  as  by  the  light  of  day  you  cannot  difcern  the  coun- 
tenance of  a  man,  then  it  is  called  night.  And  this  doth 
aggravate  the  offence  ;  fince  the  night  is  the  time  wherein 
man  is  at  reft,  and  wherein  beafts  run  about  feeking  their 
prey.  Hence  in  ancient  records,  the  twylight  was  fignified, 
when  it  was  faid,  inter  canem  Iff  lupuniy  (between  the  dog 
and  the  wolf;)  for  when  the  night  begins,  the  dog  fleeps, 
and  the  wolf  feeketh  his  prey.      3  Inji.  63. 

At  the  Zt^^r^j/^t-r  Lent  afTizes  1771  ;  K.  and  IFadd'nigton , 
There  was  an  indi«5lment  for  burglary,  alledging  the  fa6l 
to  be  committed  in  the  night,  but  not  exprefTing  about  what 
hour  it  was  done.  Mr.  juftice  Gould  held  the  indictment 
infufficient  as  for  a  burglary,  and  direfted  thcprifoner  to 
be  found  guilty  of  afimple  felony  only.  He  faid,  that  ac- 
cording to  the  old  dodlrine,  a  burglary  might  be  committed 
at  any  time  between  fun  fetting  and  fun  rifing  ;  but  that 
the  rule  now  eftablifhed  is,  that  it  cannot  be  commiited 
during  the  crepufculum  ;  that  therefore  it  is  neceflary  to 
fpecify  the  hou?-^  in  order  that  the  fa61:  may  appear  upon  the 
face  of  the  indictment  to  be  done  between  the  twylight  of 
the  evening  and  that  of  the  morning. 

Accordingly,  Sir  William  Blackjhne  fa^  s,  the  better  opi- 
nion feems  to  be,  that  if  there  be  dayligtit  enough,  begun 
or  left,  to  difcern  a  man's  face  withal,  it  is  no  burglary<( 
But  this  doth  not  extend  to  moonlight ;  for  then  many 
midnight  burglaries  would  go  unpuniflied  :-  and  befides, 
the  malignity  of  the  offence  doth  not  fo  properly  arife  from 
its  being  done  in  the  dark,  as  at  the  dead  of  night ;  when 
all  the  creation,  except  beafts  of  prey,  are  at  reft  ;  when 
fleep  hasdifarmed  the  owner,  and  rendered  his  caftle  as  it 
were  defencelefs.     4  Black.  224. 

With  intent  to  commit  fclon-f\  There  can  be  no  burghry, 
but  where  the  indiftment  both  exprefly  altedges,  and  the 
verdict  alfo  finds,  an  intention. to  commit  fome  felony  ;  for 
if  it  appear,  that  the  offender  meant  only  to  commit  a  tref- 
pafs,  as  to  beat  the  party,  or  the  like,  he  is  not  guilty  of 
burglary.      I  Haw.  105. 

However  it  feems  the  much  better  opinion,  that  an 
intention  to  commit  a  rape  or  other  fuch  crime,  which 
is  made  felony  by  ftatute,  and  was  a  trefpafs  only  at  com- 
mon law,  will  make  a  man  guilty  of  burglary,  as  much 
as  if  fuch  ofi^ence  was  a  felony  at  common  law  ;  becaufe 
wherever  a  ftatute  makes  any  offence  felony,  it  incident- 
ally gives  it  all  the  properties  of  a  felony  at  common  law. 
I  Haw.  105. 
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Whether  the  felonious  intent  be  executed  or  not^  Thus  they 
'  are  burglars,  who  break  any  houfe,  or  church  in  the 
night,  although  they  take  nothing  away-  And  herein 
this  offence  differs  from  robbery,  which  requires  that 
fomething  be  taken,  tho'  it  is  not  material  of  what 
value. 

Where  a  man  commits  burglary  and  at  the  fame  time 
fteals  goods  out  of  the  houfe,  it  is  alfo  larceny  ;  and  if 
he  be  acquitted  of  the  burglary,  he, may  notwithflanding  be 
indidled  of  the  larceny  ;  for  they  are  feveial  oflences,  tho* 
committed  at  the  farrie  time.  And  burglary  may  be,  where 
there  is  no  larceny ;  and  larceny  may  be,  where  there 
is  no  burglary.     2  H.  H.  246. 

//.  Timijlrment  thereof. 

By  the  18  EL  c.  7.  and  3  JV.  c.  9.  Benefit  of  clergy 
it  taken  away  in  cafes  of  burglary,  both  from  the  principal, 
and  the  acceffary  before ;  but  in  all  cafes  of  burglary, 
acceflaries  after  mufl  have  their  clergy.  2  H.  H.  364. 
I  Havj.  357,  358. 

But  by  the  10  G.  3.  c.  48.  Every  perfon  who  fhall 
buy  or  receive  any  ftolen  jewel  or  jewels,  or  any  flolea 
gold  or  filver  plate,  watch  or  watches,  knowing  the 
fame  to  have  been  ftolen,  ftiall  in  all  cafes  where  fuch 
jewel  or  jewels,  or  gold  or  iilver  plate  fhall  have  been  felo- 
nioufly  fiolen,  accompanied  with  a  burglary  aiSlually  com- 
mitted in  ilealing  the  fame,  be  triable  as  well  before  con- 
viction of  the  principal  felon  whether  he  be  in  or  out  of 
cuftody,  as  after  his  convi£l:ion  :  and  if  fuch  perfon  fo 
buying  or  receiving  fhall  be  convicted  thereof,  he  fhali  be 
guilty  of  felony,  and  tranfported  for  14  years. 

///.  Reward  for  conin^ing  a  burglar. 

InlemnUy  for  1.  It  may  be  obferved,  in  the  firfl  place,  that  it  Is  pro- 

kiiiing  liim.  vided  by  the  24  H.  8.  c.  36  That  there  fhall  be  no  forfei- 
ture of  lands  or  goods,  for  killing  any  perfon  that  attempts 
to  commit  burglary. 

But  befides  this  indulgence  to  a  perfon  killing  fuch  an 
offender  in  defence  of  his  houfe,  there  are  fpecial  advan- 
tages and  rewards  for  apprehending  and  conviiSling  him  in 
due  courfe  of  law ;  which  are  as  follows  : 
Chara;es  of  con-       2.   By  the  25  G.  2.  c.  36.     The  charges  of  profecuting 
be^rdmburfed!    and  convicSting  a  burglar,  fhall  be  p.^id  by  the  treafurer  of 
,  the  county  where  the  burglary  was   committed,  on   pro- 
ducing to  him   the  order  of  the  court  for    that  purpofe, 
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which  the  clerk  of  afTize,  or  of  the  peace,  fhall  make  out, 
for  the  fee  of  I  s.    f.  ii. 

And  alfo  tho  charges  of  poor  witnefTes  appearing  on 
their  recognizance,  by  the  27  G.  2.  c.  3.  on  paying  6  d 
for  the  order  :  except  in  Middlefex^  where  the  faid  charges 
fhall  be  paid  by  the  overfeers  of  the  poor  where  the  perfon 
was  apprehended. 

And  by  the, 18  G.  3.  c.  19.  The  court,  before  whom 
any  perfon  hath  been  tried  and  convidled,  or  tried  and 
acquitted,  in  cafe  it  (hall  appear  to  the  faid  court  that 
there  was  a  reafonable  ground  of  profecution,  and  that 
the  profecutor  had  bona  fide  profecuted,  may  order  the 
treafurer  to  pay  to  fuch  profecutor  fuch  fum  as  they 
fhall  think  reafonable,  not  exceeding  the  expences  he  was 
bona fi.de  put  unto,  making  alfo,  if  he  fhall  appear  to  be 
in   poor   circumftances,    a    reafonable  allowance    for    his 

trouble  and  lofs  of  time.- And    the  juftices   in   feffions 

may  lay  down  or  alter  from  time  to  time  fuch  rules  and 
regulations,  as  to  fuch  cofts  or  charges  thereafter  to  be 
allowed  to  any  perfon,  as  to  them  fhall  feem  juft :  which 
rules  and  regulations,  having  received  the  approbatioa 
and  fignature  of  one  or  more  of  the  judges  of  affize,  {hall 
be  binding,  and  not  otherwife,  on  all  perfons  whatfoever, 

/  7'  9; 
.    3.  Every  perfon   who  (hall  apprehend  any  one  guilty  of  E^-frnptions 

burglary    and  profecute  him   to   conviction,  fhall  have  a  ^""^^^^P^^J.  ^ 
certificate  without  fee,  under  the  hand  of  the  judge,  cer-  takinjand 
tifying  fuch  conviftion,  and  within  what  pariih  or  place  conviding  hm?; 
the  burglary  was  committed,  and  alfo   that  fuch   burglar 
was  difcovered  and  taken,  or    difcovered  or  taken,  by  the 
perfon  fo  difcovering  or  apprehending  ;  and  if  any  difpute 
arife  between  feveral  perfons  fo   difcovering  or  apprehend- 
ing, the  judge   fhall  appoint    the   certificate  into  fo  many 
fhares   to  be  divided  among  the  perfons  concerned,  as  to 
him  fhall  feem  jull  and  reafonable: 

And  if  any  perfon  fhall  happen  to  be  (lain  by  fuch  bur- 
glar, in  endeavouring  to  apprehend  him,  the  executors  or 
adminiflrators  of  fuch  perfon  flain  fhall  have  the  like  cer- 
tificate : 

Which  certificate  fhill  be  inrolled  by  the  clerk  of  the 
peace  of  the  county  in  which  it  fliall  be  gc^ted  j  for 
which  he  (hall  have  i  s  and  no  more  : 

And  the  faid  certificate  fhall  be  once  afligned  over  j  and 
the  original  proprietor,  or  the  afTignee  of  the  fame,  fhall 
by  virtue  thereof  be  difcharged  from  all  manner  of  parifli 
and  ward  offices,  within  the  parifn  and  ward  where  the 
fdony  was  committed.     10  ^  11  JV\  c.  23. 

U  2     -^  In 
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In  the  cafe  of  the  King  and  Derby/hire,  T.   i  G.  3.   The 
defendant  John  Derby/hire  was    indicted  at  the   feflions  for 
refuiing    to  take  upon  him  the  office  of  conjlahle  for  the  ma- 
nor of  Bhtningham.     The  indi6lment   being   removed  by 
certiorari,  tlie  caufe  was  tried  at  Warwick  afTizes,  and  the 
jury  found  fpeciallj,  that   the  defendant  was   a  fit   perfon 
in  all  refpe£ts  to  be  nominated  and   eleded   to  the  ofHce, 
unlefs  difcharged  or  exempt  therefrom  by  reafon  of  a   cer- 
tificate he  had  under  this  adK     It  appeared  that  the  ufage 
zx.  Birmtngham  had   been,  annually  at  the  court  leet  there, 
for  the  jury  to  eledl  two  conftables  for  the  manor  ol  Bir- 
mingham generally,  and   one    conftable   for  the  hamlet  of 
i)m/<?;z^  (a  diftind  vill  within  the  faid  manor)  particular- 
ly :  that  the  manor  of  Birmingham   extends  into  and  com- 
prehends the  whole  town  and  parifh  o{  Birmingham^  and  alfo 
the  faid  hamlet  of  Z>^nV^:W;   that  the  conftables  fo  eleded 
for  the  faid   manor  of   Birmingham  generally,  have  jurif- 
didlion  and  authority,  as  conftables,  not  only  throughout 
the  faid  town  and  parifh    of  Birmingham^   but  alfo   within 
and  throughout  the  faid   hamlet  of  Deri  tend:  that  the  con- 
flableof  Z)^r//^"A^is  eledled  outof  the  inhabitants    of  De- 
ritend  only  j  and  the  conftable  fo  ele6led  for  Deritend  pzr- 
ticularly,  and  the  faid  conftables   fo  elc6led  for   the  faid 
manor  of  Birtningham,    have  feverally  equal    and    con- 
current jurifdidion  within  the  faid  hamlet  of   Deritend. 
The  queftion  referved  for  the  opinion   of  the   court  was, 
whether  the  faid  y^/;^  D^r^y^^/r^,  notwithftanding  the  cer- 
tificate, is  liable  to  ferve  the  faid  office.     Againfthim,   it 
was  urged,  that  the  difcharge  by  the  a61:  is,  from  all  parifli 
and  ward  offices,  within  the   parifti    or  ward  wherein  the 
klony  was  committed.      But  the   limits   of  this  man's  of- 
fice extend  beyond    the  parifli    of   Birmingham ;  therefore 
this  is  not  a  parifti  office.      And  there   is   no  fuch  divifion 
in  this  place  as   a  ward ;  therefore  no    ward  office.      But 
a  conftable  is  not  a  parifii  officer  at  all.     It  was  a  common 
law  office,   before  pariflies   exifted ;  and    is  as  ancient  as 
towns  or  kets ;  and  a  parifti  is  not  a  common  law  divifion, 
but  an  ecclefiaftical  one.      On  the  other  hand,   it  was  an- 
fwered,  that  he  is  atleaft  a  parifti- officer  (whatever  more 
he  may  be);  becaufe  his  office  extends    throughout  the 
whole  parifti  of  Birmingham.     And  he  is  an  inhabitant  of 
the  parifh  of  5/ram;^/;(»/«.     Therefore,  though   he  be  alfo 
conftable  of  the  manor,  which   includes    the  parifti  ;    yet 
he  is  certainly  a  parifti  officer,  notwithftanding  that  greater 
extent  of  his"  jurifdi6lion  or  power.     By  the    court:  The 
only  queftion  is,  whether  the  coriftable  of  the   manor  of 
Birmingham  is  a  parifli  officer  of  the  parifli  of  Birmingham. 

2  This 


jBurglarr.  293 

This  term  parljh  officer  doth  not  include  every  office  exer- 
cifed  in  the  parifli  :  if  it  did,  it  might  even  take  in  the 
office  of  high  fheriff  of  the  county.  A  parifh  officer  is 
relative  to  the  parifh,  and  confined  to  the  parifli  only.  A 
conflable  of  a  parip,  may  be  called  a  parifli  officer  ;  but 
this  man  hath  a  much  larger  jurifdi6tion  than  the  parifh 
only;  for  he  hath  the  jurifditStion  over  the  whole  manor, 
which  extends  much  beyond  the  parifh  ;  and  the  parifli  is 
only  apart  of  that  diftrit^,  over  which  it  is  to  be  excr- 
cifed.  And  the  ail  doth  not  intend  the  certificate  to  be  a 
difcharge  from  an  office,  whereof  the  furi6lions  are  to  be 
exerciied  out  of  the  limits  of  the  parifh.  This  man  can- 
not be  efleemed  a  parifh  officer,  either  from  the  origin  of 
bis  office,  or  from  the  nature,  or  from  the  exercife  of  it. 
^z^rrctf  Mansfield,  1182. 

4.  And  moreover,  as  a  further  reward,  every  perfon  4ol  for  taking 
who  faall  apprehend  any  i>eifon  guilty  of  burglary,  and  ^  '^°'^^'  '"^* 
profecute  him  to  conviction,  ihall  have  a  certificate  under 
the  hand  of  the  judge,  without  fee,  to  be  made  out  and 
delivered  before  the  end  of  the  affizes,  certifying  the  con- 
vidlion,  and  iti  what  parifli  the  burglary  was  committed, 
andalfo  that  the  burglar  was  taken  by  the  perfon  claiming 
the  reward  ;  and  if  any  difpute  fhall  happen  to  arife  be- 
tween the  perfons  claiming,  the  judge  fhall  by  the  faid 
certificate  appoint  the  fame  to  be  paid  amongfl:  the  parties 
claiming  the  fame,  in  fuch  fhare  and  proportion  as  to  him 
fhall  feem  judand  reafonable  : 

•  And  on  tender  of  fuch  certificate  to  the  flieriff,  and 
demand  made,  he  fliall  pay  to  the  perfon  fo  intitled,  the 
fum  of  40  1,  without  fee  or  deduction,  within  one  montii 
after  fuch  tender  and  demand,  on  pain  of  forfeiting 
double,  with  treble  cofts.     5  Ann.   c.    31.      6  G.   c.  23. 

y:  10. 

c.  And  if  any  watchman,  or  any  other  perfon,  be  killed,  ^^}  ^°,.  "'" 
m  endeavouring  to  apprehend  any  fuch  burglar,  his  exe- fon  killed, 
cutors  or  adminiflrators  fhall  have  a  certificate  delivered 
under  the  hand  and  feal  of  the  judge,  or  of  the  two  next 
juftices  of  the  peace,  of  fuch  perfon  being  fo  killed; 
which  certificate  they  fliall,  on  fufficient  proof  befoie  them 
made,  give  without  fee,  whereupon,  fuch  executor  or 
adminiftrator  fhall  be  intitled  to  receive  the  like  fum  of 
40 1  in  like  manner.     5  Jmu  c.  2^-  /•  2- 

6.   And  moreover,    if  any  perfon,  being  out  of  prifon,  4°''  and  a  par- 
fhall  commit  any  burglary,   and    afterwards  difcover  two  y°^"'^'^'j^^,^"" 
or  more  the  like  offenders,  fo  as  two  or  more  be  convidl-  complices. 
ed  ;  he  fhall  have  the  like  reward  and   allowance  of  40  I, 
and  alfo  all  other  advantages  which  are  given  to  perfons 
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who  fhall  apprehend  and  convift  any  the  like  offenders  ; 
and  fhall  alfo  have  the  king's  pardon  for  all  burglaries, 
robberies,  and  felonies  (except  murder  and  treafon)  by 
him  committed  before  fuch  difcovery  made ;  which  par- 
don fhall  be  likewife  a  good  bar  to  an  appeal.  5  Ann^ 
c.  31./  4. 
Sheriff  how  to  y,  Andthefneriff  on  producing  the  certificates,  and 
erepai  ,  receipts  for  the  faid  rewards,  may  dedu£t  the  fame  on   his 

accounts;  and  if  he  have  not  money  in  his  hands,  he  fhall 
be  repaid  out  of  the  treafury,  on  certificate  from  the  clerk 
of  the  pipe.      5  j^nn.  c.  2^'f'  3* 

Or  inftead  of  charging  the  fame  in  his  accounts,  he  may 
immediately  apply  to  the  commiffioners  of  the  treafury. 
who  fhall  forthwith  repay  the  fame  without  fee.     3  G.  c. 

35- /  4- 

Warrant  to  apprehend  a  burglar. 

Weflmorland.  <      To  the  conflable  of  — — 


PORAS  MUC  H  as  A.  I.     of in  the  county  of 

'•  yeoman^  hath  this  day  made  irformat'ion  and  com- 

plaint upon  oath.,  before  me.,  ^.  V .  efqiiire,  one  of  his  majefy's 
jujlices  of  the  peace  for  the  faid  county^  that  yejlerday   in  the 

night  the  dwelling  hoife  of  him  the  faid  h.  I.   at  -^ afore- 

faid  in  the  county  aforefaid^  zvas  felonioufy  and  hurglarioufly 
broken  open,  and  one  fiver  tankard  of  the  -value  of  5  1,  of  the 
goods  and  chattels  of  him  the  faid  A.  I.  felonioufly  and  hurgla- 
rioufy  Jiolen,  taken  and  carried  azvay  from  thence  ;  and  that 
he  hath  jujl  caife  to  fufpetly  and  aoth  fufpe£t^   that    A.  O.   late 

of ■  in  the  county    of labower^   the  faid  felony 

and  burglary  did  commit :  Thefe  are  therefore  in  his  faid  ma-^ 
jejiys  name  to  commatid  yoUf  that  immediately  upon  ftght  hereof 
you  do  apprehend  the  faid  A.  O.  and  bring  him  before  me  to  an- 
fwer  the  pretniffes.,  and  to  be  further  dealt  withal  according  to 
latu.  Herein  fail  you  not.  Given  under  my  hand  and  jeal 
the '  day  of in  the  year . 

Indidlment  for  proper  burglary. 

Weflmorland.  CT"  H  E   jurors  for  our   lord  the  king   upon 
their  oath  prefent^  That    A.  O.   late    of 

' in  the  county  of labourer^  on  the  — ~ day 

of  ■ in  the  •'  year  of  the  reign  of  ■ at  the  hour 

of  one  in  the  night    of  the  fame  day,    ivith  force  and  anns^ 

Qi inths  county  of  >>  the  divelling  houfe  of  A.I » 

felonioufy 
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ftknioujly  and  hurglar'ionfly  did.  break  and  cnter^  with  Intent 
him  the  Jaid  A.  1.  0/"  his  goods  in  the  jame  dwelling  houje  then 
beings  felor.iovjly    and  burglarioujly  to  fpcil  and   rob,  and  the 

fame  goods  felonioufty  and  burgh'  iojtjly  tojlealy  take,  and  carry 
away  ;  againji  the  peace  of  our  faid  lord  the  king,  his  crown 
and  dignity. 

Indiflment  for  burglary  and  larceny. 

Weftmorland.  CT' H  E  jurors  for    our    lord  the  king  upon 
their    oath   prefent.  That  A.  O.    late   of 

in  the  county  of  • labourer,   on  the day 

QJ' 'in  fk>i>  ,  year  cf  the  reign  of betwixt 

the  hours  of  ten  and  eleven  in  the  night  cf  the  fame  day,  with 
force  and  arms,  at  —■ — - —  in  the  county  of  — — —  the  dwell' 
ing  houfe  of  K.\.  felonioufy  and  burglarioify  did  break  and 
enter,  and  one  fiver  tankard  of  the  value  of  ^\,  of  the  goods 
and  chattels  of  him  the  faid  A.I.  in  the  fame  dwelling  houfe  then 
and  there  felonioufy  and  biirglarionfy  did  fie  al,  take,  and  carry 
away  \  againfl  the  peace  of  our  f' id  lord  the  king,  his  crczvn 
and  dignify. 

Burials.     See  Ecaiffei*. 


!•      7l/TJticiouf!y  and  voluntarily  burning  the  houfe  of  ano-  Houfe  burning 
^'^   ther,  'by  night  or  by  day,  is  felony  at  the  common~law.  j>^yhe  common 
1  Haw.  105. 

MaViciouf.y  and  vohintnrily'\  For  if  It  be  done  by  mifchance 
or  negligence,  it  is  no  felony.      3  In/1.  67. 

Yet  if  a  man  malicioufly  intending  only  to  burn  one 
perfon's  houfe,  happens  thereby  to  burn  the  houfe  of  an- 
other, it  is  certain  that  he  may  be  inditSled  as  having  ma- 
licioufly burned  the  houfe  of  that  other;  for  where  a  fe- 
lonious defign  againft  onenran  niifleth  its  aim,  and  takes 
efFeil  upon  another,  it  fhall  have  the  like  conftrucStion 
as  if  it  had  been  levied  againft  him  who  fufFers  by  it. 
I  Haw.  106. 

Burning]  Neither  a  bare  intention  to  burn  a  houfe,  nor 
even  an  a6lual  attempt  to  doit  by  putting  fire  to  a  part  of 
a  houfe,  will  amount  to  felony,  if  no  part  of  it  be  burned  : 
but  if  any  part  of  the  houfe  be  burnt,  the  offender  is 
guilty  of  felony,  notwithftanding  the  fire  afterwards  be  put 
cut,  or  go  out  of  itfelf.   i   Haw.  ic6. 
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The  houfe]  Not  only  a  manfion-houfe,  and  the  princi- 
pal parts  thereof,  but  alfo  any  other  houfe,  and  the  out- 
buildings, as  barns  and  ftables  adjoining  thereto;  and 
alfo  barns  full  of  corn,  whether  they  be  adjoining  to  any 
houfe  or  not,  are  fo  far  lecured  by  law,  that  the  mali- 
cious burning  of  them  is  felony  at  common  law.  i  Haw, 
105. 

Of  another']  Mr.  Hawkins  fays,  A  perfon  feifed  in  fee, 
or  but  poiTefled  for  years,  of  a  houfe  (landing  by  itfelf  at 
a  didance  from  all  others,  cannot  commit  felony  in  burn- 
ing the  fame  ;  Alfo,  that  it  feem^  the  much  ftronger  opi- 
nion, that  a  man  fo  feifed  or  poffeffed  of  a  houfe  in  a  town, 
who  burns  his  own  with  an  intent  to  burn  his  neighbour's, 
but  in  the  event  burns  his  own  only,  is  not  guilty  of  fe- 
lony; but  however  it  is  certainly  an  offence  highly  pu- 
nifhable,  in  regard  of  the  malice  thereof,  and  the  great 
danger  to  the  publicic  which  attends  it  ;  and  the  offender 
may  be  feverely  fined,  and  imprifoned  during  the  king's 
pleafure,  and  fet  on  the  pillory,  and  bound  to  his  good  be- 
haviour.'   I  Haw.  ic6. 

And  fo  it  was  in  Holmes^s  cafe,  M.  10  Cha.  Holmes 
was  indicted  at  Newgate  felTions,  and  convidied,  for  that 
he,  being  polTcffed  of  a  houfe  in  London  for  fix  years, 
remainder  to  another  for  three  years,  reverfion  to  the  cor- 
poration of  Haherdafhers  in  fee,  did  burn  the  faid  houfe. 
And  the  indi61:ment  being  removed  into  the  king's  bench 
by  certiorari,  it  was  held  by  three  juflices,  againft  the 
opinion  of  Cro;^^  jufiiice,  that  it  was  not  felony  to  burn  a 
houfe  whereof  he  was  in  poffeiTion  by  virtue  of  a  leafe  for 
years.  For  they  faid  the  burning  of  a  houfe  is  not  fe- 
lony, unlefs  it  be  the  houfe  oi  another.  Wherefore  he  was 
difcharged  of  the  felony.  But  becaufe  it  was  an  exorbi- 
tant oP/ence,  they  ordered,  that  he  ihould  be  fined  500 1 
to  the  king,  and  imprifoned  during  the  king's  pleafure  ; 
and  fliould  ftand  upon  the  pillory,  with  a  paper  on  his 
head  fignifying  the  offence  at  Wejiininjler  and  at  Cheap- 
fide,  upon  the  market  day,  and  in  the  place  where  he 
committed  the  offence  ;  and  fhould  be  bound  to  his  good 
behaviour  during  life..     Cro.  Car.  376. 

In  the  cafe  of  Elizabeth  Harris.,  at  Jyhfbiiry^  Lent  af- 
fizes  1753,  before 'Mr  Juftice  Z)^«^«;  Elizabeth  Harris y 
a  girl  of  14  years  of  age,  and  of  fufficient  underftanding 
for  her  years,  was  indi6ted  for  malicioufly  fetting  fire 
to,  and  burning  a  dwelling  houfe  in  the  poffefTion  of  Ed- 
VJard  Stokes :  and  Jlnne^  the  wife  of  iVilUam  Courfe,  was 
indided  as  an    accelTary  to    the   felony   before    the  fa£^. 
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The  prifoner  Elizaheth  Harris  was  the  da«gbter  of  the 
prifoner  Jtjne  by  a  former  hufband,  John  Harris.  It  ap- 
peared in  evidence  at  the  trial,  that  Joht  Harris  died 
feifed  of  the  equity  of  redemption  of  this  houfe  and  of  an- 
other adjoining  to  it,  fubje6l  to  a  mortgage  term  for  20  L 
And  that  the  equity  defcended  to  his  eldeft  fon,  a  child 
left  with  other  children  under  the  care  of  their  mother 
the  prifoner  Jnne\  who  was  intitled  to  dower  out  of  thefe 
houfes,  but  no  dower  was  ever  affigned:  That  Jnr.e  hav- 
ing the  care  of  her  fon  and  his  eftate,  let  thefe  houfes  to 
Edward  Stokes  Tit  xhz  vent  of  5I  a  year,  and  received  the 
rent  for  fome  time  ;  but  having  a  large  family  of  children, 
flic  was  obliged  to  afk  relief  of  the  pariili  where  file  lived: 
l^hat  (he  was  denied  fuch  relief,  on  account  of  thefe 
houfes  ;  the  parifliioners  inlifting,  that  the  overfeers  of 
the  poor  fhould  be  let  into  the  receipt  of  the  rent  be- 
fore file  fiiould  be  intitled  to  any  parochial  relief:  That 
thereupon  flie  frequently  declared,  fhe  would  fet  the  houf- 
ing  on  fire,  if  the  parifh  did  not  relieve  her;  that  file 
had  young  children,  whom  the  parilh  could  not  puniftl, 
tho'  they  might  punifh  her  ;  and  flie  would  order  the  leaft 
child  file  had  who  could  carry  a  coal  of  tire,  to  burn  the 
houfing  down  :  And  many  other  declarations  of  the  like 
kind  fhe  made,  which  difcovereJ  an  obllinate  refolution  in 
her  to  burn  the  houfes,  rather  than  fubmit  to  the  terms 
the  parifhioners  infifted  on.  It  appeared  farther,  that 
the  prifoner  Elizabeth  fet  the  houfe  on  fire  by  the  direc- 
tion of  her  mother  the  prifoner  Anne,  who  went  from 
home  on  purpofe  to  be  abfent    at    the  time  the  fa6t   was 

Committed  ;  and  that  no  other  houfe  was   burnt. The 

jury  found  both  the  prifoners  guilty.  But  a  doubt  arifing 
by  reafon  of  the  interefl  the  prifoner  Anne  had  in  the 
houfe,  Mr.  juftice  Denifon  thought  proper  to  refpite  judg- 
ment, in  order  to  take  the  opinion  of  the  judges,  on  the 

cafe. July  2^,   '753»  at  a  meeting  of  the  judges,  it 

was  unanimoufly  agreed,  that  both  the  prifoners  were  guilty 
of  felony.  The  only  doubt  was,  with  regard  to  the  inte- 
reft  the  prifoner  Anne  had  in  the  houfe ;  and  it  was  ground- 
ed on  the  reafoning  in  Holmes'' %  cafe  :  for  had  fiie  had 
fuch  eftate  in  the  houfe  as  v/ould  have  cleared  her  of  the 
charge  of  the  felony,  the  prifoner  Elizabeth,  who  a£led  by 

her  directions,  could  not  have  been  guilty  of  felony. • 

But  all  rthe  judges  agreed,  that  the  prifoner  y/««£'s  title 
to  dower  was  not  fuch  an  intereft  as  could  bring  her 
within  the  rule  in  Holmes's  cafe.  Holmes  had  the  poflef- 
fion  by  legal  title,  and  during  the  continuance  of  his  leafe 
could  maintain  his  pofleflion  againft   all  mankind ;  and 

there- 


29  B  JBuvmns. 

therefore  the  houfe  might  !n  a  limited  fenfe  be  called  his 
own.  But  in  the  prefent  cafe,  the  pofleffion  was  in  Ed- 
ward Stokes,  under  a  demife  from  y^nac  in  behalf  of  her 
fon,  and  fubject  to  a  yearly  rent  which  fhe  received.  And 
her  title  to  dower,  had  Edward  Stohs's  intereft  been  out 
of  the  cafe,  did  not  fo  much  as  give  her  a  right  of  entry, 
it  being  a  bare  right  of  a6lion.  Mr.  juRice  Dcnifon  faid, 
that  he  had  no  doubt  upon  him  from  the  beginning.  But 
it  being  a  new  cafe,  and  fome  of  the  bar  being  doubtful, 
he  thought  it  advifeable  to  take  the  opinion  of  the  judges. 
— At  the  next  aflizes,  judgment  of  death  was  pro- 
nounced upon  both  the  prifoners  ;  and  Jnne  the  mother 
was  executed.  But  Elizabeth  being  young,  and  acting 
under  her  mother's  dire(ftion,  was  reprieved,  and  recom- 
mended to  mercy  on  condition  of  tranfportation.— — — 
It  vsas  faid  in  the  debate  of,  this  cafe  by  fome  of  the  judges, 
and  not  denied  by  any,  that  had  Jnnc  been  feifed  of  the 
freehold  and  inheritance  of  the  houfe,  and  Stokes  in  pof- 
feffion  under  a  leafe,  it  would  have  been  felony  in  Jnne 
to  have  burnt  it:  otherwife  all  tenants  and  their  con- 
cerns would  be  very  much  at  the  mercy  of  their  land- 
lords. And  thi.  principle  the  three  judges  went' upon  in 
I^olmes^s  cafe,  doth  feem  to  warrant  this  opinion.  They 
confidered  the  houfe  then  under  confideration  as  the  pro- 
perty of  Holmes,  as  his  owil  houfe.,  by  reafon  of  the  ell  ate 
he  had  in  it  under  his  leafe.  Crcke  (who  differed  from 
them)  did  not  difpute  the  principle,  but  argued  againft 
the  cbnclufion  the  other  judges  drew  from  it.  And  if 
this  be  fo,  Mr.  juftice  Fofier  (ays,  he  does  not  fee  why 
it  may  not  with  ftri6l  legal  propriety  be  faid  of  a  rever- 
fioner,  who  (hould  malicioully  fet  fire  to  houfes  in  the 
pofleOion  of  his  tenants  under  leafes  from  himfelf  or  his 
anceftors,  that  he  burned  the  houjes  of  another.  The 
judgment  in  EJoImes^s  cafe,  to  fay  no  more  of  it,  was  a 
very  merciful  judgment.  The  houfe  might  with  ftrici 
legal  propriety  have  been  confidered  as  the  houfe  of  the 
landlord.  Both  landlord  and  tenant  have  a  property,  one 
temporary  and  limited,  the  other  abfolute  and  perpetual  ; 
like  the  perfon  to  whom  goods  are  delivered,  and  the  ab- 
folute owner  thereof,  in   the  cafe  of  larceny. Note, 

itwasflated  in  this  cafe^  that  the  daughter,  who  coin- 
mit'ed  the  fa<5l  at  tbe  inftigation  of  the  mother,  was  of 
the  age  of  i^.,  and  of  fufficieut  difcrclion.  But  if  the  mother 
had  emploi'ed,  as  fhe  threatened  fhe  would,  the  leaft  of 
her  children  ;  theny?;^mufl  havje  ^jeen  indicted  as  the  prin- 
cipal, fmce  the  child  not  being  of  years  of  difcretion  was 
ianocent.     Foji.  113,349. 
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2.  By  the  ilatutes  of  23  H.  8.  c.  i.  and  25  H.^.  c.  3.  Eyfiatutct 
No    perfon    who  fhall  be  found  guilty  for  wilful    burning  ^^■'"''"g  ^'^^^i^^- 
of  any  dv/clling    houfe,  or  barn   wherein    any  corn  Aiall  ^'^"^  [^'^"jj'^"'^ 
be,  nor  perfons  abetting,  procuring,  helping,    maintain- 
ing, or  counfelling  the  fame  fhall  be   admitted  to  the  be- 
nefit of  clergy. 

There  hath  been  much  learned  debate,  how  far  thefe 
fiatutes,  which  are  repealed  by  i  Ed.  6.  c.  12.  are  re- 
vived by  5  isf  6  Ed.  c.  10.  But  as  the  fame  is  cna6ied 
in  effecl:  by  other  fubfequent  fiatutes,  it  is  now  not  very 
material. 

By  the  4  c!f  5  P.  y  M.  c.  4.  Every  perfon  who  fliall 
malicioufly  command,  hire,  or  counfel  any  perfon,  wil- 
fully to  burn  any  dv/elling  houfe,  or  any  part  thereof,  or 
any  barn  then  having  corn  or  grain  in  the  fame,  fhail  not 
have  the  beneiit  of  his  clergy. 

But  acceflaries  after  fliali  have  their  clergy,   i  //.//  573. 

3.  Whoever  fhaJl  wilfully  and  of  malice  burn,  or  caul'e  Bu mine;  a  bam 
to  be  burned,  or   aid,  procure,  or  confent  to  the  burning  "r  ftackof  ccn, 
of  any  barn,  or  ftack  of  corn  or  grain,  within  any  of  the  '"  ^ '^-  """^^"^ 

■;  .  o  »  J  counties, 

counties  of  Cumherlavd^  Northumberlmid^   JFeJimorland,    and 

Durcfme^  (hall  be  guilty  of  felony  without  benefit  of  clergy. 
Andjuftices  of  the  peace  in  feiTions  may  hear  and  deter- 
mine the  fame.     43  El.  ^.13. 

4.  If  any  perfon  fhall   in   the  night  time,  malicioufly,  Eurnlns  in  the 
unlawfully,  and  willingly  burn,  or    caufe   to    be   burned,  "'S'^"^  flucksof 

11  J  -i^ni  r  1-  •         corn  or  hay, 

or  deilroyed,  any  ricks  or  Iracks    or  corn,  hay,    or  gram,  barns,  houfes, 
barns,  or  other  houfes  or  buildings,  or  kilns;  he  fhall  be  kilns, 
guilty  of  felony,   but  without  corruption  of  blood,  or  dif- 
inheritance  of  heirs  : 

And  the  judges  of  affize,  or  three  juftices  of  the  peace 
(li^. )  may  determine  the  fame,  fo  that  the  profecution 
be  within  fix  months  : 

And  the  faid  juftices,  on  rcqueft  of  the  party  injured, 
fhall  ifliie  their  warrant  for  apprehending  all  fuch  per- 
fons as  fhall  be  fufpeded  thereof,  and  take  their  examina- 
tion : 

And  fhall  caufe  all  others  who  to  them  fliall  feem  likely 
to  make  difcovcry,  to  appear  before  them,  and  give  infor- 
mation on  oath;  yet  fo,  as  no  perfon  to  be  examined  fhall 
be  proceeded  againft  for  any  offence,  concerning  which  he 
Ihall  be  examined  as  a  witnefs  and  fhall  upon  his  examina- 
tion make  a  true  difcovery  : 

And  if  fuch  witnefs,  being  duly  fummoned  fhall  re- 
fufe  to  appear,  or  to  be  examined,  they  may  commit  him 
to  the  common  gaol,  till  he  fubmit  to  be  examined  upon 
oath  ; 

And 
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And  they  (hall  iflue  warrants  for  fumnioning  jurors  : 
And  if  any  perfon,  being  found  guilty  (in  order  to  avoid 
judgment  of  death,  or  execution  thereupon)  fhall   make 
his  ele6tion  to  be  tranfported,  the  court  fhall  caufe  judg- 
ment to  be  entred  that  he  be  tranfported  to  fome  of  the 
plantations  (to  be  mentioned  in  the  judgment)  for   kven 
years;  and  if  he  fhall  return   before   the  expiration  of  the 
term,  he  fhall  fuffcr  death  as  a  felon,  and  as  if  no  fuch 
election  to  be  tranfported  had  been  made  by  him.     22  b* 
23  C.  2.  c.  7. 
Burning  by  the        5.  By  the  q  G.  C.11.  com.monly  called  the  Slack  Adl, 
JjJackAa:.  (which    is    inferted   more    at  length  under  the  title  ^A?*:^' 

A"',^  If  any  perfon  fhall  fet  fire  to  any  houfe,  barn,  or 
outhoufe,  or  to  any  hovel,  cock,  mow,  or  flack  of  corn, 
flraw,  hay,  or  wood  ;  [And  by  the  10  G.  1.  c.  32.  /.  6. 
tf  any  perfon  fhall  wilfully  and  malicioufly  fet  on  fire  any 
mine,  pit,  or  dclph  of  coal  or  cannel  coal :  which  of- 
fence, by  f.  4.  of  this  acl,  is  incorporated  with  the  of- 
fences in  the  Black  A6lj  he  fhall  be  guilty  of  felony  with- 
out benefit  of  clergy. 

And  the  hundred  fhall   be  chargeable,  as  in   cafes  of 
robbery,  for  the  damages  fuflained  (not  exceeding  200  1.) 

And  if  any  perfon  fhall  apprehend,  or  caufe  to  be  con- 
victed, any  offender,  and  fhall  be  killed,  or    wounded  fo 
as  to  lofc   an  eye  or  the  ufe  of  a  limb  in  endeavouring  to 
apprehend  him;  on  proof  thereof  made  at  the  feffions,  and 
on  certificate  thereof  from  thence,  he  fhall  be  entitled  to 
\     the  fum  of  50I.  to  be  paid   by  the  fherifF  in  thirty  days, 
the  fame  to  be  repaid  to  him  out  of  the  treafury. 
Houfe  burning         6.   Such  as  be  taken  for  houfebuming  felonioufly  done, 
njt  bailable.       ^rc  not  bailable  byjuflices  of  the  peace.     "^Ed.  i.  c.  15. 

2////?.  189. 
Burning  a  fliip.  y.  If  any  fhip  officer  or  mariner  fhall  wilfully  burn  the 
fhip  to  which  he  belongeth,  or  procure  the  fame  to  be 
done,  to  the  preiudice  of  the  owner  of  the  fhip  or  goods, 
he  fhall  be  guilty  of  felony  without  benefit  of  clergy. 
I  Ann.  Ji.  2.   f.  9. 

And    by    the    articles    of  the    navy,  22  G.  2.    c.  33. 

Every  perfon  who  fhall  unlawfully  burn  or  fet  fire  to  any 

magazine,  or  flore  of  powder,  or  fhip,  boat,  ketch,  hoy, 

orveflel,  or  tackle  or  furniture  thereunto  belonging,  not 

appertaining  to  an  enemy  or  rebel,  fhall  be  punifhed  with 

death,  by  the  fentence  of  a  court  martial.     Art.  25. 

Burning  mills,         g.  If  any  pcrfon  fliall  burn  or  fet   fire  to  any  wind  faw 

Jon^m'To  ^^'     f"'^^»  °^  other  wind  or  water  mill,  or  any  of  the  works 

mines.  belonging  thereto;  he  fnall  be    guilty  of  felony  without 

benefit  of  clergy.     And  if  any  petfon  fliali  burn  or  fet  fire 

to 
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to  any  machine  or  engine  belonging  to  any  mine;  he  ftiall 
be  guilty  of  felony,  and  tranfported  for  feven  years.     9  G. 

3-  ^'  29* 

9.  If  any  perfon  ftiall,  by  day  or  by  night,  in  a  riotous  Burning  wood 
open,  tumultuous,  or  in  a  fecret  and  clandeftine  manner,  Showing. 
forcibly,  or  wrongfully   and  malicioufly,  burn  any  wood, 

or  fprings  of  wood,  or  coppice  wood,  he  fliall  be  guilty  of 
felony,     i  G.Jf.  1.  c.  48.     6  G.  c.  16. 

And  any  two  juftices,  or  thejuftices  in  fefTions,  may 
caufe  the  offender  to  be  apprehended,  and  hear,  and  de- 
termine and  adjudge  the  offence.     0  G.  c.  16. 

But  if  the  offender  is  not  known,  then  the  perfon  in- 
jured (hall  have  fatisfadlion  from  the  inhabitants  of  the 
parifhes,  towns,  or  places  joining  thereon,  in  the  fame 
manner  as  for  dikes  and  hedges  overthrown  in  the  night, 
by  the  ftatute  of  13  Ed.  i.  c,  46.  (which  ena6ls,  that  if 
it  cannot  be  known  by  the  verdicSl  of  alTize  or  jury  who  did 
the  fa£i:,  the  towns  near  adjoining  fhall  be  diftrained  to 
levy  the  hedge  at  their  own  coft,  and  to  yield  damages)  un- 
lefs  the  offender  be  by  fuch  parifh,  town,  or  place,  con- 
vicfted  in  fix  months.     6  G.  c.  16. 

10.  No  perfon  fhall  on    any  mountains,  hills,  heaths,  Burning  ling, 
moors,    forefls,    chafes,  or   other  waftes,  burn  between  fg°^|  *""*'  ^^ 
Feb.  2,  and  June  24,  any  grig,  ling,  heath,  furze,  gofs  or 

fern;  on  pain  of  being  committed  to  the  houfe  of  cor- 
redlion  for  any  time  not  exceeding  one  month,  nor  lefs 
than  ten  days,  there  to  be  whipt,  and  kept  to  hard  labour. 
4  fs"  5  /^.  r.  23.  /  u. 

11.  If  any  perfon  fhall  fet  fire  to,  burn,  or  deflroy  any  Burning  gofs, 
gofs,  furze,  or  fern,  in  anyforefl  or  chafe  without  confent  (urze> or  fen*  in 
of  the   owner  or  perfon  chiefly  entrufled  with  the  cuflody 

of  (uch  foreft  or  chafe,  or  fome  part  thereof,  or  fhall  be 
aiding  therein,  and  being  brought  before  a  juflice,  fhall  be 
thereof  convidled  by  confeiTion,  or  oath  of  one  witnefs,  or 
on  view  of  the  juftlce,  he  fhall  forfeit  not  exceeding  5  1, 
nor  lefs  than  40  s,  half  to  the  informer,  and  half  to  the 
poor  ;  if  not  forthwith  paid,  to  be  levied  by  diflrefs  ;  and 
if  no  fufficient  diflrefs  can  be  found,  the  juflice  ftiall 
commit  him  to  the  common  gaol  for  any  time  not  exceed- 
ing three   months,  nor  lefs  than  one  month.     28  G.  2. 

€.  19.  /.    3. 

12.  If  any  perfon  fhall  maliciouflv,  willingly,  and  un-  Burning  a  laden 
lawfully,  burn   or    caufe  to    be  burnt,  any  wain  or  cart,  '^^l^\°^ 
laden   with    coals,  or   with  any  goods   or  merchandizes  j 

or  any  heap  of  wood  prepared,   cut,  or  felled  for  making 
coals,  or  billets,  or  talwood ;  he  fhall  forfeit  treble  da- 
rn a  2;es 
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mages   to  the  party  grieved,  to  be  recovered  by  aclion  of 
trefpafs:  and  alfo   lo  I,    as  a  fine  to  the  king.     37  H.  8. 
c.  6.  /  4. 
puninim-ntrpfa       13.  If  any  fcrvant,  through  negligence  or   careleflnefs, 
/cfvant  careieily  (]-,,j])   f^pg  qj.  caufc  to  be  fired  any  dvi^elling  houfe,  or  out- 
unga       -      ^joufe  or  houfes,  and  be   thereof  convicted  on  the  oath  of 
one  witnefs   before  twojuftices,  he  fhall  forfeit  lool,  to 
the  churchwardens  of  the  parifli  where  the   fire  fhall  hap- 
pen, to  be    diftributed  by  them   to    the  fufferers,  in  fuch 
proportions  as  to  them  fliall  feemjuft;  and   if  he  do  not 
pay  the   fame  immediately  on  demand  to  the   churchwar- 
dens, the  faid  juftices  fliall  commit  him  tafome  workhoufe 
or  houfe   of  corredion  for  eighteen  months,  there  to  be 
kept  to  hard  labour.     6  j^n.  c.  n^i. 

And   by  14  G.  3.  c.  78.  f.  84.  If  any  fervant  through 

negligence  (hall  fire,  or   caufe   to   be  fired   any  dwelling 

houfe,    outhoufe,  or   other  buildings,  on  being  lawfully 

convicted,  before  two    or  more  juftices,  fhall  forfeit    an4 

pay  lool  to  the  churchwardens  or  overfeers  of  the  parifh 

where  fuch  fire  Ihall  happen,  to  be  diftributed  among  the 

fufferers:   And  in  cafe  of  non-payment,  immediately  after 

convidion,  fhall   by  warrant  under  the  hands  and  feals  of 

two  or  more  juftices,  be  commited  to  the   common  gaol 

or  houfe  of  correction,  for  the  fpace  of  18  months,  there 

to  be  kept  to  hard  labour. 

Tlii-eatniiT'to  14-  Bv  the   commillion  of  the  peace,  any  juftice  may 

bum  a  houfe.      caufe  to  come  before  him,  all   thofe  who   to   any   of   the 

people  concerning  the  firing   of   their    houfes   have  ufed 

threats,  to  find    fufficient  fecurity  for  the  peace  or  their 

good   behaviour  towards  the  king  and  his  people;   and  if 

thev  fhall  refufe  to  find  fuch  fecurity,  may  caufe  them  to 

be  fafely  kept   in  the   king's  prifons,    until  they  (hall  find 

fuch  fecurity. 

And  by  the  9  G.  c.  22.  If  any  perfon  fliall. fend  any  let- 
ter, without  any  name  fubfcribed  thereto,  or  figned  with 
a  fictitious  name,  threatning  to  burn  any  houfe,  outhoufe, 
barn,  ftack  of  corn  or  grain,  hay  or  ftraw ;  he  fliall  be 
guilty  of  felony  without  benefit  of  clergy. 

Eurying  InWoollen.   See  (L^LlOOlIen  ^anUfactUte. 
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Bntthtr, 

I.  T  F  any  butchers  fhali  confpire   not   to    fell  their  vie- ^.^.c-^jj^, . 

J[  tuals  but  at  certain  prices;  every  fuch  perfon  ff)all  rAiii;  the  price 
forfeit  for  the  firft-  offence  lol  to  the  king,  and  if  not  paid  ofvid-iuah. 
in  fix  days,  he  fhall  fuffer  twenty  days  imprifonment,  and 
fhall  only  have  bread  and  water  for  his  fuflenance  j  for  the 
fecond  offence  20I  in  like  manner,  or  the  pillory;  and 
for  the  third  offence  40  1  or  pillory,  and  the  lofs  of  an  ear, 
and  to  be  taken  as  a  man  infamous,  and  not  to  be  credited 
in  any  matter  of  judgment.  And  the  fefuons  or  leet  may 
determine  the  fame,     2  W  3  Ed.  6,  15. 

2.  No   butcher  fhall  flay  any   b^fl:  within  any  walled  Not  to  klllma 
town,  except  Cnr/iJIe  znd  Berzuick;  on  pain  of  forfeiting  for  walled  town. 
every  ©X   12  d,  every  covi^  and  other  beafl  8  d,  half  to  the 

king,  and  half  to  him  that  will  fue.     4  H.  y.   c.  3. 

3.  A  butcher  that  felleth  fvvines  fiefh  mtazled,  or  rlefli  Selling  unwhoi- 
dead  of  the  murrain,  fhall  for  the  firfl  time  be  grievoufly  •-"^-"^'"* 
amerced,  the  fecond  time  fuffer  judgment  of  the  pillory,  the 

third  tim^e  be  imprifoned  and  make  line,  and  the  fourth 
time  forfwear  the  town.  Ordinance  for  bakers.  Hawk. 
Stat.  r.  I.  p.  iSr. 

4.  If  any  butcher  fhall  kill   or  fell  anv  victual   on  the  ^ot^ '^"' kH!  or 
Lord's  day,  he  fhall    forfeit    6  s   8  d,  one  third  to  the  in-  |,^Jo" 'l^<=Lc.d'3 
former,  and  two  thirds   to  the  poor,  on  conviction  before 

one  jufticc,  on  his  own  view,  or  confeffion,  or  oath  of  tv/o 
witneffcs,  to  be  levied  by  ihe  coadable  or  churchwarden. 

3a    C.J. 

5.  No  butcher  fhall    water  any  hide,  except   in  ymu,  No"  to  water 
yuly,  and  Auguji-^  on  pain  of  3s  4d  for  each  offence;  one  ^"*^^' 
third  to  the  king,  one  thitd  to  the  informer,  and  one  third 

to  the  town  or  lord  of  the  liberty,      i  y.  c.  21.  f.  2,  50. 

And  the  feffions  or  lect  may  hear  and  determine  the 
fame.    f.  50. 

Or,  any  two  juflices,  near  the  place,  may  (in  three 
months  after  the  offence  committed)  ftunmon  the  party 
accufed,  and  the  v.'itneffjs;  and  upon  the,  party's  appear- 
ance, or  contempt  in  not  appearing,  oh  proof  of  notice 
given,  may  exaniine  the  witneffes  on  Oath,  and  give  judg- 
ment, and  iffue  warrants  under  tJieir  hands  to  levy  the  pe- 
nalty by  diftrcfs  ;  and,  if  not  redeemed  in  fix  days-,  the  fame 
to  be  fold.  They  may  alfo  mitigate  the  penaUicf,  fo  as 
they  reduce  them  not  to  iefs  than  a  fourth  part,  over  and 
above  the  cofls  and  charges.  And  any  perfon  aggrieved 
R)ay  appeal  to  the  next  fefTions,  who  may  finally  determine 

the  ■ 
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the  fame  ;  and  in  cafe  of  convi£lion,  iflue  warrants  for 
levying  the  penalties.     9  An.  c.  11,  f.  36,  37. 

6.  No  butcher  fhall  put  to  fale  any  hide  puirified  or  rot- 
ten ;  on  pain  of  3  s  4d  for  each  offence,  in  like  manner. 
I  J.  c.  22.  /  2. 

7.  No  butcher  (hall  be  a  tanner  or  currier;  on  pain  of 
6s  8d  a  day,  to  be  recovered  and  hvied  in  like  manner, 
1  J.  c.  22./  2,  25. 

8.  If  any  raw  hide  fhall  wilfully  or  negligently  be 
gafbed,  in  the  flaying  thereof;  or  being  gafhed,  be  offered 
to  fale  ;by  any  butcher  or  other  ;  the  offender  fhall  forfeit 
2S  6d  for  fuch  hide,  and  is  for  a  calf  fkin  ;  half  to  the 
poor,  and  half  to  the  informer:  To  be  levied  by  two 
juflices  in  like  manner.     9 -</«.  c,  ii.f.ii. 


IButter  anD  cljeefe. 

/.   Concerning  the  packing,  weight,  and  goodnefs  of 

hitter. 
11,   Concerning  the  Jhipping  of  butter  and  cheeje  for 

London, 

/.    Concerning  the  packing,  weighty  and  goodnefs  of 
butter. 


Weight  of  the 
calk  to  be  mark' 


I.  "T^  VE  RY  farmer  and  other  perfon  packing  up  butter 
1  *v  for  fale,  fhall  fet  upon  every  firkin  and  calk,  when 
the  fame  is  fully  feafoned  in  water,  a  continuing  vifible 
mark  of  the  juft  weight  of  the  empty  cafk  ;  on  pain  of  for- 
feiting for  every  offence  the  fum  often  fhillings  for  every 
hundred  weight  of  butter  otherwife  packed,  and  fo  pro- 
portionably  for  a  greater  or  leffer  quantity;  half  to  the 
churchwardens  and  overfeers  for  the  ufe  of  the  poor,  and 
half  with  double  cofls  to  him  who  fhall  fue  for  the  fame  in 
feffions,  .by  adion  of  debt,  indidment,  information,  or 
prefentment.  13  y  14.C  2.  c.  26.  /.  5,  6. 
Weight  of  a  put  2.  Alfo  evcrv  potter  fliall  fet  upon  every  pot  which  he 
to  be  marked.  {Jjall  fell  for  packing  up  butter,  the  juft  weight  of  the  pot 
when  it  is  burnt,  together  with  the  firft  letter  of  his  chri- 
liian  name,  and  his  furname  at  length  ;  on  pain  of  i  s. 
And  no  perfon  fhall  expofe  to  fale  any  butter  packed  up  in 
any  pot  not  fo  marked,  on  pain  of  2  s  for  every  fuch  pot. 

T© 
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To  be  recovered  and  applied  in  like  manner.     13  ^  14 
C.  2.  c.  26.  /  6. 

3.  Every  kilderkin  of  butter  fliall  contain  112  pounds,  Weight  and 
and  every  firkin  56  pounds  neat,  or  above :  every  pound  s°<^^nots. 
containing  16  ounces,  befides  the  tare  of  the  cafk,  of  good 
and    merchantable  butter  ;  and  every  pot  of  butter  Ihall 
contain  14  pounds  neat,  or  above,  befides  the  weight  of 
the  pot ; 

And  no  butter  which  is  old  or  corrupt  fhall  be  mixed  or 
packed  up  with  any  butter  which  is  new  and  found  ; 

Nor  any  whey  butter  fhall  be  packed  or  mixed  with  any 
butter  made  of  cream  ; 

And  every  caik  or  pot  of  butter  fhall  be  of  one  fort  and 
goodnefs ; 

And  no  butter  fhall  be  faked  with  any  great  fait,  but  fhall 
be  falted  and  faved  with  fmall  fait ;  nor  more  fait  fhall  be 
intermixed  with  it  than  fhall  be  needful  for  its  prefer- 
vation : 

On  pain  that  every  owner,  farmer,  or  packer  of  butter, 
not  putting  up  in  each  kilderkin,  firkin,  and  pot,  to  be 
fold  or  expofed  to  fale,  fuch  quantities  as  aforefaid,  or 
offending  in  falfe  packing  as  aforefaid,  for  every  offence 
fhall  forfeit  the  value  of  all  the  butter  fo  falfe  packed  ;  and 
for  every  offence  where  any  kilderkin,  firkin,  or  pot  fliall 
be  found  to  contain  a  leffer  quantity  of  butter  than  as 
above,  fix  times  the  valu"e  of  every  pound  of  butter  that 
ihall  be  wanting  in  fuch  cafk  or  pot  j  to  be  recovered  and 
applied  as  aforefaid.      13  ^  14.  C.  2.   c.  26.  f.  2. 

4.  And  when  the  farmer  or  other  perfon  hath  filled  the  Owner  to fet  is 
cafk  with  butter,  he   fliall  befides  the  former  mark  of  the  "*!"^  °"  ^'^^ 
weight  of  the  cafk,  fet  alfo  on  the  cafk  the  firft  letter  of  his 
chriftian  name,  and   his  furname  at  length    with  an  iron 

brand  ;  on  pain  of  forfeiting  for  every  oft'ence  the  fum  of 
10  s,  for  every  hundred  weight  of  butter  otherwife  packed, 
and  for  more  or  lefs  proportionably  j  to  be  recovered  and 
applied  in  like  manner.      13  iff  14  C.  2.  c.  26./  5. 

5.  And  every  cheefemonger  and  other  who  fhall  fell  any  Chcefemonger 
kilkerkin,  firkin,  pot,  or  other  calk  of  butter,  fhall  deliver  to^^^^'i^'"  ^^e 
therein  the  full  quantity  and  due  quality;  or  fhall  be  liable  quality.'*^ 

to  make  fatisfadion,  according  to  the  price  thereof.  13 
^  14  C.  2.  c.  26.  /.  3. 

6.  And  no  cheefemonger  or  other  perfon  fhall  repack  for  Cheefemonger 
fale,  any  butter,  in  any  kilderkin,  firkin,  or  other  cafk,  or  ^*"  "°^  "^S""^ 
pot,  on  pain  of  forfeiting  doable  value  thereof;  to  be  re- 
covered and   applied   in  like  manner.      13   ^    14  C   2. 

c.  26.  /.  4. 

Vol.  I.  X  7.  The 
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In  what  time  the      ^.  The  profecution  for  the  offences  above,  fhall  be  com-' 
piofccution  ihall  menced  in  four  months  after  the  fale  of  the  butter.      13  ^ 

14  C.  2.  c.  26.  /  7. 
Profecution  not       8.  Hut   provided  ncvcrthelefs,  that  no    feller  of  butter 
to  be,  if  the       fhall  be  charged  with   any  of  the  faid  pcnakic-s,  after  the 
Proved  ki'' '^'    buyer  hath   bought  the   butter  and    approved  it.     4  IK 
^"'''  '*  c.-j./.i. 

Fraud  after  fale,      9.  And  for  preventing  any  fraud  in  the  feller,  after  the 
by  the  feller.       fa6lor  or  buyer  hath  bought  the  butter,   the  faid  fa6ior  or 
buyer  fhall  fet  his  feal,  or  mark,  or  name  upon  it,  or  upon 
the  cafk  ;  and  if  it  fhall  be  afterwards  exchanged  or  opened, 
and  the  cafk  changed,  or  any  bad  butter  mixed  or  packed 
*  up  with  good  butter,  or  any  other  fraud  be  committed  by 

the  feller  ;  and  he  be  convi6led  thereof,  before  one  julHce, 
by  oath  of  one  witnefs,  or  confefilon,  he  Hiall  forfeit  20  s 
for  every  firkin  and  offence,  to  be  levied  by  the  conflable, 
bydiftrefs,  and  to  be  diftributed  by  thejuftice,  half  to  the 
churchwardens  and  overfeers  for  the  ufe  of  the  poor,  and 
half  to  the  informer.   4  IV.  c.  7.  f.  3. 

But  any  perfon  aggrieved  may  appeal  to  the  next  fef- 
fions,  giving  20  1.  bond  to  the  party,  to  pay  cofls  (in  a 
month  after)  if  he  is  not  relieved  on  his  appeal,  id. 
/.  10. 

//.   Concerning  the  Jhipping  of  butter  and  cheefe  for 
London. 

No  undue  pre-         ^'  Every  warehoufekecper,  weigher,  fearcher,  or  fnip- 

fetenwe.  per  of  butter  and  cheefe,  fhall  receive  all  butter  and  cheefe 

that  fhalj^  be  brought  to  him,  for  the  London  cheefemongprs, 

and    fhip  the   fame  without   undue   preference  ;   and  fhall 

have  for  his  pains  2  s  6  d  for  every  load  :  and   if  he  (hall 

make  default,   he  fhall,  on  convi6lion  before  one  juftice,  on 

oath  of  one  v/itnefs,  or    confeffion,  forfeit  for  every  firkin 

of  butter  los,  and  for  every  weigh  of  cheefe  5  s,  half  to 

the  churchv/ardens  and    overfeers  for  the  ufe  of  the  poor, 

and  half  to  the  informer,  to   be  levied  by  the  conllable  by 

diflrefs  and  fale.     ^  JV.  c.   7.  /  4. 

Book  of  entry.         Z.   And  he  fhall  keep  a  book  of  entry  of  receiving  and 

{hipping  the  goods  ;  on  pain  of  2  s  6  d  for  every  firkin  of 

butter,  and  weigh  of  cheefe,  to    be  levied  and  applied  in 

like  manner;  and  for  want  of  diftrefs,  to  be  committed  till 

paid.     4/^.  c.  7-/5. 

Mafterofaihip      3-  ^    m after  of  a  fhip  refufmg    to  take   in   butter  or 

refufing  to  take  cheefe,  before   he  is   full    laden  ^except    it  be  a   cheefe- 

*"•  monger's   own  fhip  fent  for   his  ov/n  goods),  Ihall  forfeit 

for  every  firkin  of  butter  refufed  5  s,  and  for  every  weish 

of 
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of  cheefe  2  s  6  d,  to  be  levied  and  applied  in  like  manner. 

4.  Perfon  aggrieved  by  the  determination  of  the  juftice,  Appeal, 
may  appeal  to  the  next  feflions,  giving  20 1  bond  with  one 

or  more  fureties,  to  the  party,  to  pay  cofts  (within  a 
month  after)  if  he  is  not  relieved  on  his  appeal.  4  JV. 
c.  7.  /  10. 

5.  But   this  ai£t  {hall  not  extend  to  any  warehoufe  in  Exception.: 
Chefiire  or  Lancajh'ire.     ^  W.  c.  7.  f.  9. 

Note  ;  There  are  fpecial  diredlions  in  the  ail  of  8  G, 
c.  27.  concerning  the  felling  of  butter  in  the  city  of  Torky 
and  the  acl  of  the  ly  G.  2.  c.  8.  concerning  the  fame  in 
New  Mahon  j  which  are  not  general  enough  to  be  here  in- 
fer ted. 


Buttons. 

I.  "l\T^  perfon  (hall  fell  or  ofFer  to  fale,  or  import,  any  Forelgnbuttoni.; 

\_/^  foreign  bone  lace,  cut- work,  embroidery,  fringe, 
band  firings,  buttons,  or  needle-work,  made  of  thread 
and  filk,  or  either  of  them,  or  any  foreign  buttons  what- 
foever  j  on  pain  that  he  who  (hall  ofFer  them  to  fale  (hall 
forfeit  the  fame  and  50  1,  and  the  importer  fhall  forfeit  the 
fame  and  loci,  haU  to  the  king,  and  half  to  him  that 
ihall  fue,      13  ^  14  C.  2.  £•.  13. /.  2.     ifW.c.\o,f.i. 

And  on  complaint  and  information  given  to  a  juftice 
of  the  peace,  at  times  reafonable,  he  Ihall  iflue  his  war- 
rant to  the  conftable,  to  enter  and  fearch  for  fuch  manu- 
fa£fures  in  the  (hops  being  open,  or  warehoufes,  and 
dwelling  houfes  of  fuch  perfons  as  Ihall  be  fufpeded,  and 
to  feize  the  fame.  13  ^  14  C  2.  c.  13.  /  3.  4  W. 
c.  10.  f.  3. 

And  foreign  lace  and  needle-work  condemned,  fhall  not 
be  fold  or  delivered  out  of  the  warehoufe  wherein  the  fame 
(hail  be  fecured,  otherwife  than  on  condition  of  exporta- 
tion,    7^.3.^47.7:9. 

And   Englijh  bone-lace,    needle  work,    point,  or  cut 
work,  may  be   exported   cuftom    free.       11  iff  12//^. 

3'f'  15- 

2.   No    perfon  fhall  make,  fell,  or  fet  on   any  buttons  WooJeo 'out- 
made  of  wood  only,  and  turned  in  imitation  of  other  but-  ^''"** 

X  2  tOHSji 
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tons;  on  pain  of  40  s  a  dozen,  half  to  the  king,  and  half 
to  him  that  fliallfuc  in  any  Court  of  record.     10  li^.  c.  2. 

Made  cf  wood  only]  H.  i-^  TV.  King  and  Roberts.  An 
information  was  exhibited  againft  the  defendant,  for  having 
made  wooden  buttons,  contrary  to  the  ftatute.  Upon 
trial,  the  jury  found  a  fpecial  verdict,  that  all  the  button 
was  of  wood,  but  there  was  in  it  a  fhank  of  wire.  And 
after  argument,  judgment  was  given  for  the  king,  namely, 
that  this  was  a  button  of  wood,  notwithftanding  the  fhank, 
which  is  no  efl'ential  part  of  buttons  ;  for  buttons  of  filk  and 
hair  have  no  {hanks.     Lord  Rayin.  712. 

Cloth  buttons.  3-  -^7  ^^  ^"^^^  ^^  "^  ^^  ^°  ^^^'  '■•  ^*  ^°  perfon  fhall 
make,  fell,  or  fet  on,  any  buttons  made  of  cloth,  ferge, 
drugget,  frize,  camlet,  or  other  ftuft's  of  which  clothes 
are  ufually  made  on  pain  of  40  s  a  dozen,  half  to  the 
king,  and  half  to  him  that  fhall  fue  in  any  court  of 
record. 

And  by  the  8  An.  c.  6.  No  taylor  or  other  perfon  fhall 
make,  fell,  fet  on,  ufe,  or  bind  on  any  clothes,  any  but- 
tons, or  button-holes,  made  of  or  ufed,  or  bound  with 
ferge,  drugget,  frize,  camlet,  or  other  fluffs  of  which 
clothes  are  ufually  made;  on  pain  of  5I  a  dozen,  half  to 
the  king,  and  half  to  him  that  fhall  fue  in  any  court  of  re- 
cord ;  or  on  complaint  to  two  juftices,  they  may  fummon 
v/itnelTes,  and  levy  the  penalty,  and  return  the  overplus  if 
any  be,  and  if  any  perfon  is  aggrieved,  he  may  appeal  to 
the  next  feflions. 

But  by  this  acl  no  power  is  given  to  make  diflrefs.  The 
next  that  occurs,  is  the  flatute  of  4  G.  c.  7.  which  in  the 
ilatutes  at  large  is  a  loofe,  injudicious,  and  ungrammatical 
a61:,  and  by  its  garb  may  well  enough  feem  to  have  been 
drawn  up  by  the  taylors  or  button-makers  ;  whereby  it  is 
enabled  as  follows  ; 

No  taylor  or  other  perfon  (hall  make,  fell,  fet  on,  or 
bind  on  any  clothes,  any  buttons,  or  button-holes  made 
of,  or  ufed,  or  bound  with  cloth,  ferge,  drugget,  frize, 
camlet,  or  any  fluffs  that  clothes  are  ufually  made  of 
(velvet  excepted) ;  on  pain  of  40  s  a  dozen  :  To  be  deter- 
mined by  one  juflice  where  the  offence  fhall  be  difcovered, 
or  the  offender  fhall  inhabit,  on  oath  of  one  witnefs,  in 
three  months  after  the  offence  committed  ;  and  to  be  di- 
flrtbuted  (charges  of  conviiStion  firil  deduced)  half  to  the 
informer,  and  half  to  the  poor  oftheparifh  or  place  where 
the  offence  fhall  be  difcovered  :  if  not  paid  (being  lawfully 
demanded)  in  14  days  after  convi6lion,  the  juflice  fhall 
iifue  his  warrant  to  the  conflable  where  the  offender  dwells, 

or 


Buttons.  309 


or  can  be  found,  to  levy  it  by  diftrefs  and  falB  ;  and  where 
no  fufEcient  diftrefs  can  be  found,  hefhall  be  cornmitted  to 
the  common  gaol  of  the  county  or  place  where  he  ihall  be 
found,  to  be  kept  to  hard  labour  for  three  calendar  months. 
Perfons  aggrieved  may  appeal  to  the  feffions,  giving  fuf- 
ficient  notice;  and  the  feffions  may  allow  cofts  to  the  party 
aggrieved. 

And  taylors  caufing  their  apprentices  or  fervants  to 
make  fuch  clothes,  Iball  themfelves  be  fubje<?t  to  the 
penalties. 

And  all  fuch  clothes,  made  with  fuch  buttons  and  but- 
ton-holes, expofed  to  fale,  (hall  be  forfeited  and  feized,  arid 
recovered  and  difpofed  of  as  the  other  penalties. 

And  by  the  ftatute  of  the  7  G.JI.  1.  c.  11.  No  perfon 
fhall  ufe  or  wear  on  any  clothes  (velvet  excepted)  any  fuch 
buttons  or  button-holes;  on  pain  of  40  s  a  dozen,  on 
conviftion  by  confefTion,  or  oath  of  one  witnefs  ;  and  any 
juftice  of  the  peace,  where  the  offence  fhall  be  committed, 
or  the  cfr'ender  fhall  inhabit,  fhall  on  complaint  or  in- 
formation on  oath,  of  any  credible  perfon,  in  one  month 
after  the  offence,  fummon  the  party,  and  on  his  appear- 
ance or  contempt,  examine  the  matter,  and  on  due  proof 
by  confeffion,  or  oath  of  one  witnefs,  convidl  the  offender, 
and  caufe  the  forfeiture  by  his  warrant  to  be  levied  by 
diflrefs  and  fale  ;  the  faid  penalties  to  be  half  to  him  oa 
whofe  oath  the  party  fhall  be  convifled,  and  half  to  the 
poor  of  the  parifh  where  the  offence  fhall  be  committed. 
And  perfons  aggrieved  may  appeal  to  the  next  quarter  fef- 
fions, giving  8  days  notice. 

To  hi 771  071  ivhcfe  oath  the  party  Jhall  he  conv'iSledl  This  is 
almofl  the  only  inilance  where  a  fhare  of  the  penalty  is 
given  in  exprefs  words,  in  a  popular  adion,  to  the  party 
on  whole  oath  any  perfon  is  convicted  ;  and  the  contrary 
dodrine  feems  generally  to  prevail,  that  the  defendant 
fhall  not  be  condemned  upon  the  fole  teflimony  of  the 
plaintiff  fwe.ring  for  his  own  interefl  :  And  it  is  certainly 
againfl  the  common  law,  that  fuch  a  perfon  fhould  be  a 
witnefs  at  all  ;  and  therefore  his  right  to  gire  evidence  in 
his  own  caufe,  and  the  power  to  conviiSt  the  defendant  upon 
that  fole  evidence,  mufl  depend  on  the  exprefs  words  of 
fome  flatute. — Not  to  mention,  that  here  is  no  difpofal  of 
one  moiety  of  the  penalty;  if  the  party  is  convifted  by  his 
own  co7ifejjion. 
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7.  By  the  common  law. 
II,  Byfiatute. 

I,  By  the  common  law. 

IT  feemeth  to  be  an  high  offence  at  common  law,  to  buy 
or  fell  any  doubtful  title  to  lands  known  to  be  difputed, 
to  the  intent  that  the  buyer  may  carry  on  the  fuit,  which 
the  feller  doth  not  think  it  worth  his  while  to  do,  and  on 
that  confideration  fells  his  pretenfions  at  an  under  rate  : 
and  it  feemeth  not  to  be  material  whether  the  title  fo  fold 
be  a  good  or  bad  one,  or  whether  the  feller  were  in  poflef- 
fion  or  not,  unlefs  his  pofleflion  were  lawful  and  uncon- 
tefted  J  for  all  pra(5lices  of  this  kind  are  by  all  means  to 
be  difcountenanced,  as  manifeftly  tending  to  oppreilion,  by 
giving  opportunities  to  great  men  to  purchafe  the  difputed 
titles  of  others,  to  the  great  grievance  of  the  adverfe  parties, 
who  may  often  be  unable  or  difcouraged  to  defend  their 
titles  againft  fuch  powerful  perfons,  which  perhaps  they 
might  fafely  enough  maintain  againft  their  proper  adver- 
fary.      i  Haw.  ibi. 

II.  By  Jlatute. 

1.  By  the  ftatute  of  13  Ed.  i.  f.  49.  No  per/on  of  the 
iing's  houfe  J])all  buy  any  title  vohilji  the  thing  is  in  difpute  ;  on 
pain  of  both  the  buyer  and  feller  being  punijhed  at  the  king's 
pleafure. 

2.  And  by  32  H.  8.  c.  q.  None  jhall  buy  any  pretenced 
right  in  any  landy  unlefs    the  feller  hath  been  in  pojpjfton  of  the 

fame.y  or  of  the  reverfion  or   remainder  thereof  or  taken  the 
rents  and  prof  ts  thereof  for  one  year  next  before  ;  on  pain  that 
the  feller  Jhall  forfeit  the  land^  and  the  buyer  the  value,  half 
to  the  king,  and  half  to   him  that  Jhall  fue  within  one  year. 
f.   2,  6. 

Pretenced  title"]  But  he  who  is  in  lawful  pofleflion  may 
purchafe  the  pretended  title  of  any  others.  32  H.  8. 
c.  9.  /  4. 

One  year  before"]  But  no  conveyance  made  by  one  who 
bath  die  uncontefted  poflTeflion,  and  undifputed   abfolute 

propriety 
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propriety  of  land?,  is  any  way  within  the  meamng  of  this 
llatute.      I  Hcnu.  265. 

3.   jind  the  offence  of  huyuig  of  titles   may  be  laid  in    any 
ceunty  at  thepleajure  cj  the  informer.   31  El.  c.  5.  f.  4. 


Cnl)tli1llC0;  Stealing:    The  fame  penalty  as   for 
liealing  ,tiirnips.     For    which,    fee    the    Title 

Curnip0. 

Callico.     See  €tClfe. 
Cambricks.     See  JLiliril. 
Candles.     See  C.CCde. 
Capias.     See  p^OCCf^. 


CarSs  ^nB  SDice. 

I.   T>  Y  the  10  Ann.c.  19.     No  playing  cards  or  dice  Importation 
l!y   (hall  be  imported.  prohibited. 

2.  By  the  9  An.  c.  23.     Shall  be  paid,   for  every  pack  Duty  on card-s 
of  cards  made   in    Great  Britain,   a    duty  of  6  d.   By  29  afi<i '1'=^. 

G.  2.  c.  13.  a  further  duty  of  6d.  And  by  16  G.  3.  c, 
34    a  further  duty  of  6  d. 

And  bv  9  An.  c.  23.  for  every  pair  of  dice  5  s.  By  29 
G.  2  ^•13.  a  further  duty  of  5  s.  And  by  16  G.  2.  c, 
34.  a  further  duty  of  2s  6d.        . 

The  fame  to  be  under  the  management  of  the  commif- 
fioners  of  the  ftamp  duties. 

3.  All  makers  of  cards  or   dice,    before  they  begin   to  Places  of  mak- 
make  them,  ihall  give  notice  in  writing   of  the   houfe    or '"8  c« l»e encred. 
place  v/here  they  intend   to  make   them,  to  the  commif- 

fioners  or  their  officer  next  adjacent,  on  pain  ot  50  1.  9 
An.  c.  23-  /  41  •  -A^^d  alfo  all  the  cards,  dice,  materials, 
and  utenfils  fliall  be  forfeited.    10  Jn.  c.  ig.  f.  166. 

4.  And  every  mak^r   of  cards  fhall  fend  to  the    com-  providing  ma« 
mifiioncrs  a  fufficicnt  quantity  of  paper,  in    order  to  have  t^'^ls. 

as  many  aces  of  fpades  imprelled  thereon  as  fuch  maker 
fhall  defire  ;  and  every  pack  of  cards  fliall  have  one  fuch 
ace  fo  imprefled  ;  And  the  commiffioners  (hall  caufc  a  ftamp 
to  be  prepared,  with  fuch  device  as  they  (hall  think  pro- 
per, to  denote  the  faid  ace  of  fpades,  as  well  in  every  pack 
Oiade  for  ufe  in  Great  Britain,  as  in  eveay  pack  made    for 

X  4  exporta- 
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cxportatioB  ;  fo  as  in  fuch  device  there  be  fome  diftinguiih- 
ing  mark,  between  cards  for  home,  and  cards  for  foreign 
confumption.      5  G.  3.  c.  46.  f.  9. 

And  the  maker  fliall  alfo  fend  to  the  commiflloners  or 
their  officers,  jews  or  wrappers  made  for  inclofing  cards 
for  ufe  in  Great  Britain,  with  his  name  and  any  other 
particular  word  or  thing  printed  thereon,  as  the  com- 
miffioners  (hall  dire£l;  in  order  that  the  fame  maybe 
flamped  and  delivered  again,  from  time  to  time,  to  fuch 
maker,  as  occafion  fhall  require  :  And  the  commiflioncrs 
fhall  denote  one  of  the  fix-penny  duties  charged  on  cards 
in  Great  Britain,,  on  fuch  jew  or  wrapper.  5  G.  3.  c. 
46.  /  10. 
Officers  may  5.   And  the  officers  may  enter  any  houfe  or  place  where 

cnteraiidfearch,  ^.j^^jg  ^^  ^jjce  are  made,  fold,  or  expofed  to  fale,  or  fufpe^- 
ed  to  be  privately  made,  or  into  any  publick  gaming  houfe, 
room,  or  place,  and  there  fearch  and  fee  what  quantity  of 
cards  or  dice  fhall  be  making,  and  whether  they  be  (lamp- 
ed ;  and  if  the  owner  or  occupier  fhall  refufe  entrance  or 
liberty  of  fearch,    he   fhall    forfeit    10 1.      10  Jn.  c.    19. 

And  if  the  commiffioners  be  informed,  or  have  caufe  to 
fufpedl,  that  any  perfon  makes  cards  or  dice  in  a  place  not 
entred,  on  affidavit  thereof  by  the  informer  before  ajuflice 
of  the  peace  declaring  the  grounds  of  his  fufplcion  ;  the 
officer  may  in  the  day  time,  and  in  the  prefence  of  a 
conftable  by  warrant  of  fuch  juftice  break  open  the  door, 
or  any  part  of  fuch  private  place,  and  enter,  and  feize  all 
fuch  cards,  dice,  tools,  or  materials,  and  if  not  replevied 
in  five  days,  they  fliall  be  forfeited  and  fold.  6  G.  1. 
f.  21./59. 
Materials  not  to  6.  And  no  materials  begun  to  be  wrought  for  cards  or 
y  removed  till  (jj^e,  fhall  be  removed  until  they  be  compleatly  made,  or 
the  duties  paid  i  on  pain  of  double  duty.  10  Jn,  c.  19. 
/.  166. 

And  no  maker  of  cards  or  dice  fhall    remove  the   fame 

from  the  place  of  making,  until  fuch  mark  upon  the  dice, 

and  fuch   feal  upon  the    paper   and  thread  inclofing  every 

pack  of  cards  (hall  be  put   thereon,  as   the  commiffioners 

fhall  appoint;  on  pain  of  forfeiting   the  fame    and    treble 

value.     (^An.  c.  23./ 41. 

Entry  and  pay-        7'  The  makers  of  cards  and  dicc  fhall  OHCC  In  every  28 

mentofthe        days  make  entry  upon  oath  with   the  proper  officer,  of  all 

duties.  j^g  cards  and  dice  by  them  made  within  the  faid  time  j  on 

pain  of  20I.     9  Jn.  c.  23.  f.  42. 

And  fliall  once  in  every  fix  weeks  clear  ofF  the  duties  ; 
on   pain  of  double  duty,     id, 

8.  And 


8.  And  no  cards  or  dice  fhall  be  expofed  to  fale,  or  ufed  Selling  or  uGng 
in  play  inany  publick  ganninghoufe,  unlefs  the  paper  and  ""'^^'"P'^J- 
thread  Inclofing  the  fame  fhall  have  been  refpeclively  fealed 
and  ftamped,  and  unlefs  one  of  the  cards  of  each  pack  fhall 
be  alfo  ftamped  on  the  fpotted  fide;  on  pam  that  every 
perfon  who  fliall  expofe  to  fale  any  fuch  cards  or  dice  not 
ftamped,  fliall  forfeit  for  every  fuch  pack,  and  for  every  one 
of  fuch  dice,  5  1,  with  full  cofis.    \c  An.c.  \(^.f.  162. 

g.  If  any  maker  ftiall  ufe  in  the  making  up  of  any  pack  Altering  (lamps, 
of  cards,  any  ace  of  fpades,  jew,  or  wrapper,  that  has  been 
ufed  before  ;  he  fhall  forfeit  20  1.   5  G.  3.  c.  46./  13. 

And  if  any  perfon  fhall  fell  or  buy  any  fuch  ace  of  fpades, 
jew,  or  wrapper,  in  order  to  be  made  ufe  of  for  the  in- 
clofing any  pack  or  parcel  of  cards;  he  fhall  forfeit  20I. 
And  if  cither  the  buyer  or  feller  fhall  inform  againft  the 
other;  his  evidence  fhall  be  admitted,  and  he  fhall  be  in- 
demnified,    f.  14,  15. 

And  if  any  perfon  fhall  take  off  the  ftamp  of  any  play- 
ing cards,  or  outfide  paper  of  any  parcel  or  pack  of  cards, 
W'th  intent  to  ufe  the  fame  again  ;  he  fhall  be  guilty  of 
felony,  and  tranfported  for  any  time  not  exceeding  feven 
years.      12  G.  3.   c.  48. 

10.  If  any  perfon  fhall  fell  any  cards  called    wafte  cards.  Selling  wMfte  or 
unlefs  before  fale  he  mark  the  back  or   plain  fide  of  every '^^'^""'^"'^*"*^ 
fuch  card,  fo  as  to  render  it  unfit  to   be  ufed  in   playing; 

he  fhall  forfeit  20  I.   29  G.  1.  c.  13-  /  10. 

And  if  any  perfon  fliall  fell  any  cards,  by  way  of  fecond 
hand  cards,  in  packs  or  parcels,  after  the  wrapper  or  cover 
fhall  have  been  broke  open,  unlefs  before  fale  he  mark  the 
backfide  of  every  card  foas  to  render  it  unfit  for  play  ;  he 
Ihall  forfeit  5  1  for  each  pack.      16  G.  3.    c.  34. 

1 1.  If  any  perfon  fhall    counterfeit  the  ftamps  on  cards  c-unterfciting 
or  dice,  or  on  any  jew,  wrapper,  or  thread   inclofing  the  Uamps. 
fame  ;  or  knowingly  fell  the  fame  with  a  counterfeit  ftamp; 

or  fraudulently  ufe  any  of  the  ftamps  provided  by  the  com- 
miffioners;  he  ftiall  be  guilty  of  felony  without  benefit  of 
clergy.  10  An.  c.  19.  /.  163.  29  G.  2.  c.  13.  f-  $•  S  ^' 
3./.  46.  /  10. 

12.  In  the  cafe  of  exportation,  it  fhall  be  lawful  to  re-  Exportation. 
move  cards  or  dice  from  the  place    where  they  are  made, 
without  llamping  or  paying   duty,   provided    that  within  a 

month  after  they  are  made,  and  before  they  be  removed, 
bond  of  double  duty  be  given,  that  they  ftiall  be  exported 
and  not  relanded,  10  An.  c.  K)-./.  170.  5  G.  c.  19. 
/.  48. 

But  cards  intended  for  exportation  fliall  before  pack- 
ing for  exportation  be   inciofed  in   paper  and   thread,  in 

packs 
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packs  or  parcels,  and  be  marked  on  the  fpottcd  fide,  in 
fuch  manner  as  the  commiffioners  fhall  direa-,  and  if  any 
perfon  (hall  fell  or  expofe  to  fale  to  be  ufed  in  Great  Britain, 
or  (ball  ufe  or  permit  to  be  ufed  in  any  publick  gaming 
houfc,  any  cards  fo  marked  as  for  exporiatlon;  he  fliail 
forfeit  2ol  for  every  fuch  pack.   29  G.  2.  f.  13./ 6. 

And  if  any  perfon  fhal!  reland,  or  procure  to  be  reland- 
cd,  any  parcel  of  cards,  after  having  been  entered  and  fhip- 
ed  for  exportation  ;  he  fhall  forfeit  50  1.  And  if  any  per- 
fon concerned  fliall  inform  againft  an  accomplice  ;  he  (h^W 
be  admitted  to  give  evidence,  and  himfelf  be  indemnifi- 
ed.    5  G.  3.  c.  46./  16,  17. 

And  if  any  perfon  fell  cards  (by  way  of  fecond  hand 
cards)  fit  to  play  vi^ith,  after  the  cover  is  broke  open,  he 
ihallforfeit  5I.  to  be  recovered,  lyt:.  as    by   29  G.  2.    16 


Canler,  who.  ^'  A  ^^  perfons  carrying  goods  for  hire,  as  mafiers 
X'a.  2nd  owners  of  fliips,  lightermen,  ftagc- coach- 
men, and  the  like,  come  under  the  denomination  of 
common  carriers  ;  and  are  chargeable  on  the  general  cuf- 
tom  of  the  realm,  for  their  faults  or  mii'cairiages.  1  Bj;!c, 
Jbr.  343, 
Rates  for  car-  ^-   ^)'  ^^^  3  ^^'  ^-  12.     The  juftices  in    Eaflcr  fe/Iions 

riage.  yearly,    fliall    rate  prices   of  all   land  carriage   of    goods 

to  be  brought /";2i(3  any  place  within  their  juiifdi6tion,  by 
any  common  waggoner  or  carrier;  and  fiiall  certify  the 
rates  fo  made  to  the  mayors  and  other  chief  officers  of 
the  feveral  market  towns  within  their  jurifdiclion,  to  be 
hung  up  in  fome  publick  place  to  which  all  perfons  may 
refort :  And  no  fuch  common  waggoner  or  carrier  fhall 
take  for  carriage  above  the  rates  {o  fct,  on  pain  of  5I, 
bydiftrefs,  by  warrant  of  two  juftices  where  fuch  wag- 
goner or  carrier  fnall  refide,  to  the  ufe  of  the  party  griev- 
ed.   J.  24. 

And  bv  21  G-  2.  c.  28-  If  any  common  waggoner  or 
carrier  fliail  demand  and  take  any  greater  price  for  bring- 
ing goods /<?  London,  cr  to  any  place  within  the  bills  of 
mortality,  than  is  allowed  and  fettled  by  the  juftices  for 
the  place  from  whence  the  fame  are  brought  for  the  car- 
rying of  2po^%  from  London  to  the  faid  place;  he  fhall 
forfeit  5  1  to  the  party  grieved,    to  be  recovered  as  by  the 

faid 
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faid  acl:  of  the  3  TV.  or  by  diftred-.  and  fale  of  his  goods, 
by  warrant  from  two  juftices  of  Middlcjex^  Surry^  London, 
or  JVefim'in/Icr.     f.  3. 

And  the  cleik  of  (he  peace  in  the  country  fhal!,  imme- 
diately after  Eajlcr  feffions  yearly,  certify  to  the  lord 
mayor  of  London^  and  to  the  refpeclive  clerks  of  the  peace 
for  Midd.'efex,  Surry^  and  WeJJminfhr^  the  rates  made 
for  the  carriage  of  goods,  in  their  rcipeftive  counties  and 
places;  which  certificate,  or  an  attcfted  copy  thereof, 
figned  by  the  officer  to  whom  the  fame  fliall  be  tranf- 
mitted,  fhall    be   fuvRcient    evidence  of  the   prices  fo  fet. 

And  every  common  waggoner  or  carrier  {liall  have  his 
chriftian  and  furname  and  place  of  abode,  in  large  or  ca- 
pital letters,  placed  upon  fome  coi'ifpicuous  part  of  his 
carriage,  before  he  fliall  drive  the  fame;  on  pain  of  20  s, 
to  be  levied  and  recovered  as  aforefaid.    f.  4. 

[Note;  This  ai5t  of  the  21  G.i.  c.  28.  ftands  re- 
pealed,  by  the  7  G.  3.  c.  40.  &  13  G.  3  c.%\.  by 
miftake,  as  it  feemeth  ;  for  the  repeal  was  intended,  moft 
probably,  only  for  fo  much  of  the  faid  a6t  as  relates  to 
turnpike  roads,  and  not  for  what  relates  to  the  price  for 
carriage  of  goods.] 

A  carrier  fhall  not  evade  the  law,  by  refufing  to  carry 
goods  at  the  prices  limited.  For  if  a  common  carrier, 
who  is  offered  his  hire,  and  who  hath  convenience,  refufes 
to  carry  goods,  he  is  liable  to  an  adion  in  the  fame  man- 
ner as  an  innkeeper  who  refufes  to  entertain  a  gueft,  or  a 
fmith  who  refufes  to  flioe  a  hoife.      i  Bac.  Abr.  344. 

So  an  a6tion  will  lie  againft  a  common  ferryman,  who 
refufeth  to  carry  pallcngers.     \d. 

But  if  the  porter  puts  up  the  box'  of  a  pafTenger  behind 
a  ftage  coach,  and  the  mafter,  as  foon  as  he  knows  of  it 
fays,  he  is  already  full,  and  refufes  to  take  the  charge  of 
it,  the  mafler  fhall  not  be  liable.  For  this  is  the  f;ime 
with  an  hoft  who  refufeth  his  guelf,  his  houfe  being  full, 
and  yet  the  party  fays  he  will  fhit't,  or  the  like,  if  he  be 
robbed,  the  hoft  is  difcharged.     id. 

So  a  carrier  may  rcfufc  to  admit  goods  into  his  ware- 
houfc  at  an  unfeafonable  time,  or  before  he  is  ready  to 
take  his  journey  ;  but  he  cannot  refule  to  do  the  duty  in- 
cumbent upon  him  by  virtue  of  his  publick  employment. 
L.  Ray?n.  652. 

3.  No  carrier  with  any  horfe  or    horfes,  nor  waggon-  Cai-ncr  travel- 
man,  carman,    or  wain- man,  with  their  refpeilive    car-  ling oa Sunday*. 
riages,  (hall   by   themfelves,  or   any    other,  travel  on  the 
JLrord's  day,  on  pain  of  20s,  011  conviclion  in  fix  months, 

before 


3i6  Camera. 


before  onejuftice  (or  mayor),  on  view,  or   confefHon,  or 
oath  of  two   witnefles,  to  be   levied  by  the   conftable   or 
churchwardens  by  diftrefs  ;  to  the  ufe  of  the  poor,  except 
,    that  the  juftice  may  reward  the  informer  with  any  fum  not 
exceeding  a  third  part.     3  C.  f.  i. 
Carrier imbezU-      4*  ^^  ^"^^^  ^^^"  holden,  that  a  carrier  imbezilling  goods 
Ung  goods.         which  he  has  received  to  carry  to  a  certain  place,  is  not 
guilty  of  felony,  becaufe  there  wa-s    not   a  felonious   tak- 
ing ;    but  is   liable  only  to  a  civil    adlion.      i  Haw.Sg^ 
90. 
Carrier  opening      5*  ^"^  ^*^  ^^'^  ^^^"  refolved,  that  if  a    Carrier  open  a 
a  pack.  pack,  and  take  out  part  of  the  goods,  with  intent  to  fteal 

it,  he  may  be  guilty  of  felony ;  in   v/hich  cafe   it  may  be 
faid,  not  only  that  fuch  poflellion  of    a  part    diftincSl  from 
the  whole,  was  gained  by  wrong,  and  not   delivered  by 
the  owner;  but  alfo  that  it  was  obtained  bafcly,  fraudu- 
lently, and   clandeflinely,  in  hopes  to    prevent  its  being 
difcovered  at  all,  or  fixed  upon  any  one  when  difcovered, 
I  Haiv.  90. 
Carrier  ftealing       6.   Alfo  it  feems  clear,  that  if  a  carrier,  after  he   has 
goods  after         brought  the  goods  to  the  place  appointed,  take  tiiem  away  , 
^S^*^ '** '^'^^    again  fecretly,  with  intent  to  fteal  them,  he  is  guilty   of 
felony ;  becaufe  the   pofTeffion,   which   he    received    from 
the  ownfer,  being  determined,  his  fecond    taking  is  in  all 
refpects    the    fame,    as  if  he  were  a  mere  ftranger.      i 
Haw.  go. 
Carrying  to  an-      7.  Alfo  it  hath  been  refolved,  if  goods  be  delivered  to 
uther  place.        a  Carrier,  to  be  carried  to  a  certain  place,  and   he   carries 
them  to  another  place,  and  difpofeth  of  them   to  his   own 
ufe,  that   this  is   felony;    becaufe  this   declarcth   that  his 
intention  originally  was  not  to  take  the  goods,  upon  the 
agreement  and  contra61:  of  the  party,   but   only  with  a  de^ 
fign  of  ftealing  them.     Kclynge,  82. 
Carrier  robbed.        g.  Where  goods  are  delivered   to    a  cari'ier,   and  he  is 
robbed  of  them,  he  ftiall  be  charged,  and  anfwer  for  them, 
by  reafonof  the  hire:  And  this  was  at  the  common  law, 
before  the  hundred   was  anfwerable  over  to  him  ;  becaufe 
fuch  robbery  might  be,  by  confent  and   combination,    car- 
ried on  in  fuch  a  manner,  that  no  proof  could  be  had  of  it. 
1  Salk.    143. 

And  altho'  it  may  be  thought  a  hard  cafe,  that  a  poor 
carrier  who  is  robbed  on  the  road,  without  any  manner 
of  default  in  him,  fnould  be  anfwerable  for  all  the  goods 
he  takes ;  yet  the  inconvenience  would  be  far  more  into- 
lerable, if  he  were  not  fo,  for  it  would  be  in  his  power 
to  combine  with  robbers,  01  to  pretend  a  robbery,  or  fome 
Other  accident,  without  a  poftibility  of  remedy  to  the  par- 
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ty  ;  and  the  law  will  not  expofe  him  to  fo  great  a  temp- 
tation, but  he  muft    be    honeft  at  his  peril.      12  Mod. 

482. 

M.  I^G.  3.    Forward  V.    PittWOod,      This    V/as    a   fpe-  Carrie; s  are  ac^ 
cial  cafe  referved  for  the  opinion  of  the  court.     The  de-  "J"o?dri? 
fendant  was  a  common  carrier,  to  whom  the  plaintiff  had        , 
delivered  a  parcel  of  hops,  to  be  carried  by  the  defendant's 
waegon.     The    defendant  put  them   into  his  warehoufe, 
and  during  the  night  a  fire  broke  out  in  the  adjoining  houfe, 
which  communicated  to,  and  burned  the  defendant's  ware- 
houfe and  the  plaintiff's  goods  therein.     The  queftion  be- 
fore the  court  was,  whether  the  plaintiff  was  entitled   to 
recover. — The  cafe  was  argued  by  Bond  for  the  plaintiff,  and 

Burrougb  for  the  defendant. By  L.  Mansfeld.    Upon  all 

the  cafes  for  one  hundred  years  and  more,  it  is  moft  clear 
there  are  events  in  which  the  carrier  is  anfwerable,  tho* 
not  guilty  of  any  neglect.  By  the  nature  of  the  contrail, 
he  obliges  himfelf  to  ufe  all  due  care  and  diligence,  and  is 
anfwerable  for  any  neglecSl.  But  there  is  fomething  more  im- 
pofed  upon  him  by  thecuftoms,  that  is  by  the  common  law. 
J  common  carrier  is  in  the  nature  of  an  injur  er  j  all  the  cafes 
fhew  him  to  be  fo.  This  makes  him  liable  to  everything 
except  the  ail  of  God,  and  the  king's  enemies,  that  is, 
even  for  inevitable  accidents,  With  thofe  exceptions.  The 
queftion  then  is,  what  is  the  a£i  of  God?  I  confider  it  to 
be  laid  down  in  oppofition  to  the  ail  of  man ;  fuch  as 
lightnings,  ftorms,  tempefts,  and  the  like,  which  could 
not  happen  by  any  human  intervention.  To  prevent  litiga- 
tion and  collufion,  the  law  prefumes  negligence  except  in 
thefe  circumftances.  And  armed  force,  tho' ever  fo  great 
and  irrefiftable,  does  not  excufe  :  The  reafon  is,  for  fear 
it  may  give  room  for  collufion,  which  can  never  happen 
with  refpe6ttothea<3:  of  God.  We  all,  therefore,  are  of 
opinion,  that  there  fliould  be  judgment  for  the  plaintiff. 
M.  S. 

g.   And  generally,  if  a  man  delivers   goods    to  a  com-  otherwifelofing 
mon  carrier,  to  carry  to  a   certain  place  ;    if  he  lofes  or  or  damaging 
damages  them,  an  adion  upon  the  cafe  lies  againft  him  :  ^°°^^' 
for  by  the  cuftom  of  the  realm,  he  ought  to   carry  them 
fafely.      i  Bac.  Jbr.  343. 

And  if  he  be  a  common  carrier,  tho'  there  be  no  agree- 
ment, or  rate  fettled,  or  promife  of  payment ;  yet  he  fhall 
recover  his  hire  on  a  quantum  meruit^  and  therefore  fhall 
be  liable  forlofs  and  damages,     id. 

Alfo  \f  a  perfon,  who  is  no  common  carrier,  takes  upon 
himfelf  to  carry  my  goods,  tho'  I  promife  him  no  reward, 
yet  if  my  goods  are  loff  or  damaged  by  his  default,  I  fhall 
bave  an  adion  againft  hijn,     id. 

2  For 
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Who  flull  have 


For  the  very  taking  of  the  goods  is  a  general  cohfidera- 
tioii,  tho'  he  be  not  a  common  carrier:  and  the  accept- 
ance of  the  goods  makes  him  liable.      Shuv.  104. 

10.  M.  II  G.  3.  Davis  &i  James.  On  an  action  againfl 
aclioni'cir* goods  a  common  carrier,  the  queftipn  was,  In  whole  name  the 
loii.  aiSlion    ought   to   Irave   been    brought.     "J^he  declaration 

charged,  that  the  phtintifr  being  poireHed  of  cloth-,  as  of 
his  own  proper  goods,  delivered  the  fame  to  the  defendant 
to  be  carried  to  London  and  delivered  to  a  certain  per- 
fon  there.  1'he  goods  v/ere  lofl:,  and  the  plaintifF  ob- 
'  tained   a   verdict  againft  the   carrier.     It  was  moved  fcr 

a  new  trial,  on  the  objection,  that  the  action  ought  to 
have  been  brought  in  the  name  of  the  perfoji  to  whom 
the  goods  were  configned,  and  not  in  the  name  of  the 
confignor:  For  the  conlignor  parted  with  his  property 
upon  his  delivering  the  goods  to  the  carrier,  and  no 
property  remained  in  him  after  the  delivery.  Unto  this  it 
was  anfwered,  that  the  qi:eil:ion  doxh  not  turn  upon  the 
ilrict  property.  The  carrier  has  nothing  to  do  with  the 
vefting  of  the  property.  It  does  not  lie  in  his  mouth 
to  fay,  that  the  confignor  is  not  the  owner.  He  is  the 
owner  with  refpeil  to  the  carrier,   who  undertook  to  him, 

and  was  to    be  paid  by  him. Lord  Mansfield  {di\d  there 

was  neither  law  nor  confcience  in  the  objection.  The 
vefting  of  the  property  may  differ  according  to  the  cir- 
cumftances  of  cafes  :  But  it  does  not  enter  into  the  prefent 
queftion.  This  is  an  zStxon  upon  the  agreement  between 
the  plaintiff  and  the  carrier.  The  plaintiff  was  to  pay 
him.  Therefore  the  a£lion  is  properly  brought  by  the 
plaintiff,  who  agreed  with  him,  and  was  to  pay  him. 
Bur.  Mansf.  2680. 
Goods dePivered  II,  A  delivery  to  the  carrier's  fervant,  is  a  delivery  to 
to  the  carrier's  j^e  Carrier;  and  if  goods  are  delivered  to  a  carrier's  porter, 
and  loft,  an  adion  will  he  againft  the  carrier.  Ktad. 
Car. 

At  Bury  affizes,  1732,  in  the  cafe  of  Harvey  againft 
Syliard  and  his  wife  ;  the  plaintiff  brought  his  a£tion  againft 
Syliard  and  his  wife,  for  a  box  with  Sol  in  it,  which 
was  delivered  to  her  as  book-keeper  for  her  brother,  who 
was  a  carrier,  in  order  to  be  fent  by  the  waggon  to  Lon- 
doai  ;  which  80  1  v.-as  afterwards  loit  :  It  was  adjudged, 
that  the  action  would  not  lie  againft  her,  but  it  ought  to 
have  been  brought  againft  the  brother  himfelf.  And  the 
plaintiff  was  nonfuited.     2  Barnard.  234. 

•2        *  12.  If 


fer/ant. 
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12.  If  a  box  Is  delivered  generally  to  a  carrier,  and  he  HowfarSth  nc 
accepts  it;  he  is  anfvt^erable,  tho'  the  party  did   not  tell  "^^cfiary  that  the 
hin»  there  is  money  in    it.     But  if  the   carrier  afes,  and  ""■'^'' ^"""11. 

'       .-   ,  .  J-   •         11  knfw.vhat  tne 

the  Other  fays  no,  or  it   he  accepts   it  conditionally,  pro-  gooasare. 
vided  there  is  no  money  in  it,  in  either  of  ihcfe  cafes  the 
carrier  is  not  liable.      5/r.  145. 

If  a  man  delivers  a  box  to  a  carrier  to  carry,  and  he 
aflcs  what  is  in  it,  and  the  man  tells  him,  a  book  and  to- 
bacco (as  the  cafe  was)  and  in  truth  there  is  lool  bs- 
fides ;  yet  if  the  carrier  is  robbed,  hs  fliall  anfwer  for  the 
money;  for  the  other  was  not  bound  to  tell  him  all  the 
particulars  in  the  box,  and  it  was  the  buiinefs  of  the  car- 
rier to  have  made  a  fpecial  acceptance,      i  Bac.  Jbr.  345. 

But  if  a  perfon,  being  a  common  carrier,  receives  by 
his  book-keeper  from  another  man's  fervant,  two  bags  of 
money  fealed  up,  containing  as  was  told  him  2C0I,  and 
the  book-keeper  gives  a  receipt  for  his  mafter  to  this  ef- 
fciS,  Received  of  fuch  a  one  two  bags  of  money  fealed 
up,  faid  to  contain  2C0I,  which  I  promife  to  deliver  on 
fuch  a  day  at  fuch  a  place  unto  fuch  a  perfon,  he  to  pay 
10  s  per  cent,  for  carriage  and  rifque;  tho'  the  bags  con- 
tain 400  1,  and  the  carrier  is  robbed,  he  fhall  be  anfwer- 
able  only  for  200I,  for  this  is  a  particular  undertaking; 
and  as  it  is  by  reafon  of  the  reward  that  the  carrier  is 
liable,  when  the  plaintiff  endeavours  to  defraud  him  of 
it,  it  is  but  reafouable  he  fhould  be  barred  of  the  re- 
medy, which  is  only  founded  on  the  reward,      i  Bac.  Jbr. 

34^- 

A  man  took  a  place  in  a  ftage  coach,  and  in  the  jour- 
ney the  defendant  by  negligence  loft  the  plaintiff's 
trunk;  upon  not  guilty  pleaded,  the  evidence  was,  that 
the  pliintiff  gave  the  trunk  to  the  man  that  drove  the 
coach,  who  promifed  to  take  care  of  it,  but  left  it:  Holt 
chief  juftice  held,  that  the  mafter  was  not  chargeable, 
and  that  a  ftage  coachman  is  not  within  the  cuftom  as 
a  carrier  i;;,  uniefs  the  niafter  makes  a  diftincl  price  for 
the  carriage  of  tlie  goods  as  well  as  of  the  perfons.  i  Salk. 
282. 

But  by  the  cuftom  aod  uGige  of  ftage  coaches,  every 
paflenger  ufes  to  pay  for  the  carriage  of  goods  above  fuch 
a  weight;  and  in  fuch  cafe  the  coachman  ftiali  be  charged 
for  the  lofs  of  goods  beyond  fuch  weight.      Comyn.  25. 

In  the  cafe  of  dbbcn  and  Paynton.^  E.  9  G.  3.  An 
aclion  was  brought  againft  the  Bir/nin^ham  ftage  coach- 
man, for  looi  in  money,  fent  from  Birmhigham  to  Lon- 
don by  his  coach,  and  loft.  It  was  hid  in  hay,  in  an  old 
jiail-bag.     The  bag  and    the  hay  arrived    fafc;   but  the 

njoncy 
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money  was  gone.     The  coachman  had  inferted  an  ad- 
vertifement  in  a  Birmingham  news  paper,  with  a  nota  bene^ 
that  the  coachman  would  not    be   anfwerable  for  money 
or  jewels  or  other  valuable  goods,  unlefs  he   had    notice 
that  it  was   money  or  jewels  or  valuable  goods  that  was 
delivered  to  him  to  be  carried.     He   had  alfo  diftributed 
hand  i)ills  of  the  fame  import.     It  was   notorious  in    that 
country,  that  the  price  of  carrying  money  from  Birming- 
ham  to   London  was   three    pence   in    the    pound.     The 
plaintifF  was  a  dealer  at  Birmingham',  and  had  frequently 
fent    goods   from    thence.       It   was  proved    that  he  had 
been     ufed,    for    a    year  and'  a    half,    to  read  the  news 
paper  in  which  this  advertifement  was  publifhed;  though 
it  could  not  be  proved  that  he   had  ever  adlually  read  or 
feen  the    individual  paper  wherein   it    was   inferted.     A 
letter  of  the  plaintiff's  was  alfo  produced,  from  whence 
it  appeared  -that  he  knew  the   courfe  of  this  trade,  and 
that  money  was  not  carried   from  that  place  to  London  at 
the  common  and  ordinary   price  of  the  carriage  of  other 
goods.      And  the  jury  found   a  verdict  for  the  defendant. 
On    behalf  of    the    plaintiff,    it  was    moved  for  a  new 
trial;  and  a  rule  was  obtained  to  fhew  caufe.     On  fhew- 
ing  caufe,    the   court  were   of   opinion    that  the  verdi6l 
was  right.     By  the  general  cuflom  of  the  realm,  a  com- 
mon carrier  infures  the    goods,  at   all  events.     And  it  is 
right  and   reafonable   that  he  fliould  do  fo.      But  he  may 
make    a   fpecial  contrail ;  or   he   may  refufe  to  cdntra(5l, 
in   extraordinary   cafes,    but    upon   extraordinary  terms. 
And   certainly,  the   party  undertaking  ought  to   be    ap- 
prized what  it  is   that  he  undertakes:     and  then  he  will, 
or  at  leart  may,  take   proper  care.     But  he  ought  not  to 
be   anfwerable  where  he  is  deceived.     Here  he  was  de- 
ceived :  The   money  was  hid  in  an  old  nail-bag;  and  it 
was  concealed   from  him,  that  it  was  money.     The  true 
principle   of  a  carrier's  being  anfwerable,  is  the  reward. 
And    a  higher  price  ought  in  confcience  to  be  paid  him 
for  the  infurance    of  money  and   other  valuable  things, 

than  for  infuring  common  goods  of  fmall  value. And 

the  rule  was  difcharged.  Burrow.  Mansf.  2298. 
Carrier  may  in*  1 3.  Where  goods  are  ftolen  from  the  carrier,  he  may 
dirt  for  goods  prefer  an  indidment  againfl  the  felon,  as  for  his  own 
goods  ;  for  tho'  he  has  not  the  abfolute  property,  yet  he 
has  fuch  a  pofieflbry  property,  that  he  m.ay  maintain  an 
adtion  of  trefpafs  againft  any  one  who  takes  them  from 
him,  and  fo  may  inditSl  a  thief  for  taking  them;  and  the 
indidlment  were  good  alfo,  if  it  had  been  brought  by  the 
real  owner.     Kelynge,  39. 

14.  And 


ftolen,  as  bis 
own  property 
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14.  And  there  is  a  fpecial  cafe,  wherein  it  is  faid,  that  Perfon  ftealing 

a  man  mav  commit  larceny  by  ftealing  his  own  goods  deli-  '/"*  ^'^^  goods 

,         ;  .  ..■'.■'-  °    I      1  ■      °    r         r     from  the  cara«. 

vered  to  the  earner,  with  mtent  to  make  nmi  anlwer  for 

thern  ;  for  the  carrier  had  a  fpecial  kind  of  property  in  the 

goods,  in  refpe6l  whereof,  if  a  ftranger  had  ftolen  them,  he 

might  have  been   indicated  generally  as  having  ftolenthe 

faid  carrier's  goods,  and  the  injury  is  altogether  as  great, 

and  the  fraud  as  bafe,  where  they  are  taken  away  by  the 

very  owner,      i  Haiv.  94. 

I  "J.  E.  I  An.  Skinner  and  Upjhaw.  The  plaintiff  brought  Carrier  mr/  re- 
an  a61ion  of  trover  againft  the  defendant  who  was  a  com-  hlslifrtT  *  °' 
mon  carrier,  for  goods  delivered  to  him  to  carry.  On  not 
guilty  pleaded,  the  defendant  gave  in  evidence,  that  he  of- 
fered to  deliver  the  goods  to  the  plaintiff,  if  he  would  pay 
him  his  hire ;  but  that  the  plaintiff  refufed,  and  therefore 
he  retained  them.  And  it  was  ruled  by  Holt  chief  juftice 
at  Guildhall  (before  whom  the  caufe  was  tried)  that  a  carrier 
may  retain  the  goods  for  his  hire.  And  on  dire6lion,  the 
defendant  had  a  verdi6t  given  for  him.   L.  Rayni.  752. 

And  even  if  the  goods  be  ftolen  goods,  yet  the  right 
owner  fhall  not  have  them  without  paying  for  the  carriage. 
For  the  carrier  being  obliged  to  receive  and  carry  the  goods, 
the  law  will  not  deprive  him  of  the  remedy  for  the  reward 
"due  for  the  carriage.     Ibid,  166. 


Carrots. 

The  penalty  for  ftealing  carrots  is  the  fame  as 
that  for  ftealing  turnips^  potatoes,  cabbages,  parf" 
nips,  and  peafe :  which  are  treated  of  together  under 
the  title  ClUnip0, 

Carts.   Sqq  ^^aggonjGf* 

Callial  death.     See  DCODanD* 


Vol.  I.  '       Y  Cattle* 


322 


/,  Concerning  the  hringhig  of  cattle  into  Englandil 
77.  Buying  and  felli7ig  of  cattle. 
in.  Stealing,  killing,  or  maiming  of  cattle. 
IV.  Prohibiting  the  importation  of  hides,  fkinSy  or 
other  parts  of  cattle,  to  prevent  infection. 

I.  Concerning  th^  bringing  of  cattle  into  England. 


Cattle  of  the 
iile  of  Man. 

Scotch  cattle. 


!ri(h  cattle. 


None  Hiall  buy 
and  fell  in  the 
fame  market. 


Killing  or 
vvoundi.ig  in 
the  night. 


I.  T)  Y  the  5  G.  3.  c.  43.    Beftials  may  be  freely  im- 
J3  ported  from  the  ifle  of  Man. 

2.  By  the  fixth  article  of  the  union,  no  Scotch  cattle» 
carried  into  England,  Ihall  be  Uable  to  any  other  duties, 
than  thofe  to  which  cattle  of  England  are  liable.     5  An, 

3.  By  the  5  G.  3.  c.  10.  which  was  of  temporary  con- 
tinuance, but  by  the  16  G.  3.  c.  8.  made  perpetual,  all 
forts  of  cattle  may  be  imported  from  Ireland  duty  free. 

77.  Buying  and  fellivig  of  cattle. 

No  perfon  (hall  buy  any  ox,  fleer,  ront,  cow,  heifer,  or 
calf,  and  fell  tlie  fame  again  alive  in  the  fame  market  or 
fair  ;  on  pain  of  forfeiting  double  value,  half  to  the  king, 
and  half  to  him  who  fhall  fue.  3  £5"  4  Ed.  6.  c.  ig.  3  C. 
c.  4.  7  7,  8.  And  the  faid  aft  of  3  ^  4  Ed.  6.  c.  19.  is  not 
repealed  by  the  12  G.  3.  c.  71.  which  repeals  the  general 
foreflalling,  ingrolling,  and  regrating  a£l  of  5  d5  6  Ed.  6. 
c.  14.  and  other  fubfequent  ztis  inforcing  the  fame ;  but 
hath  no  reference  to  any  preceding  act. 

777.  Stealing,  killing,  or  maiming  of  cattle. 

I.  By  the  22  ^  23  C.  2.  f.  7.  If  any  perfon  fhall  in 
the  night  time  malicioufly,  unlawfully,  and  willingly  /■;// 
or  dejiroy  any  horfes,  flieep,  or  other  cattle,  he  fhall  be 
guilty  of  felony  ;  but  without  corruption  of  blood,  or  lofs 
of  dower  :  But  to  avoid  judcrment  of  death,  or  execu- 
tion thereupon,  he  may  chufe  to  be  tranfported  to  fomc 
of  the  plantations,  to  be  mentioned  in  the  judgment,  for 
leven  years. 

And  if  any  perfon  fiiall  in  the  night  time  malicioufly, 
iinlawfully,  and  willingly  maim,  wound,  or  otherwfe  hurt 

any 
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any  horfes,  (heep,  or  other  cattle,  whereby  the  fame  (hall 
not  be  killed  or  utterly  deftroyed ;  he  Ihall  forfeit  treble 
damages,  by  a6^ion  of  tr&fpafs,  or  upon  the  cafe  ; 

And  three  juftices  (i  ^.)  may  inquire  by  a  jury  and 
witneffes  ;  and  may  iflue  warrants  for  fummoning  jurors, 
and  for  apprehending  perfons  fufpeiled,  and  take  their  exa- 
minations ;  and  caufe  witneffes  to  come  before  them  to 
give  information  on  oath,  fo  as  no  perfon  to  be  examined 
Ihall  be  proceeded  againft,  for  any  offence  concerning 
which  he  is  examined  as  a  witnefs,  and  ihall  make  a  true 
difcovery :  and  if  fuch  witnefs,  being  fummoned,  refufe 
to  appear,  they  may  commit  him  till  he  fubmit  to  be  exa* 
mined  on  oath. 

2.  And  by  the  14  G.I.   c.  6.    and  15  G.  2.   c.  34.    If  Stealing, orkill- 
any  perfon   Ihall   felonioufly  drive  away,  or  in  any  other  {oiienl -""oir 
manner   felonioufly    fteal    any  ox,   bull,   cow,   calf,  fteer,  reward, 
bullock,  heifer,   fheep,  or  lamb  ;  or  Ihall  wilfully  kill  any 

ox,  bull,  cow,  calf,  fteer,  bullock,  heifer,  fheep,  or  lamb, 
with  a  felonious  intent  to  fteal  the  whole  carcafs,  or  any 
part  thereof ;  or  fhall  aflift  or  aid  in  committing  any  fuch 
offence,  he  fhall  be  guilty  of  felony  without  benefit  of 
clergy. 

And  every  perfon  who  fhall  apprehend  and  profecute  to 
convidlion  any  offender,  fhall  have  10  1.  reward.  In  order 
to  which  he  fhall  have  a  certificate  figned  by  the  judge,  be- 
fore the  end  of  the  affizes,  certifying  the  convi6lion,  and 
where  the  offence  was  committed,  and  that  luch  offender 
was  apprehended  and  profecuted  by  the  perfon  claiming  the 
reward;  and  if  there  are  feveral  claimants,  the  judge  fhall 
vn.  the  faid  certificate  direft  what  fhare  fhall  be  paid  to  each 
claimant.  Which  certificate  being  tendred  to  the  flieriff, 
lie  fliall  within  a  month  pay  the  fame  ^without  deduilion  ; 
on  pain  of  forfeiting  double,  with  treble  cofts.  The  fame 
to  be  allowed  in  his  accounts,  or  to  be  paid  to  him  out  of 
the  treafurv. 

3.  And  by  the  9  G.  c.  11.  commonly  called  the  Black  KiUme;  or 
A-.6t,  which  is  inferted  at  large  under  the  title  of  that  name,  Black  aIu, 
If  any  perfon  fhall  imlawfully  and  malicioufly  kill,  maim, 

or  v/ound  any  cattle,  he  Ihall  be  guilty  of  felony  without 
benefit  of  clergy  ;  but  without  corruption  of  blood. 

And  the  hundred  fliall  be  anfv/era'ule  for  the  damages, 
not  exceeding  2Col. 

And  if  any  perfon  fliall  apprehend,  or  caufe  to  be  con- 
vifted,  any  offender,  and  fhall  be  killed,  or  wounded,  fo  as 
to  lofe  an  eye  or  the  ufe  of  any  limb,  in  endeavouring  to 
apprehend  or  fecure  him  ;  on  proof  thereof  at  the  feffions, 
a/jd  on  ceriincate  thereof  from  thence,   the   fhcriff  ihali 
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Within  thirty  days  pay  to  the  perfon  intltled  the  fitm  of  5of| 
to  be  repaid  to  him  out  of  the  treaiury. 

IV.    Prohihiiing  the   importation   of  hides^  Jkins,  or 
ether  parts  of  cattle^  to  prevent  infection. 

It  fhall  be  lawful  for  the  king,  his  heirs  or  fuccefTors,  as 
often  as  he  or  they  fhall  find  it  necellary*  by  proclamation 
with  the  advice  of  his  privy  council,  or  by  his  order  in 
council,  to  he  publiOied  in  the  London  Gazette^  to  prohibit 
generally,  or  from  anv  particular  country  or  countries,  the 
importation  of  any  hides  or  (kins,  horns  or  hoofs,  or  any 
other  part  of  any  cattle  or  beaft,  into  Great  Britain  or 
Ireland^  for  fuch  time,  and  under  fuch  rules,  orders,  and 
regulations,  as  he  or  they  by  the  aidvice  aforefaid  fhall  judge 
moft  expedient  and  effettual  to  prevent  any  contagious 
diftemper  from  being  brought  into  thefe  kingdoms.  9  G.  3. 
c.  39. 


Certiorari, what.  \  Certiorari  is  an  original  writ,  iffuing  out  of  the  court 
JL\.  of  chancery  or  the  king's  bench,  diredled  in  the  king's 
name  to  the  judges  or  officers  of  inferior  courts,  com- 
manding them  to  certify  or  to  return  the  records  of  a  caufe 
depending  before  them,  to  the  end  the  party  may  have  the 
more  fure  and  fpeedy  juflice,  before  the  king  or  fuch  juftices 
as  he  fhall  affign  to  determine  the  caufe.  i  Bac.  Abr, 
Certior.  A. 
Whatthinsrs  Alfo,  the  juftices  of  the  peace  may  deliver  or  fend  into 

may  be  certified  ji^g   king's  bench,  indiftments  found  before  them,  or   re- 

\\uhout  a  writ  .      &■  ,.      ,  i         1     r  1  c 

t'f  certiorari.        cognizances    or    tne   peace  taken  berore  them,  or  torce  re- 
corded by  them,  without  any  certiorari.      Dalt.  c.  195. 
Concerning  which  writ  of  certiorari,  it  is  here  fhewn, 

/.  In  what  cafes,  it  is  grant  able. 
IL  How  to  be  granted  and  allo'-jotd, 

III.  Ifheeffetlofit. 

IV,  The  return  of  it. 

I.  In  what  cafes  it  is  grant  able. 

?:•( --afes  wlierea  '     1*  A  Certiorari  lies  in  all  judicial  proceedings,  in  which 
n  r  '  '^'™'  ^'"  ^  ^-^^^  ^^  error  does  not  lie  \  and  it  is  a  confcquence  of  all 

inferior 
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inferior  jurifcIi(5llons  erefted  by  aft  of  parliament  to  have 
their  proceedings  returnable  in  the  king's  bench.  L.  Raym. 
469,  580. 

2.  And  therefore  a  certiorari  Hes  to  juftlces  of  the  peace,  where  not  fpe- 
even  in  fuch  cafes  which  tljey  are  empowered  by  itatute  -'■•'•ly  P'oi^'bited 
finally  to  hear  and  determine  ;  and   the  fuperintendency  of 

the  court  of  king's  bench  is  not  taken  away  without  ex- 
prefs  words.      2  Haw.  286. 

3.  But  it  feems  agreed,  that  a  certiorari   fliall  never  be 
granted  to  remove  an  indl6lment  after  a  convi6llon,  unlefs  jjon, 
for  fome  fpecial  caufe;  as  where  the  judge  below  is  doubt- 
ful what  judgment  to  give.      2  Haw.  288. 

And,  E.  18  G.  2.  K.  and  NichoUs.  An  Indiftment  was 
removed  into  the  court  of  king's  bench  by  certiorari,  af- 
ter conviftion,  and  before  judgment.  Upon  which  a  doubt 
arofe,  what  the  court  could  do,  the  certiorari  being 
brought  before  judgment  \  and  this  court  not  being  ap- 
prized cf  the  circumltances  of  the  offence,  could  not  tell 
what  judgment  to  give  :  And  in  Carth.  6.  it  is  faid,  they 
cannot  give  judgment.  A  rule  therefore  was  made  to 
Ihew  caufe  why  the  ceriiorari  fhould  not  be  qnafhed,  fo 
as  to  remit  it  back  to  the  fefhons ;  which  was  afterwards 
made  abfolute.     Sir.  1227. 

And  in  the  c^.fe  of  the  King  again  ft  Gwynne  and    others,  ' 

H.  32  G.  1.  The  court  (on  a  defended  motion)  granted 
a  Procedendo.,  at  the  inftance  of  the  defendants,  upon  an 
indiftment  for  an  alfault  at  the  quarter  fefhons  at  Brecoriy 
removed  into  the  king's  bench  by  certiorari ;  becaufe  the 
certiorari  had  not  iflued  tilj  after  the  defendants  had  con- 
feffed  the  aifault  below  ;  though  the  cunyittion  was  not  after 
a  trial,  and  though  (eveial  oi:  the  juftices  were  fworn  to  be 
near  relations  of  Mr.  Gwynne  one  of  the  defendants,  name- 
ly, his  father,  two  brothers,  and  an  uncle.  Burrow. 
Mansfield.   749. 

4.  Alfo,  it  fecms  a  good  objeftion  againft  the  granting  After  ifluejoin- 
a  certiorari,  tliat   iftue   is  joined   in   the  court  below,  and  ^'^' 

3  venire  ^'w^iX(\eA  for  the  trial  of  it.      2  Haiu.  2S8. 

5.  It  hath  been  adjudged,  that  wherever  a  certiorari  Where  the  court 
is  by  law  gran  table  for  an  indittment,  tlip  court  is  bound  of  isboundotngiiL 
right  to  award  it  at  the  inftance  of  the  profecutor,  becaufe 

every  lndi6lment  is  the  fuitof  the  king,  and  he  has  a  prero- 
gative of  fuing  in  what  court  he  plcalcs.  But  it  feems  to 
be  agreed  that  it  is  left  to  the  difcrction  of  the  court,  either 
to  grant  or  deny  it  at  the  prayer  of  the  defendant.  2  Haw. 
287.      Burr.  Mansf.  2456. 

M.  28.  G.  3.  K.  V.  liaton.  Bahhv'in  moved  for  ?l  certio- 
rari to  remove  a  convitUon  by  a  jufticc  on  16  G.  3.  c.  30. 

Y  2  tv> 
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to  prevent  the  flealing  of  deer.  Erjk'me  o\i]&9iQ.A,  firft,  that 
no  certiorari  lay ;  for  by  the  23d  feftion  it  is  enafted,  that 
DO  conviftion  or  judgnaent  Ihould  be  removed  by  certiorari. 
' — But  the  court  were  of  opinion,  that  the  refult  of  the  feveral 
provifions  in  the  a6l  was,  that  the  defendant  had  an  option, 
either  to  remove  the  proceedings  from  before  thejufticecon- 
vifting  by  certiorari^  or  to  appeal  to  the  feflions ;  that  if 
he  had  adopted  the  latter  mode,  the  certiorari  would  have 
been  barred,  but  not  in  the  former  cafe. — Erjkine  then 
objeded  that  the  defendant  ought  to  lay  a  ground  by  affi- 
davit before  the  court  granted  a  certiorari,  as  that  the 
juflice  convifting  had  exceeded  his  jurifdi6lion,  or  had  not 
examined  the  defendant's  witnefTes,  or  the  like ;  for  if 
every  defendant  were  at  liberty  to  remove  a  conviftion  of 
courpy  this  great  inconvenience  would  refult  from  it,  that 
every  convi6lion  before  a  jultice  would  be  removed  by 
certiorari  into  this  court  merely  to  delay  the  fentence,  and 
the  magiftrate  who  had  only  done  his  duty,  would  be  put 
to  great  vexation  and  expence ;  and  he  cited  K.  v.  Abbott. 
Dough  534. — Baldivin  in  anfwer  faid,  that  the  praftice  of 
the  court  had  always  been  to  grant  a  certiorari  of  courfe 

vipon   the   application  of  either  party. BuUer  J.    The 

language  of  the  court  has  always  been,  that  the  king  has 
a  right  to  remove  proceedings  by  certiorari  of  courfe ;  but 
that  where  a  defendant  makes  an  application  of  this  fort  he 
muft  always  lay  a  ground  for  it  before  the  court.  Lord 
Mansfield  has  laid  down  this  diftinftion  again  and  again,  that 
on  the  part  of  the  crown  it  is  a  matter  of  courfe  for  the  court 
to  grant  it,  but  not  fo  on  the  part  of  the  defendant.  Now  if 
it  be  not  a  matter  of  courfe  to  grant  fuch  an  application  as  this, 
it  can  only  be  obtained  by  laying  a  ground  by  affidavit :  a 
flight  ground  indeed  may  be  fufficient,  but  there  mull  be  fome, 
or  elfe  what  is  the  confequence  ?  we  fhould  have  to  decide 
upon  every  conviftion  in  the  kingdom,  which  would  be  re- 
moved into  this  court.  The  two  other  judges  concurred. 
Caf.  by  Durnf  and  Eaft.  v.  2.  89. 
Not  for  heinous  6.  And  it  feems  that  the  court  will  not  ordinarily,  at 
crimes.  ^\-^q  prayer  of  the   defendant,    grant  a   certiorari   lor    the 

removal  of  an  indictment  of  perjury,  or  forgery,  or  other 
heinous  mifdemeanor ;    for   fuch  crimes  defcrve  all  poffible 
difcountenance,    and   the   certiorari    might    delay,    ii    not 
"•wholly  difcourage  the  profecution.     2  Hazv.  287. 

But  in  extraordinary  circumflances  the  court  will  fome- 
times  difpenfe  with  this  rule.  As  in  the  cafe  of  A'.  &  Faw/e, 
M.  13  G.  The  court  granted  a  certiorari  to  remove  an 
indiftment  for  felony  found  at   the  quarter-fellious,  upon 

affidavits 
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affidavits  that  the  defendant  could  not  have  a  fair  trial  there. 
L.  Raym.  1452. 

//.  How  to  he  granted  and  allowed. 

I.   On    indiciment    or  prefentmerit :  By  the   5/'^'  r.  II.  How  to  be 

and  'O^  q  fV.  c.  -i-i.     it  is  enadted,   that   in   term  time,  no  planted  on  ir» 

.      ^     ~     .  .  ^^        ,  .  ,  •     ?•        7    f'K^^fnent  or 

tvnt  of  certiorari,  at  the  profecution   of  any  party   indiBedy  prefc:niment. 

jhall  be  granted  out  of  the  king's  bench,  to  remove  any  inditl- 

ment  or  prejentmcnt  of  trejpaj's  or  'inifdemeayior,  before  trial  had, 

from  before  the  jnflices    in  fefjtons ;  unlcf  fuch  Qtxi\Qxz.x\  fnall 

be  awarded  upon  motion  of  counfel,  and  by  rule  of  court  made 

for  the  granting  thereof. 

But  in  the  vacation^  writs  of  certiorari  may  be  granted  by 
any  jufice  of  the  king's  bench  \  whofe  natne  fjall  be  indorfed  on 
the  writ,  and  afo  the  name  of  the  perfon  at  whofe  infiance  it  is 
granted. 

And  all  the  parties  indided,  profecuting  fuch  certiorari /A^//, 
before  the  allowance  thereof  find  tzvo  Jujfcienti  nianucaptorSy 
whofiyall  enter  into  a  recognizance  before  a  juflice  of  the  king's 
bench  (who  Jhall  indorfe  the  fame  on  the  writ),  or  before  a 
juflice  of  the  peace  of  the  county  or  place,  in  the  fum  of  20  I, 
tvith  condition,  at  the  return  of  the  writ,  to  appear  and  plead 
to  the faid indictment  orprefentmcnt,  in  ihe  faid  court  of  king's 
bench,  and  at  his  own  cofis  and  charges  to  caufe  and  procure  the 
iffue  that  Jhall  be  joined  thereupon,  or  any  plea  relating  there- 
tintOy  to  be  tried  at  the  next  ajjizes  for  the  county  wherein  the 
indlttment  or  prefentment  tuas  found,  after  fuch  certiora.ii  Jhall 
be  returned,  or  the  next  term  if  in  London,  Weftininfler,  or 
MidJlefcx,  unlefs  the  court  Jlndl  appoint  another  time,  and  if 
Jo,  then  at  fuch  other  time  \  and  to  give  due  riotice  of  fuch 
trial,  to  the  profecutor  or  his  clerk  in  court  \  and  alfo  that  the 
party  profecuting  the  writ  <?/"  certiorari,  Jhall  appear  from  day 
to  day,  in  the  faid  court  of  king's  bench,  and  not  depart  until 
he  Jhall  be  difcharged  by  the  court. 

And  the  faid  recognizance  (hall  be  certified  into  the  king's 
'bench,  with  the  certiorari  and  inditlment,  to  be  there  filed., 
and  ihe  name  of  the profeaator  (if  he  Jhall  be  the  party  grieved)., 
or  fome  publick  officer,  fi)all  be  indorfed  on  the  indi£iment. 

And  if  the  defendant  profecuting  the  %urit  of  certiorari,  -be  » 
convicted  of  the  offence  for  xvhich  he  was  indi£led,  then  the 
court  of  king's  bench  Jhall  give  reafonablc  cofls  to  the  profecu- 
tor, if  he  be  the  party  grieved  or  injured,  or  be  a  jujlice,  con- 
Jlable,  or  other  civil  officer,  zvho  profecutes  on  account  of  any 
thing  that  concerned  him  as  officer,  to  be  taxed  accordifig  to  the 
icurfe  of  the  faid  court,  ivho  Jhally  for  the  recovery  there'^f, 
Y  4  within 
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wifhi;/  ten  da\s  nftcrdcmand^  and  refujal  of  payment,  on  oath, 
have  an  attachment  azuarded ;  and  the  recognijance  not  to  bt 
dij charged  til!  the  cojls  are  paid. 

But  if  the  perjon  procuring  the  certiorari,  being  the  defend- 
ant, jhall  not,  before  allowance  thereof,  procure  fuch  manu- 
captors  to  be  bound  as  aforefaid,  the  ju/lices  may  proceed  to  the 
trial  of  the  indi£lment  in  fejfiom,  notwithflanding  the  zvrit  of 
certiorari  delivered. 

At  the  profecution  of  any  party  indi£led~\  This  extends  only 
to  certiorari's  procured  by  perfons  inditled  ;  from  whence 
jt  follows,  tlaat  thofe  which  are  procured  by  the  profecu- 
tor  of  an  indlftment,  remain  as  they  were  at  common  law. 
2  Haiv.  292. 

To  be  tried  at  the  next  aj[jizes~\  But  the  recognizance  fhall 
not  be  forfeited,  unlefs  the  profecutor  give  rules  according 
to  the  courfe  of  the  court.      2  Haw.  293. 

Reafonable  cofls~\  The  mafter  of  the  crown  office,  in 
taxing  the  colls,  ought  only  to  confider  thofe  which  are  fub- 
fequent  to  the  certiorari.      2  Haw.  292. 

Ts  tl^e  profecutor,  if  he  be  the  party  grieved  or  injured~\ 
M.  20  G.  2.  K.  and  Ingleton.  The  defendant  was  indiill- 
ed  for  attempting  to  fet  fire  to  the  houfe  of  one  Efon  in 
Torh,  and  the  indidlment  alfo  charged  that  the  defendant 
folicitcd  Mafon,  one  of  the  profecutrirs,  to  help  to  fet 
fire  to  the  lioVife.  Mnfon  ^nid  one  Gknion  informed  the 
mayor  of  Tork  of  this,  wlio  bound  Mafon  and  Gleiiton  over 
to  profccLite  the  defendant.  The  faid  defendant  removed 
the  indiftment  by  certiorari  into  the  court  of  king's  bench, 
and  was  thereupon  convidcd  and  fined.  On  paymicnt  of 
the  fine,  it  v/as  moved  that  the  recogniz-'.ance  fhould  be 
difcharged.  Unto  which  it  was  objected,  that  the  defen- 
dant was  obliged,  before  the  difcharge  thereof,  to  pay  the 
coUe  of  the  profecutors.  But  by  the  court,  this  cafe  is  not 
within  the  a-51,  for  the  acl  extends  only  to  oflicers  and 
perfons  really  injured,  which  neither  Glen/on  nor  Mafn 
are,  for  there  was  no  damage  done  to  the  houfe,  but  only 
intended  to  be  done,  nor  are  either  of  them  oflicers.  And 
the  recooTiizance  was  difcharged.    l  Prilfon.  139. 

In  a  like  cafe,  M.  30  G.  1.  K.  and  Smith.  It  Avas 
moved,  that  before  the  recognizance  fhould  be  difcharged » 
the  profecutor  fhould  have  his  colls.  The  objfetSlion  was 
that:  no  name  of  any  perfon,  as  being  either  the  party 
grieved  or  injured,  or  a  publick  civil  officer,  was  indorfed 
upon  the  indidment.  It  was  anlwered,  That  this  is  not 
1 7  Hcceffary 


Certfo?ari.  329 

necefTary  in  order  to  giving  cofts ;  that  to  this  purpofe  it 
is  fufficient,  if  the  profecutor  a£lually  be  a  civil  officer, 
and  of  that  in  the  prefent  cafe  there  was  an  affidavit : 
and  the  a6t  does  not  fay,  that  the  profecutor  (hall  not 
have  his  cofts,  unlefs  his  name  be  indorfed.  By  the 
court ;  it  is  enough,  if  it  be  proved  that  the  profecutor 
was  fuch  officer,  and  here  it  is  proved  by  affidavit.  And 
it  was  ruled,  that  the  profecutor  fliould  have  his  cofts, 
before  the  recognizance  fhould  be  difcharged.  Burrow^ 
Mansfield.  54. 

May  proceed  to  the  tnal'\  Neverthelefs  they  mufl;  make  a 
return  to  the  certiorari,  otherwife  they  will  be  in  contempt 
to  the  court  ;  for  all  writs  muft  be  obeyed,  unlefs  good 
caufe  be  fhewn  to  the  contrary  •,  and  the  proper  way  of 
fhewing  it,  is  to  return  it.      2  Haw.  1^1. 

1.   On  a  conviSlion  or  orde^ :  By  the  13  G-  2.  c.  18.   it  is  ^ow  to  be 
enabled,  that  no  certiorari  yZ'^//  be  granted^  to  remove  any  con-  order  or  con- 
vUlion,   judgment^   order^  'or    other  proceedings^   before    any  viflion. 
jufiice  of  the  peace,  or  the  general  or  quarter  fejjtons,  unlefs  it 
be  applied  for  infix  calendar  tnonths  after  fuch  proceedings  had  , 

or  made,  and  unlcjs  it  be  duly  proved  upon  oath,  that  the  party 
filing  forth  the  fame,  hath  given  fix  days  notice  thereof  in  writ- 
ing, to  the  juflice  or  jufiices,  or  two  of  them  (if  fo  many  there 
he),  before  zvhom  fuch  proceedings  have  been,  to  the  end  that 
fuch  ju/iices,  or  the  parties  therein  concerned,  may  jhew  caufe  if 
they  fo  think  fit,  againfl  iffuing  the  certiorari. 

And  by  5  G.  2.  c.  19.  No  fuch  certiorari  yj/?//  he  al- 
loived,  to  remove  any  fuch  judgment  or  order,  unlefs  the  party 
prfecuting  the  certiorari,  before  the  allowance  thereof,  enter 
into  a  recognizance,  zvith  fufficient  fureties,  before  a  jufiice  of 
the  county  or  place,  or  before  the  jufiices  at  fefjions  where  fuch 
judgment  or  order  flyall  have  been  given  or  made,  or  before  a 
jufiice  of  the  kings  bench,  in  50  /,  with  condition  to  profecute 
the  fame,  at  his  own  cofls  and  charges  v.'ith  effect,  without 
ivilful  delay,  and  to  pay  the  party  in  whofe  favour  the  judg- 
ment or  order  was  made,  within  a  month  after  the  fam.e  flmll 
be  confirmed,  his  full  cofls  to  be  taxed  according  to  the  courfe 
of  the  court  where  fuch  confirmation  jhall  be.  And  if  he  fiiall 
not  enter  into  fuch  rscognizame,  or  pall  not  perform  the  con- 
ditions^ the  juf  ices  may  proceed  and  make  fuch  further  order  for 
the  benefit  of  the  party  for  whom  the  judgment  Jhall  be  given^ 
in  fuch  manner  as  if  no  certiorari  had  been  granted. 

The  faid  recognizance  to  be  certified  into  the  king's  bcnch^ 
and  there  filed,  zvith  the  certiorari  and  order  or  judgment  re- 
moved thereby. 

And 
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And  if  the  order  or  judgment  Jhall  be  confirmed  hy  the  court, 
the  perfon  ivtitkd  to  the  cofis,  for  the  recovery  thereof^  within 
ten  days  after  demand  rnade^  upon^  oath  of  Juch  demand  and  re~ 
fnfal  of  payment^  fhall  have  an  attachment  granted  for  the  con- 
tempt ;  ayid  the  recognizance  not  to  be  dij charged  till  the  cojli 
are  paid  and  the  order  complied  ivith. 

E.  hJn.  A  rule  was  made  in  the  court  of  king's  bench, 
that  no  certiorari  fhoulcl  be  granted  to  remove  orders  of 
juflices,  from  which  the  law  has  given  an  appeal  to  the  fef- 
fions,  before  the  matter  be  determined  on  the  appeal,  be- 
caufe  it  hinders  the  privilege  of  appealing;  aiid  that  if  any 
order  be  removed  before  appeal,  it  fhould  be  fent  down 
again  :  but  if  the  time  of  appeal  be  expired,  that  cafe  is 
not  within  the  rule  :  By  Holt  Ch.  J.— But  afterwards, 
AI.  4  Jn.  in  the  cafe  of  Shellington,  it  was  held,  that  ad- 
vantage muft  be  taken  of  this  rule  upon  the  motion  to  file 
the  order;  for  that  after  it  is  filed  it  is  too  late.      I  Salk. 

147. 

But  in  the  cafe  of  the  borough  of  JFar-wick^  M.  8  G.  %^ 
There  was  an  appeal  from  a  poor  rate  ;  and  the  fefTions 
made  an  order  that  the  churchwardens  (hould  produce  the 
books  at  an  adjourned  day ;  before  which,  a  certiorari 
■was  brought  to  remove  that  order  :  And  it  was  held  to  lie, 
though  the  appeal  was  depending ;  elfe  the  order  muft  be 
obeyed  before  the  validity  of  it  can  be  determined.  It  was 
alfo  held  that  an  appointment  of  overfeers  maybe  removed 
before  an  appeal  to  the  feflions ;  for  the  rule  laid  down  in 
I  Salk.  147.  extends  only  to  the  cafe  where  there  is  a  li- 
mited time  for  appealing,  as  to  the  next  quarter  fefTions ; 
but  the  flatute  of  the  43  El.  c.  2.  is  not  fo  reftrained  :  and 
confequently  it  cah  never  be  faid,  that  the  time  for  ap- 
pealing is  out.  And  if  the  appeal  from  an  appointment 
is  lodged,  there  can  be  no  certiorari,  till  the  fefTions  hath 
made  a  determination  ;  and  a  certiorari  brought,  pending 
fuch  appeal,  fliall  be  fupcrfeded.     Sir.  991. 

Ill  The  effect  of  it. 

Sohfeq^ent  '•   After  a  certiorari  is  allowed  by  the  inferior  court,  it 

{..r.)t.ccciiiigs        makes  all  the  fabfequent  proceedings  on  the  record  that  is 
^^''^*  removed  by  it  erroneous.      2  Hazv.  293. 

Xv-eptwh-re  2.  But  it  hath  been  adjudged,  that  if  a  certiorari  for  the 

Tbe  jury  is  removal  of  an  indittment  before  juflices  of  the  peace  be  not 

woin.  delivered,  before  the  jur\'  be  fworn  for  the  trial  of  it,  the 

juflices  may  proceed.     2  Haw.  294. 
AnA  after  judg-       ^^  p^x\'i  the  juflices  may  fet  a  fine  to  compleat  their  judg- 
ment, after  a  certiorari  delivered.     L.  it^jw.  .1515. 

4.  A 


irxrit. 
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4.  A  certiorari  removes  all  things  done  between  the  tefte  Removes  all 
and  return.     L.  i?^/>w.  835,  1305.  auer  ihe  te/ie  of 

5.  A  certiorari  removes  the   record  itfelf  out  of  the  in-  Removes  the  re- 
ferior  court ;  and  therefore  if  it  remove  the  record  againft  cord  itfelf. 

a  principal,  the  accefiary  cannot  there  be  tried.      2  Haw. 

325- 

6.  And  if  the  defendant  be  convifted  of  a  capital  offence,  In  what  cafe  the 
the  perfon  of  the  defendant  muft  be   removed  bv  habeas  P^'^'f "  "^ 'he  dc- 

^         .  ,  ,  r         •  • .- 1  -11    '  •      icnoant  ihail  be 

corpus,  m  order  to  be  prelent  ni  court,  it  he  will  move  m  removed, 
arreft  of  judgment.  And  herein  the  cafe  of  a  conviftion 
differs  from  that  of  a  fpecial  verdicl ;  where  the  prefump- 
tion  of  innocence  may  be  fuppofcd  to  continue,  and  there- 
fore the  perfonal  prefence  of  the  defendant  in  that  cafe  iS 
not  necefiary  at  the  argument  of  it.  Burrow.  Mansfield. 
930.      K.  and  Spragg.      H.  33  G.  2. 

7.  It  hath  been  hoiden,  that  a  certiorari  for  the  removal  How  far  it  fu- 
of  a  recognizance  for  the  good  behaviour,:  or  an  appearance  j^^'^'^^jo^  '1"^  "'^ 
at  feffions,  will  fuperfede  the  obligation  of  it :  but  this  would  cognizance, 
be  highly  inconvenient,  and  the  contrary  feems  to  be  fup- 

ported  by  the  better  authority.      2  Haw.  292. 

8.  li  di  Jupcrjedeas  come  out  of  a  fuperior  court,  to  the  Cafe  where  it  i« 
juftices,  they   ought  to    furccafe,  altho'   the  Juperjedeas  be  ^^arded  againft 
awarded   again  ft   law ;    for  they  are    not    to    dilpute   the 
command  of  a  fuperior  court,  which  is  a  warrant  to  them, 

Cro7n.  129, 

IF.  I'he  return  of  it. 

1.  Every  return  of  a  certiorari  ought  to  be  under  feal.  Return  of  the 
2  Haw.  294.  certioraii. 

2.  And  altho'  the  cuftos  rotuhrum  keep  the  records,  yet 
muft  the  juftices,  to  whom.it  is  directed,  return  the  cer- 
tiorari; and  therefore  if  it  is  dlreded  to  the  juftices  of  the 
peace,  and  the  clerk  of  the  peace  only  return  it,  nothing 
is  thereby  removed.      2  Hazv.  294. 

3.  The  certiorari  may  be  fometimes  to  remove  and  fend 
up  the  record  itfelf,  and  fometimes  but  only  the  tenor  of 
the  record  (as  the  words  therein  be),  and  it  muft  be  obeyed 
accordingly.     Dalt.  c.  ig^.     2  Haw.  295. 

4.  A  return  was  in  paper,  (and  not  upon  parchment);; 
and  for  that  reafon  was  held  b)-  the  court  not  good. 
1  Baniardi/i.  113.  H.  2G.2.  K.  and  the  inhabitants  of 
Darlington. 

5.  Upon  a  certiorari  to  remove  an  indi£lment  of  a  rior, 
or  forcible  entry,  or  the  like,  the  return  muft  have  thefe 
words,  as  alfo  to  hear  and  determine  divers  felonies^  &c.  ac- 
cording to  the  commiffion  \  for  if  the  return  mentions  only 

thai 
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that  theyare  juftices  of  the  peace,  without  fuch  words,  the 
return  is  itifufhcient.     Da!t.  c.  195. 

6.  It  the  perfon  to  Avhom  a  certiorari  is  directed,  do 
make  a  falfe  re(:\irn,  yet  the  court  will  not  flay  fihng  it  on 
aHidavit  of  its  being  lalfe,  except  in  pubHc  cafes,  as  in 
cafes  of  conimifhoners  of  fewers,  or  for  not  repairing  higli- 
ways,  or  for  fome  fuch  fpecial  caufes ;  becaufe  the  re- 
medy for  a  falfe  return  is  either  an  aftion  on  the  cafe  at  the 
fuit  of  the  party  grieved,  or  an  information  at  the  fuit  of 
the  king.      Dnlt.  c.  195. 

7.  It  the  perfon  to  .'horn  the  certiorari  is  directed,  do 
not  make  a  return,  then  an  alias.,  that  is,  a  fecond  writ ; 
then  a  pluries,  that  is,  a  third  writ,  or  caujam  nobis JignificcSy 
fliall  be  awarded,  and  then  an  attachment.   Croni.  116. 

Befides  thefe  general  rules,  in  common  to  all  certiorari's, 
there  are  many  times  fpecial  direcftions  about  granting  and 
allowing  or  not  allowing  them,  in  particular  cafes,  which 
are  treated  of  under  their  refpeftive  titles  \  fuch  as  high- 
ways, game,  tithes,  fwearing,  and  many  others. 

The  return  of  a  certiorari  may  be  thus : 
Firft,  on  the  backfide  of  the  writ  indorfe  thefe  or  the 
like  words : 

The  execution  of  this  writ  appears  in  a  Jchedule  to  the  Jame 
writ  annexed. 

And  that  fchedule  may  be  thus,  on  a  piece  of  parchment 
by  itfelf,  and  filed  to  the  writ : 

Weflmorland.  T  A^/r  Philip  Mufgrave,  ^flr<j«f/,  one  of  the 
A  \eepcrs  of  the  peace  and  jufices  of  our 
lord  the  king^  affigned  to  keep  the  peace  within  the  f aid  county., 
and  aljo  to  fiear  and  determine  divers  felonies.,  trcfpaffes.,  and 
f/ther  mifdemcanors  in  the  fame  county  committed.,  by  virtue  of 
this  writ  to  me  delivered.,  do  under  my  feal  certify  unto  his  ma- 
jefly  in  his  court  of  king's  bench  ^  the  inditfment  of  %vhich  men- 
tion is  made  in  the  fame  lorit^  together  with  all  matters  touch- 
ing the  fame  indiBment.      In  tvitnefs  whereof  1  the  faid  Sir 

P.  M.  have  to  thefe  prefents  fet  my  feal.   Given  at in 

the  faid  county,  the day  of in  the 

> year  of  the  reign  of 

Then  take  the  record  of  the  indictment,  and  clofe  it  within 
the  fchedule,  and  feal  and  fend  them  up  both  together  with 
the  certiorari. 

Challenge. 
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Challenge.     See  3IurO?5» 
Champerty.     See  ^aintCtianCC, 
Chance  medley.     See  JpOllliClDC* 


F  cheats  punifhable  by  publick  profecution,  there  are 
two  kinds, 

/.  By  the  common  lazv. 
IT.  Byjiatute.     , 

/.  By  the  common  law. 

1.  Cheats  which  are  punifhable  by  the  common  law, 
may  in  general  be  defcribed  to  be  deceitful  pradlices,  in 
defrauding  or  endeavouring  to  defraud  another  of  his 
known  right,  by  means  ot  fome  artful  device,  contrary 
to  the  plain  rules  of  common  honefly  ;  as  by  playing  with 
falfe  dice ;  or  by  caufmg  an  illiterate  perfon  to  execute  a 
deed  to  his  prejudice,  by  reading  it  over  to  him  in  words 
different  from  tfiofe  in  which  it  was  written  ;  or  by  per- 
fuading  a  woman  to  execute  writings  to  another,  as  her 
truflee,  upon  an  intended  marriage,  which  in  truth  con- 
tained no  fuch  thing,  but  only  a  warrant  of  attorney  to 
confefs  a  judgment ;  or  by  fuppreflmg  a  will ;  and  fuch 
like.     I  Hazv.  i88. 

2.  It  feemeth.to  be  the  better  opinion,  that  the  deceit- 
ful receiving  of  money  from  one  man,  to  another's  ufe, 
upon  a  falfe  pretence  of  having  a  meffage  and  order  to 
that  purpofe,  is  not  punifhable  by  a  criminal  profecution, 
becaufe  it  is  accompanied  with  no  manner  of  artful  con- 
trivance, but  wholly  depends  on  a  bare  naked  lie  ;  and  it 
is  faid  to  be  needlefs  to  provide  fcvere  laws  for  fuch  mif- 
chiefs,  againfl  which  common  prudence  and  caution  may 
be  a  fufhcient  fecurity.      i  Haw.  i88. 

3.  A  perfon  for  a  counterfeit  pafs,  was  adjudged  to  the 
pillory,  and  fined.     Dalt.  c.  32. 

4.  On  an  indictment  againfl  the  defendant,  a  miller, 
for  changing  corn  delivered  to  him  to  be  ground,  and 
giving  bad  corn  inflead  of  it,  it  was  moved  to  quafh  the 
fame,  becaufe  it  is  only  a  private  cheat,  and  not  of  a  pub- 
lick  nature.     It  was  anfwered,  that  being  a  cheat  in  the 

way 
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way  of  trade,  it  concerned  the  publick,  and  therefore  was 
indictable.  And  the  court  unanimoufly  agreed  not  to  quafh 
it.     r.  i6G.  2.     K.  and  mod.  i  Seff.  C.  217. 

5.  A  perfon  falfely  pretending  that  he  had  power  to  dlf- 
charge  loldiers,  took  money  of  a  foldicr  to  difchargc  him  ; 
and  being  indi£lcd  for  the  fame,  the  court  held  the  indiQ.- 
ment  to  be  good.  T.  3  C.  Serkjiead's  cafe.  I  Latch. 
202. 

6.  As  there  are  frauds  which  may  be  relieved  civilly, 
and  not  punifhed  criminally  (with  the  complaints  whereof 
the  courts  of  equity  do  generally  abound)  ;  fo  there  are 
other  frauds,  which  in  a  fpecial  cafe  may  not  be  helped 
civilly,  and  yet  fhall  be  punilhed  criminally  :  Thus  if  a 
minor  goes  about  the  town,  and  pretending  to  be  of  age, 
defrauds  many  perforrs  by  taking  credit  for  confiderable 
quantities  of  goods,  and  then  infills  on  his  non-age  ;  the 
perfons  injured  cannot  recover  the  value  of  their  goods, 
but  they  may  indi6l  and  punifli  him  for  a  common  cheat. 
Barl.  100. 

7.  Finally,:  the  diftin£lion  which,  as  it  feemeth,  will 
f<?lve  ahnoft  all  cafes  of  this  kind,  was  taken  in  the  cafe  of 
K.  and  IVheatly^  H.  I  G.  3.  The  defendant  was  indided 
and  convided  for  felling  beer  fhort  of  the  due  and  jufl 
meafure,  to  v/it,  i6  gallons  as  and  for_j8.  It  was  moved 
in  arrefl  of  judgment.  And  by  the, court.  This  is  only 
an  inconvenience  and  injury  to  a  private  perfon,  arlfmg 
from  that  private  perfon's  own  negligence  and  careleffnefs 
in  not  meafuring  the  liquor,  upon  receiving  it,  to  fee 
whether  it  held  out  the  jull  meafure  or  not.  Offences  that 
are  indidlahle  mull  be  fuch  as  affeft  the  publick.  As  if  a 
man  ufes  falfe  weights  and  meafures,  and  fells  by  them  to 
all  or  to  many  of  his  cuftomers,  or  ufes  them  in  the 
general  courfe  of  his  dealing  ;  fo  if  there  is  a  confpiracy  to 
cheat :  For  thefe  are  deceptions  that  common  care  and 
prudence  are  not  fufRcient  to  guard  againft.  Thefe  are 
much  more  than  private  injuries  ;  they  are  publick  offences. 
But  in  the  prefent  cafe,  it  is  a  mere  private  impofition  or 
deception.  No  falfe  weights  or  meafures  are  ufed ;  no 
confpiracy:  Only  an  impofition  upon  the.  perfon  he  was 
dealing  v/ith,  in  delivering  him  a  lefs  quantity  inflead  of 
a  greater  ;  which  the  other  carelefsly  accepted.  It  is  only 
a  non-performance  of  his  contrail ;  for  which  non-per- 
formance he  may  bring  his  aftion.  So,  the  felling  an  un- 
found  horfe  for  a  found  one,  is  not  indiftable  :  The  buyer 
fhould  be  more  upon  his  guard.  And  the  diftincllon  which 
-was  laid  down,  as  proper  to  be  attended  to  in  all  cafes  of 
tliis  kind,  is  this:     That  in   fuch   impofitigins   or  deceits 

where 
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where  common  prudence  may  guard  peifons  againft  their 
fuffering  from  them,  the  offence  is  not  indictable,  but  the 
party  is  left  to  his  civil  remedy  for  the  redrefs  of  the  injury 
that  has  been  done  to  him;  but  where  falfe  weights  and 
meafures  are  ufed,  or  falfe  tokens  produced,  or  fuch 
methods  taken  to  cheat  and  deceive,  as  people  cannot  by 
any  ordinary  care  or  prudence  be  guarded  againft,  there  it 
is  an  offence  indiilable.  Burrow.  Mansfield.  1125.  Blackjl, 
Rep.  273. 

//.  Byjlatute. 

I.  By  the  33  H.  8.  r.  i.  If  any  perfon  fhall  falfely  and 
deceitfully  obtain,  or  get  into  his  hands  or  p^-'JJ'cJJton  any 
money,  goods,  chattels,  jewels,  or  other  things,  of  any 
other  perfon,  by  colour  and  means  of  dii^y  falfe  privy  token, 
or  counterfeit  letter  made  in  another  man's  name  ;  and 
(hall  be  convifted  thereof,  by  examination  of  witnefTes,  of 
confeflion,  at  the  aflizes  or  felTions,  or  by  aftion  in  any 
court  of  record  ;  he  fhall  have  fuch  punifliment  by  im- 
prifonment,  pillor)^,  or  other  corporal  pain  (except  death), 
as  the  court  fhall  appoint.  Saving  to  the  party  grieved 
fuch  remedy  by  action  or  otherwife,  for  the  goods  fo  ob- 
tained, as  he  might  have  had  by  the  common  law. 

And  two  juftices  (i  Q.)  mav  call  and  convent  by  pro- 
cefs  or  otherwife  (A),  to  the  afiizes  or  feffions,  anv  perfoiv 
fufpefted,  and  commit  or  bail  him  to  the  next  aCTues  or 
feffions. 

Get  into  his  hands  or  pofJeffton~\  A  perfon  endeavouring  by 
a  counterfeit  letter  to  defraud  another  of  goods,  and  being 
apprehended  on  fufpicion  of  fuch  fraud,  before  he  hath  got 
the  goods  into  his  poffefTion,  feem.s  not  to  be  within  this 
ftatute.     E.  3  G.  2.     K.  and  Brian.  Seff.  C.  V.  2,  27. 

Fafe  privy  token']  On  motion  to  quafli  an  indiflment, 
which  was,  that  the  defendant  came  pretending  that  fuch 
a  perfon  had  fent  him  to  receive  20.I,  and  received  it, 
whereas  fuch  perfon  did  not  fend  him  :  By  the  court.  It  is 
not  indictable,  unlefs  he  came  w'lthfalfe  tokens ;  for  we  are 
not  to  indi6t  one  man  for  making  a  fool  of  another. 
Blackerby.  79. 

H.  13  G.  2.  K.  and  Munoz.  It  was  adjudged,  that  ant 
indidlment  averring  the  offence  to  be  by  falfe  tokens,  with- 
out fhewing  what  ihofe  falfe  tokens  are,  is  not  fufficient  j 
and  that  the  fraudulently  procuring  a  note  from  a  perfon, 
by  falfely  affirming  thai  there  was  one  in  the  next  rgoni 
that  would  pay  the  money  due  upon  it,  whereas  in  fact 
there  was  no  fuch  perfon  in  the  n^xt  room,  is  not  ^f'fe 
1 2  tiken^ 


33^  C|)eat. 


token^  but  a  falfe  affirmation  only,  i  Sejf.  C.  20i.  Sir. 
111']. 

Note  ;  the  ftatute  fays  a  h\[e privy  token. 

Corporal pain~\  Lord  Coke  obfcrves  hereupon,  that  for 
this  oiTcnce  the  offender  cannot  be  fined,  but  corporal  pain 
only  infli^ied.      3  7/^?.  133. 

But  Ivlr.  Hawkins  obferves,  that  there  is  a  precedent  in 
Cro.  Car.  564.  by  which  it  appears,  that  one  convidled  on 
fuch  a  profecution  hath  been  adjudged  not  only  to  ftand  on 
the  pillory,  but  alfo  to  pay  a  fine  of  500  1,  and  to  be  bound 
with  good  fureties  to  the  good  behaviour,     i  Haw.  188. 

Commit  or  bail  hini\  In  this  cafe  the  jullices  fhall  do  well 
to  take  examination  of  the  offence,  and  to  certify  the  fame 
fo  the  feffions  or  gaol  delivery,  and  withal  to  bind  over  the 
informers  and  witneffes  to  give  evidence  therein.  Dalt. 
r.  32. 

2.  By  the  30  G.  2.  c.  24.  All  perfons  who  knowingly 
and  defignedly,  by  falfe  pretence  or  pretences,  fhall  obtain 
from  any  perfon,  money,  goods,  wares,  or  merchandizes, 
with  intent  to  cheat  or  defraud  any  perfon  of  the  fame,  fhall 
be  deemed  offenders  againft  law  and  the  publick  peace ; 
and  the  court  before  v/hom  any  fuch  offender  fhall  be  tried, 
fiiall  on  conviftion  order  him  to  be  fined  and  imprifoned, 
or  to  be  put  in  the  pillory,  or  publickly  whipped,  or  to  be 
tranfported  as  foon  as  conveniently  may  be  for  feven 
years.  J.  I . 

And  any  juftice,  before  whom  any  perfon  charged  on 
oath  with  having  committed  any  of  the  offences  atorefaid, 
fhall  examine  by  oath  and  fuch  other  lawful  means  as  to  him 
fliall  feem  meet  toucliing  the  matters  complained  of,  and 
deal  with  the  offender  according  to  law :  and  if  the  party 
charged  as  being  the  offender  Ihall  be  committed  to  prifon, 
or  admitted  to  bail,  to  anfwer  the  matters  complained  of  at 
the  next  feffions  or  affizes  ;  the  faid  juftice  fhall  bind  over 
the  profecutor  to  appear  and  profecute  fuch  offender  with 
effect;  and  if  fuch  goods  fo  fraudulently  obtained  appear 
to  fuch  juftice  to  exceed  the  value  of  20 1,  the  recog- 
nizance fhall  be  in  not  lefs  than  double  the  value  of  the 
goods.  J.  2. 
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A.  Warrant  of  two  juftices  to  apprehend  an  of* 
fender ;  on  ^^  H.  8.  c.  i. 

Weftmorland.  <       To  the  conftable  of  ■ 


{ 


'  H  E  R  E  A  S  coinplaint   hath  been  made  unto  us  ivhofe 
names  and  Jcah  are  hereunto  Jet^  two  of  his  majefiys 
juji'tces  of  the  peace  for  the  Jaid  county^  and  one  of  us  of  the 

quorum,    upon  the  oaths  of  A,    I.  of yeoman.,  and 

B.  I.  of ye  Oman  y  that  on  the day  of • 

A.    O.   of ■  yeoman.,  did  by   a  falfe  privy  taken   [or 

counterfeit   letter']  that  is  to  fay,  by  [here  particularize  the 
offence]  falfely  and  deceitfully  obtain   and  get  into  his  hands 

and poffeffton  [here  mention  the  x\\\VLg%\from  C.  I.  of > 

contrary  to  the  flatute  in  that  cafe  made  :  Thefe  are  therefore  i') 
conwiand  you,  upon  ftght  hereof,  forthwith  to  bring  the  faid 

A.  O.  before  us  at on  the  day  of ta 

anfwer  to  the  faid  complaint,  and  further  to  be  dealt  withal  ac-^ 

cording  to  laiv.      Given  under  our  hatids  and  feals  the — 

Jay  of . 

Cheefe.     See  T15Uttet» 

Chocolate.     See  (BXZiiZ* 


I.  '"T^HE  ancient  Saxon  word  is  cyrce,  the  Danlfh  Original  of  the 
1  hircie,  the  Belgick  kercie,  the  Cimbrick,  kirkia  word  church, 
or  hurk  ;  probably  from  tiie  Greek  word  Jtupiav.oj,  belong- 
ing to  the  Lord,  or  y.\j^U  cJho^,  the  Lord's  houfe  :  fo  that 
we  have  loft  the  ancient  pronunciation  of  the  word  (except 
in  the  northern  parts  oi  England  anA  in  Scotland)  by  foften- 
ing  the  letters  c  or  ch,  as  we  have  done  in  many  cafes ; 
which  letters  the  ancient  Greeks  and  Romans  always  pro- 
nounced hard,  as  the  letter  k. 

2.  In  cities  and  tovjns  corporate,  the  bifoop  (with   the  con-  u,vtingof 
fent  of  the  juayor,  aldermen,  and  jujlices   of  the  peace,  and  of  churchss. 
the  patron)  may  unite  two  churches  or  chapels  ;  and  make  order 

zvith  the  like  confent,  that  the  patrons  prefcnt  by  turns,  having 
regard  to  the  value  of  the  livings  united :  and  the  incumbents 
thereof  fl)all  be  graduates.      17  Car.  2.  c.  3. 

3.  Claufes  are  commonly  inferted  in  the  feveral  aclsof  par-  N;\v  churches* 
liainentfor  making  provifion  for  the  recior^  of  new  churches, 

Vol.  L  Z  which 


33^  Cljutcl)  anb  cDurcl)  par&. 

<(\'lilcli  clauft-s  give  certain  powers  to  juflices  of  the  pearg-, 
in  relation  to  the  affeffinents  to  be  raade  for  that  purpofe. 
And  in  the  cafe  of  borrowing  money  for  rebuilding  clergy- 
nicns  houfes,by  the  17  Geo.  3.  c.  53.  the  ellimates  are  to  1)C 
f  worn  to  before  a  juflice  of  the  peace  or  mafter  in  chancery. 
Maikeis  in  tlie        a.  ]\lo  fairs  nor  markets  /hall  be  kept  in  church  yards,      i -i 

^.hu.chy.rd.         EJ.  J.    ft-;^.    c.  6. 

'•^'■'^(^ '"  ^''*  5.   Clergymen  Jhall  tiof  be  arrejledy  and  drawn  out  of  any 

church  yard.       church  or  church  yard.,  whiljl  they  attend  to  divine  ferwce  \  on 

pain  of  imprijonment  of  the  offender .^  and  ranjom  at  the  kmg*s 

■will.,  and  fatisfaciion  to  the  party  arrefed.     50  Ed.  3.   c.  5. 

1  R.  2.  c.  15. 

Aifo  it  is  faid,  that  arrefts  in  civil  cafes  ought  not  to  be 
of  perfons  going  to  or  coming  from  church  \  but  that  a 
warrant  from  a  juftice  of  the  peace  for  the  king  may  be 
executed  in  fuch  cafes.     Cro.  Car.  602.      Cro.  jfac.  ^11. 

2  Bulfl.  72. 

But  altho'  the  ofBcer  may  be  punilhed  for  the  fame  either 
in  the  fpiritual  or  temporal  courts,  yet  the  arrell  (if  not  ori 
a  Sunday)  is  good  in  law.  JVatfon^  C.  34.  p.  344. 
^h*'^  h"^ '"  ^'''^  6.  If  any  perfon  Jhall^  by  words  only.,  quart  el.,  chide.,  or 
diuich  yard,  brazuly  in  any  church  or  church  yard.,  the  ordinary  (on  proof  of 
two  w/tnejfes )  may  fufpend  every  layman.,  being  an  offender.,  ab 
inorredu  ecclefia^  ;  and  every  clergyman  from  the  miniflration 
of  his  office.,  fo  long  as  he  fall  think  nuet.      5  &.  6  Ed.  6. 

C;  4-    f-   I- 
Striking  in  the        7.   If  any  f)  all  f mite,  or  lay  any  violent  hands  on  another  i/i 
*^h"-*^h  ^^  A        ^"^'  church  or  church  yard,  he  jhall  be  deemed  ipfo  fa6lo  ex- 
communicate, and  he  excluded  from  the  fcllowjkip   and  company 
of  ChniVs  congregation.     5  &.  6  Ed.  6.  c.  4.   f.  2. 

Lay  any  vioknt  hands^  But  churchwardens,  or  perhaps 
private  perfons,  who  whip  '>oys  for  playing  in  the  church, 
or  pull  off  the  hats  of  thofe  who  obftinately  rcfufc  to  take 
them  off  themfelves,  or  gently  lay  their  hands  on  thofe  wijo 
diflurb  the  performance  of  any  part  of  divine  fervice,  and 
turn  them  out  of  the  church,  arc  not  within  the  meaning 
of  this  flaiute.      l  HaiU.  139. 

Shall  be  deemed  ipfo  fafto  excommunicate']  And  he  fhall 
not  excufe  himfeif  by  Ihev/ing  that  the  other  affaulted  him. 
I  Hazv.  139. 

Ipf  fat'lo']  Neverthelefs,  in  this  and  other  like  cafes, 
there  ought  either  to  be  a  precedent  convitlion  at  law, 
which  mull  be  tranfmitted  to  the  bifhop  ;  or  elfe  the  ex- 
commimication  mull  be  declared  in  the  fpiritual  court  upon 
a  proper  proof  of  the  offence  there ;  for  it  is  implied  in 
ever}'  peiiul  law,  ihat  no  one  Iliall  uicur  the  pcnedty  tliere- 
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cf,  till  he  be  found  guilty  upon  a  lawful  trial.     I  HdwJ 

139- 

8.  If  any  Jhall  malk'iQuJly  Jir'ike  another  with  any  weapon^  Striking  with  a 
in  any  church  or  church  yard,  or  jhall  there  draw  any  weapon  'Jyeapon  m  the 
with  intent  to  Jir'.he,  and  Jhall  be  convi6ied  thereof  hf'v.rdiB  churchyard. 
of  11  men^  or  confejjion^  or  by  two  witncJJ'es,  before  the  judges 

of  ajfize,  or  jitfices  of  the  peace  in  their  fejjions,  he  Jhall  he 
adjudged  to  have  one  of  his  ears  cut  off',  and  if  he  have  no  ears, 
he  Jhall  be  burned  in  the  cheek  with  a  hot  iron  having  the  letter 
r,  zvhereby  he  may  be  known  and  taken  Jor  a  fray  maker  and 
fighter;  and  he  Jhall  aJfo  fiand'x^io  idi^a  excommunicate,  5  Sc 
6  Ed.  6.  c*  4.  f.  3. 

9.  He  who  (teals  goods  belonging  to  a  parifli  church,  Sacrilege, 
may  be  indidted  for  ftealing  the  goods  of  the  parifhioneis. 

1  iiaiv.  94. 

For  other  matters,  fee  title  CBUrCbtOatDenSf* 
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/.  Who  are  exempted  from  "being  churchwardens. 
iL  Chufmg  and  fwearing  of  churchwardens^  wttk 

their  duty  thereupon, 
in.  Their  duty  in  levying  rates  j   and  therein  of 

vejiries^  and  fele^f  vejiries. 
IF.  Their  duty  as  to  repairs  ;  and  therein  concern^ 

ing  church  feats. 
V.  Their  duty  as  to  fundry  other  matters. 
VL  Concerning  prefentments  j  and  therein  of  fidef^ 

7nen  or  cffifiants. 
VII.  Their  accounting. 
Fill.  Their  punijhment  on  mifhehaviour. 
IX.  Their  indemnity  on  doi?ig  their  duty. 

I.  TVho  are  exampted  from  being  churchwardens, 

1.    \    Counfellor  or  attorney  ought   not  to   be  chofeil  Attorneys^ 

l\  churchwarden  :  and  if  he  is,  he  may  have  a  pro- 
hibition, by  reafon  of  his  attendance  on  the  courts  at  fpyi- 
minfler.     1  Roll's  Abr.  272. 

2.  Apothecaries,  who  have  ferved  7  years,  (hall  be  ex-  Apothecaries 
Cinpted  from  tlie  office  of  churchwarde:j.     6  IV.  c.  4.         ^"    urjeon*, 

Z  2  And 
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And  hy  die  i8  G.  i.  c.  15.  Freemen  of  tlie  corpora- 
tion of  furgeons  in  London  are  exempted  from  being  church- 
wardens. 

Diflenting  mi-  ^^  Didenting  teachers  or  preachers,  in  holy  orders,  or 
pretended  holv  orders,  being  duly  quahfied,  are  exempted 
from  the  office  of  churchwarden.      1  J'^^' Jejf-  !•  '^'  18. 

Other diflenters.  ^.  Otlier  difTenters,  fcrupling  to  take  upon  them  the  of- 
fice, may  execute  the  fame  by  a  fuificient  dc])uty,  to  be  ap- 
proved of  in  hke  manner  as  other  churchwardens,  i  IF. 
feff.l.c.l^. 

Pcrfons  having        ^.  All  perfons  who  have  profecuted  a  felon  to  con- 

conviaed  a  fe-  ^-^^^^^^  ^^^  t^g  fi^ft  affignee  of  the  certificate  thereof, 
are  exempted  from  the  office  of  churchwarden  in  the 
parifh  where  the  offence  was  committed.  10  ^  ii  IF. 
c.  23.  /.  2. 

Perfons  fervmg        ^    ^    private  man,  perfonally  ferving  for  himfelf  in  the 
in  the  mililia.  .,.  .        ,  r  .  .  '  r  /  .6     „    ,,  ,      ,.  ,  , 

mihtia,  during  the  tune  01  lucn  lervice,  Ihall  be  liable  to 

ferve  as  churchwarden.      2  G.  3.  c.  lo. 

11.  Chtifing  and  pujear'uig  churchwardxns,  with  their 
duty  thereupcn. 

When  to  be  j .  Churchwardens  fhall  be  chofen  yearly  in  EaJJer  w^eek, 

whom.  ^y  the  joint  confent  of  the  minifter  and  parifhioners,  if  it 

may  be  ;  but  if  they  cannot  agree,  the  rainifler  fhall  chufe 
one,  and  the  parifhioners  another.     6V?K(J«t  of  1603.   89. 

But  where  there  is  a  cuftom  for  the  pariffiioners  to  chufe 
both,  that  cuftom  ffiall  continue.     Gihf.  Codex ^  1\1. 
Refufirigtotake       2.  A  perfon  chofen  churchwarden,  refufmg  to  take  his 
office  and  oath,  may  be  excommunicated  for  the  refufal  \  and 
no  prohibition  will  lie.     GibJ.  243. 
Refufmg  to  3.  And  the  ecclefiaftical  judge  refufing  to  fwear  him, 

weart  em.       ^^^  1^^  compelled  by  a  mandamus.     GlhJ.  243. 
Churchwar-  4.  The  churchwarden's  oath,  as  faid  to  have  been  agreed 

en$oa    .         ^^^  upon  mutual   confultation  between  the  civilians  and 
common  lawyers,  is  as  follows  : 

"  You  ffiall  fwear  truly  and  faithfully  to  execute  the 

*'  office  of  a  churchwarden  within  your  pariffi,  and  accord- 

**  ing  to  the  befl  of  your  fkill  and  knowledge  prefent  fuch 

"  things  and  perfons  as  to  your  knowledge  are  prcfentable 

"  by  the  laws  ecclefiaftical  of  this  realm  :  fo  help  you  God 

*'  and  the  contents  of  this  book."     GibJ.  243. 

Churchwardens       5.   Churchwardens  being  thus  fworn,  are  fo  far  incor- 

race  ^  *'°'^^'''     porated  by  law,  as  to   fue  for  the  goods  of  the  cliurch,  and 

to  bring  an  action  of  trefpafs  for  them  ;  and  alfo  to  pur- 

.    chafe  goods  for  the  ufe  of  the  pariffi  \  but  they  are  not.a: 

18  corporation 


C|)urc!)tbar&ens*  34^ 

corporation  in  fuch  fort,  as  to  purchafe  lands,  or  take  by 
grant,  except  in  London  by  cuftorn.      Gtbf.  241. 

6.  Churchwardens  {hall  continue  in  office,  till  the  new  How  long  they 
1  1       r  y—  o  laaW  continue. 

churchwardens  be  Iworn.     Lan.  iio. 

///.  Tbdr  duty  in  levying  rates  %  and  therein  of  vef- 
tries  andfek^l  vejlries. 

1.  The  rates  muft  be  made  witli  the  confent  of  the  ma-  Summonlnsa 
jor  part  of  the  parifhioners,  houfekecpers,  or  occupiers  of  . 

land.  In  order  to  which,  public  notice  of  a  veftry  (a 
place  fo  called  from  the  vcftments  of  the  minlfter  kept 
there)  ought  to  be  given  the  Sunday  before,  either  in. the 
church  after  divine  fervice  is  ended,  or  elfe  at  the  church 
door  as  the  parifhioners  come  out ;  both  of  the  calling  of 
the  faid  meeting,  and  alfo  of  the  time  and  place  of  the  af- 
fembling  of  it.  And  it  will  be  fairefl;  then  alfo  to  de- 
clare for  what  bufmefs  the  faid  meeting  is  to  be  held,  that 
no  one  may  be  furprized,  but  that  all  may  have  full  time 
before,  to  confider  what  is  to  be  propofed  at  the  faid  meet- 
ing. And  it  is  ufual  that  for  half  an  hour  before  it  begins, 
one  of  the  church  bells  be  tolled  to  give  the  parifhioners 
notice  when  they  are  met.  5  Co.  b-j .  Shaw.  Par.  Law.  54.. 

2.  At  the  common  law,  every  parifhioner  who  paid  to  Who  fhall  have 
the  church  rates,  and  no  other,  had  a  right  to  vote.    Shaw,  ^^^^ry.'"  ^^^ 
56.     And  thofe  that  pay  no  church  rates  fhall  have  no  vote 

in  affairs  relating  to  it,  except  it  be  the  reftor  or  vicar. 
IVood^  h.  \.  r.  7. 

3.  All  perfons  who  have  a  vote  in  the  veflry  have  an  whomayad- 
equal  right,  and  neither  the  minlfter  nor  churchwardens,  journthevertry. 
without  a  fpecial  cuftom,  can  adjourn  the  veftry;  but  this 

can  only  be  done  by  a  majority  of  the  whole  afifembly.  Sir. 
1047. 

4.  When  the  churchwardens  and  parifhioners  are  there  Layingtherates. 
met,  they  are  to  confider  what  fum  of  money  it  will  be  ne- 

ceffary  to  raife  for  fuch  repairs  as  fhall  then  be  needful ;  and 
after  they  have  agreed  what  fum  is  fit,  they  are  to  make  an 
equal  levy.      Degge  I'Ji. 

5.  And  the  major  part  of  them  that  appear,  fhall  bind  Majority  to  bind 
the  parifh  ;  or  if  none   appear,  the  churchwardens  alone  ^  ^  P*"   * 
may  make  the   rate  ;  becaufe  the)',  and  not  the  piuifhio- 

ners,  are  to  be  cited  and  punifhed,  in  deleft  of  repairs. 
Ciif.  220. 

6.  It  is  mofl  convenient,  that  eveiy  parifh  aft  there  be  Entringjna 
entered  in  the  parifh  book  of  accounts,  and  every  man's  hand  book- 
confenting  to  it  be  fet  thereto  ;  for  then  it  will  be  a  certain 

rule  for  the  churchwardens  to  go  b'v.     Sha-w.  55. 

Z  3     '  '     7-  By 
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ScUa  veftry. 


Two  rates ;  one 
for  the  i'ahric, 
another  for  or- 
naments. 
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7.  By  cuflom  there  may  be  fcleft  veftrles,  of  a  certain 
number  of  perfons  elefted  yearly  to  make  rates,  and  ma- 
nage the  concerns  of  the  pariih  for  that  year  :  and  fuch 
cuftom  is  a  good  cuflom.  Mead.  Ch.  Service.  Gil>f.  246. 
Sfr.  428. 

8.  It  is  holden,  that  a  rate  for  the  reparation  of  the  fa- 
brick  of  a  church  is  real,  charging  the  land,  and  not  the  per- 
fon  ;  but  a  rate  for  ornaments  is  perfonal,  upon  the  goods, 
and  not  upon  the  land.  Gr/>f.  220. 

And  in  Jeffery's  cafe,  5  Co.  6j.  it  was  folemnly  adjudg- 
ed, that  the  rates  for  the  repair  of  the  church  fhall  be  laid 
tipon  ever)^  occupier  of  lands  in  the  parifh,  altho'  fuch  oc- 
cupier live  in  another  parifh  \  and  fuch  perfon  may  come 
to  the  veflries  of  the  parifliioners,  and  vote  in  the  making 
a  rate  :  but  he  fhall  not  be  charged  towards  the  ornaments 
of  the  church,  as  for  bells,  repair  of  feats,  bread  and  wine, 
clerk's  wages,  vifitation  charges,  and  the  like,  by  reafon  of 
fuch  lands  ;  for  that  the  perfonal  eftates  of  the  inhabitants 
are  chargeable  with  every  thing  that  doth  not  relate  to  the 
fabrick  of  the  church,  or  repairs  of  the  fences  of  the  church 
yard,  or  fuch  other  things  as  concern  the  freehold. 

And  therefore  fome  have  been  of  opinion,  that  church- 
wardens fhould  make  two  rates;  one  upon  lands  and  houfes, 
which  may  concern  the  freehold  of  the  church,  and  an- 
other upon  perfonal  eilates  and  flock,  to  defray  other  ex- 
pences.  But  as  this  method  creates  con£ufion,  fo  it  is  fel- 
dom  praftifed. 

And  Sir  Simon  Degge  fays,  that  he  conceives  the  law  to 
be  clear  otherwife  ;  and  that  a  foreigner  who  holds  lands  in 
the  parifh  is  as  much  obliged  to  pay  towards  the  bells,  feats, 
and  ornaments,  as  to  the  repair  of  the  church ;  otherwife 
tliere  would  be  great  confufion  in  making  feveral  levies, 
which  he  never  obferved  to  be  praftifed  within  his  know- 
ledge. But  he  leaves  it  a  query,  among  a  divcrfity  of  opi- 
nions,    p.  173. 

And  Mr.  Shaw,  in  his  parifh  law,  having  cited  the  au- 
thors who  hold  thefe  different  opinions,  fays,  that  the  prac- 
tice generally  now  goes  according  to  the  opinion  laft  men- 
tioned, namely,  that  foreigners  occupying  lands  within  the 
parifh  (hall  be  charged  to  both  ;  and  that  the  ecclefialtical 
judges,  as  well  as  the  temporal,  for  the  eafe  and  conve- 
nience which  accrues  from  the  making  of  one  levy  for  all, 
do  give  countenance  thereto,  and  begin  to  treat  the  con- 
trary opinion  as  obfoiete  and  out  of  doors,     p.  92. 

9.  A  taxation  by  the  pound  rate  is  the  moft  equitable 
way,  and  not  according  to  the  quantity  of  the  land.  JVood^ 
b,  I.   C.J, 

"  ■  JO.  Where 
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50.  Where  lands  are  In  farm,  not  the  leflbr,  but  the  Tc*mttobe 
tenant  (hall  be  rated  and  pay.     Gihf.  221.  charsed,andnot 

..  .  1.1         •'i  -1  1  1     the  landlord. 

n.  An  impropriator,  tho    bound  to  repair  the  c.»anceJ,  impropn.-nor 
k  alfo  bound  to  contribute  to  the  reparations  of  the  church,  ^"^  '*■"  charge- 
if  he  hath  lands  in  the  parish,  which  are  not  parcel  of  the 
parfonage.     Gibf.  221 -,  223. 

12.  If  any  perfon  find  himfelf  aggrieved  at  the  inequa-  Appeal  againft 
lity  of  tlie  affeffment,  his  appeal  niuft  be  to  the  ecclefiaftical  '  ^  "^**" 
judge.     Degge.  172. 

And  in  fuch  cafe,  if  he  will  be  relieved,  he  muft  fhew, 
that  he  is  illegally  or  unequally  taxed  in  refpeft  of  the  quan- 
tity of  his  land,  as  being  rated  for  more  than  he  has,  or  that 
the  land  which  he  hath  is  over-rated,  or  that  the  rate  was 
Recdlefs,  or  that  fome  lands  in  the  parifh  are  omitted  in  the 
Fat^,     Woody  b.  1.  f.  7. 

13.  If  any  refufc  to  pay  the  rates,  being  demanded  by  R  ates  how  to  be 
the  churchwardens,  they  are  to  be  fued  for  in  the  eccle-  '■*^=®^'='"*''^' 
fiaflical    courts   acd    no^  elfewhere.     G'lhj.  219.     Degge. 

171. 

Alfo  a  quaker,  refufing  to  pay  church  rates,  may  be 
fued,  as  other  parifhioners,  in  the  eccleuaflical  court  \  or 
he  maybe  profecuted  before  the  ju  dices  of  the  peace,  in  the 
fame  manner  as  for  his  tithes. 

ly.  Their  duty  as  to  repairs  -,  and  therein  concerning 
church  feats. 

1*  -Of  common  right,  the  foil  and  freehold  of  the  church  whofliallre- 
is    the  parfon's ;  the  ufe    of  the  body  of  the  church,  and  pair* 
the  repair  of  it,  common    to   the  parflhioners  ;    and  the 
difpoling  of  the  feats  therein,  the  right  of  the  ordinary. 
Gibf.  221. 

2.  The  fpirijtual  court  may  compel  the  parifhioners  to  Who  may  com- 
repair   the  body   of  the  church,  and  may  excommunicate  P*^'  'l^^  repairs 
every  one  of  them  till  it  be  repaired  ;  but   thofe  that  are 

willing  to  contribute  Ihall  be  abfolved,  till  the  greater  part 
agree  to  a  tax.     Read.  Ch.  Service. 

3.  If  the   churchwardens  erect  or  add  any  thing  new,  Difference  be- 
either  to  the  fabrick  of  tlie  church,  utenhls,  or  churchyard,  fome"i,in^nfvr 
t/iey  uiuR  have  the  confeut  of  the  parilhiouers  ;  and  if  fuch  <ind  repaiVinij; 
additions  are   in  the    church,  the  bifligp's  licence   is  alfo  '''^o'*^' 
neceddjy.      But  where  necelfary  repairs  are  y/anting,  the 

greater  part  of  the  pax.ijh  will  bind  the  J.efs ;  and  if  the 
major  part  will  nqt  confeut,  where  repairs  axe  necclTary, 
the  churchwardens  may  repair  without  their  confcnt,  if 
}4pon  notice  given  they  retufe  to  meet,  or  when  they  are 
met,  refufe  to  make  a  rate.  But  if  a  church  fall  down, 
Z  4  the 
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the  pariniloners  are  not  bound  to   rebuild  it.     Read.  Ch» 
Service,      i  Vent.  367. 

4.  But  if  a  church  be  fo  much  out  of  repair,  that  it  is 
neceflary  to  pull  it  down,  or  To  little,  that  it  needs  to  be 
enlarged,  the  major  part  of  the  parifliioners  may  make  a 
rate  for  new  building  or  enlarging,  as  there  fhall  be 
occafion.  This  was  declared  in  the  29  C.  2.  by  all  the 
tjn-ee  courts  fuccefTively ;  notwithflandnig  the  caufe  was 
laboured  by  a  great  number  of  quakers,  who  oppofed  the 
rate.     G'llij.  221. 

5.  The  parfon,  that  is,  the  fpiritual  reftor,  as  alfo  the 
lay  impropriator,  are  bound  by  common  right  to  repair 
the  chancel,  and  is  thereupon  intitled  to  the  chief  feat 
therein,  unlefs  another  hath  it  by  prefcription  ;  yet  he 
hath  not  the  difpofal  of  the  feats  therein,  but  the  bifliop. 
QihJ.  223,  224. 

6.  An  ille  in  a  church,  which  hath  time  out  of  mind 
belonged  to  a  particular  houfe,  and  been  maintained  and 
repaired  by  the  owner  of  tliat  houfe,  is  part  of  his  frank 
tenement,  and  the  ordinary  cannot  difpofe  of  it,  or  inter- 
meddle in  it.      Gibf.  221. 

7.  A  feat,  or  priority  in  a  feat,  in  the  body  of  the  church, 
may  be  prefcribed  for  as  belonging  to  a  houfe,  if  it  hath 
been  ufed,  and  alfo  repaired,  time  out  of  mind,  by  the  in- 
habitants of  fuch  houfe.     Gibf.  221. 

And  no  one  can  claim  a  feat  in  a  church  by  prefcription 
as  appendant  or  belonging  to  land;  but  it  muft  be  laid  as 
belonging  to  a  houfe,  in  refpefl  to  the  inhabitancy  there- 
of.    IVood^  b.  I.'  c.  7. 

And  therefore  a  feat  may  not  be  granted  to  a  perfon  and 
his  heirs  abfolutely;  for  the  feat  doth  not  belong  to  the 
perfon,  but  to  the  inhabitant.     G'lhJ.  221. 


V.  'Their  duty  as  to  fundry  other  matters, 

Ovcrfcer.  T.   Every  churchwarden  is  an  overfeer  of  the  poor,  al- 

tho'  every  overfeer  of  the   poor  is  not  a  churchwarden. 
43  El  c.  2.  /.  I. 

And  in  M.  i^  C.  2.  A  churchwarden  was  committed 
by  the  two  next  jullices,  as  churchwarden,  for  refufing  to 
account  for  the  money  received  and  difburfed  by  him  ;  but 
on  an  habeas  corpus  he  was  difcharged :  becaufe  by  the  war- 
rant of  commitinent  it  ought  to  appear  that  he  was  over- 
feer of  the  poor,  for  by  the  ftatute  of  43  El.  that  is  an- 
nexed to  his  Office  of  churchwarden,  and  the  juflices  have 
no  jurifdiftion  over  him  as  churchwarden,  but  as  overfeer. 
Dalt.  186. 

2.  They 
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I.  They  arc  to  fee  that  the  church  ways  be  well  kept  Church  way. 
and  repaired.     And  the   right   to  a  church   way  may  be 

claimed  and  maintained  by  a  libel  in  the  Ipiritual  court. 

2  Roll's  Mr.  aSj. 

3.  Churchwardens  have  the  care  of  a  benefice  during  its  Vacancy, 
vacancy :  Having  ijrll  taken  out  a  fequeftration  from  the 
fpiritual  court,  they  are  to  manage  all  the  profits  and  ex- 
pences  of  the  benefice  for  him  that  fhall  next  fucceed ; 
plough  and  fow  his  glebe;  take  in  the  crop  ;  coUecl  tithes; 
thrafh  out  and  fell  corn  ;  repair  houfes  and  fences,  and  the 

like.  And  they  (hall  take  care  that  during  the  vacancy 
the  church  fliall  be  duly  ferved  by  a  curate  approved  by  the 
bilhop,  whom  they  are  to  pay  out  of  the  profits  of  the  be- 
riefice.  And  if  the  fucceflbr  thinks  himfelf  aggrieved  by 
them,  he  may  appeal  to  the  ecclefiaftical  judge.  Par.  L. 
99.      Com.  Far.  Off".   90. 

4.  They  (or  the  conftable)  fhall  levy  the  penalties  for  Worldly  ca'ling 
perfons  exercifing  their  worldly  calling  on  the  Lord's  day.  °"  ''"^  Lord's 
29  C.  2.  c.  7.  ^^' 

5.  They  fhall  fuffer  no  plavs,  feafts,  banquets,  fuppers,  I'-nfanationof 
church  ales,  drinkings,  temporal  courts  or  leets,  lay  juries,  t'^e  church, 
mufiers,  or  any  profane  ufage  to  be  kept  in  the  church  or 

church  yard.     Can.  88. 

6.  Tliev  fhall  fee  that  the  parifnioners  refort  to  church,  Attendini^  di- 
and  continue  there  orderly,   during    divine  fervice  ;    and  ^'"^  fervice. 
fliall  preient  the  defaulters.      Can.  90. 

7.  They  I'hall  not  fuffer  any  idle  perfons  to  abide  eitlier  Lokerinj;  in  the 
in  the  church  yard,  or  church  porch,  during  the  time  of  *^^"'^'^''  y^''^- 
divme  fervice  or  preaching  ;  but  fhall  caufe  them  to  come 

in,  or  to  depart.      Can.  19. 

8.  They  fliall  levy  the  forfeiture  of  12  d  a  Sunday,  on  Levying  izd  a 
the  poods  of  perfons  not  coi^Mng;  to  church,    i  III.  c.  2.         Sunday  for  not 

o  r  £:>  coiT»inir  to 

9.  They  (or  the  conflable)   fiiall    levy  the    penalty  of  church. 

3  s   4d,  for  ufing   unlawful  paflimes  on  the  Lord's  day.  Sports  on  the 

1    C.  C .    I .  Lord's  day. 

10.  They  (or  the  conflabies  or  overfeers)  fliall  levy  the  Couventicle. 
penalties  for  being  prefent   at  unlawful   conventicles.     22 

C.  2.    c.  I. 

II.  They  fhall,  on  pain  of  20 1,  prefent  at  the  fefTions  Recufants. 
once  a  year,  the  monthly  abfence  from  church  of  all  recu- 

fatits,  and  the  names  and  ages  of  tlieir  children  above  nine 
years  old,  and  the  names  of  their  fervants.  And  if  the  par- 
ty prefented  fhall  be  indided  and  convicted,  the  church- 
wardens fhall  have  a  reward  of  40  s,  X.o  be  levied  of  the 
recufants    goods,    by  warrant  of   the  juflices  in  feflTions. 

3  J'  '•  4- 

12.  They 
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12.  They  fl-iall  keep  excommunicated  peiTons  out  of  tho 
church.      Can.  85. 

13.  They  fiulJ  take  care  to  have  in  the  church  a  large 
bible,  book  of  common  prayer,  book  of  homihes,  a  font 
of  ftonc,  a  decent  communion  tabic,  witli  proper  cover- 
ings, the  ten  comnumdincnts  fet  up  at  the  call  end,  and 
other  cliofcn  ftntciices  upon  the  walls,  a  reading  defk, 
pud  pulpit,  and  chell  tor  alms  ;  all  at  the  charge  of  the 
pariih.      Can.  80,  81,  82,  83,  84. 

14.  They  ought  to  keep  the  keys  of  the  belfrey,  and 
to  take  care  that  the  bells  be  not  rung  without  good  caufc, 
to  be  allovv'-ed  by  the  minifter  and  themfclves.     Can.  88. 

15.  They  Ihall  have  a  box,  wherein  to  keep  the  regifter, 
with  three  locks  and  keys,  two  keys  to  be  kept  by  them, 
and  one  by  tlie  miniller  ;  and  every  Sunday  they  fhall  fee 
that  the  miniflcr  enter  therein  all  chriflenings,  weddings, 
and  burials  that  have  been  the  week  before  ;  and  at  the 
bottom  of  every  page,  they  (liall  (with  th.e  minifter)  fub- 
Jcribe  their  names.  And  they  Ihall,  within  a  month  after 
March  25,  yearly,  tranfmit  to  the  bifhop  a  copy  thereof 
for  the  year  before  fubfcrihed  as  above. 

And  fuch  regifter,  being  carefully  preferved,  is  good 
evidence  ;  and  the  falfifying  of  it  is  punifliable  at  the  com^- 
mon  law.     Cihf.  229. 

16.  They  Ihall  at  the  charge  of  the  parlfli,  Avith  the 
advice  and  direftion  of  the  minifter,  provide  bread  and 
wine  againft  the  communion.     Can.  20. 

17.  Thev  (or  the  overfeers)  fhall  levy  the  penalty  of  5 1 
for  an  incumbent  not  reading  the  common  prayer  once  a 
month.      13  y  14  C  2.  c.  4. 

18.  They  fliall  colleft  money  on  charity  briefs,  on  pain 
of  20 1.     4  An.  c.  14, 

19.  They  Ihall  not  fufTer  any  ftrangers  to  preach,  but 
fuch  as  fhall  appear  qualified  on  fhewiqg  their  licence  ; 
and  they  fhall  fee  that  fuch  preachers  regifter  or  fubfcribe 
their  names  in  a  beok  to  be  kept  for  that  purpofc,  with 
the  da}'  when  they  preached,  and  the  biihops  name  whq 
granted  the  licence.     Cayt.  50,  52, 

2.0.  They  -Ihall,  on  certificate  from  the  minlfler,  apply 
to  the  magiih'dtes  for  convitlion  of  offenders  in  not  bury- 
ing in  woollen.     30  C.  2.  c.  3. 

21.  Perfons  who  murder  themfelves,  or  die  excommu- 
nicated, are  denied  chriftlan  burial  ;  and  therefore  the 
churciuvardens  are  not  to  fuffer  tliem  to  be  buried  in  the 
church  or  church  yard,  williout  fpccial  licence  from  tlie 
liftiop.     D>^^ge,  183. 

22.  lliey 
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22.  They  (hall  levy  the  penalties  for  eating  flefli  on  fifli  Eating  fle(h  oa 
days.     5  EL  c.  S-       ^  ^^  '^''^'' 

23.  They  fhall  receive  the  penalties  for  fervants,    la-  Gaming, 
bourers,  apprentices,    or  journeymeri  gaming  in   publick 
houfes.     30  G.  2.  c.  24. 

24.  They  fhall    receive  the   penalties   for   tipling  an4  Drunkennefi. 
drunkennefs.     4  G.  c.  5.     21  G.  2.  c.  7. 

25.  They  (or  the  conftable)  fhall  levy  the  penalty  fop  Suffering  tip. 
fuffcring  tipling.      1  "J.  c.  9. 

26.  They  fhall  receive  the  penalties  for  hawking  fpiri-  Spirituous 
tuous  liquors.      9  G.  2.  c.  23.  jquor*. 

27.  They  (or  the  overfeers)  fhall  levy  the  penalty  for  Corn, 
felling  corn  by  a  wrong  meafure.     22  C.  2.  c.  8. 

28.  They  (or  the  overfeers)   fhall  receive  the  penalties  S""«r  and 
relating  to  butter  and  cheefe.      13  b'  14  C.  2.  c.  26. 

29.  They  (or  the  overfeers)  fhall  levy  the  penalties  re-  Weights  and 
lating  to  weights  and  meafures.      16  C.  c.  19.      22  C.  1.     '^  "  ^^' 

c,  8. 

30.  They  fhall  carry  hawkers  and  pedlars  trading  with-  H.wkers  and 
out  licence,  before  a  juflice  of  the  peace.      9  b"  10  JV. 

31.  They  fhall   provide  chefls  wherein  to  lock  up  the  M''i'»a. 
arms,  clothes,  and  accoutrements  of  the  militia.     2  G.  3, 

c.  20. 

32.  They,  together  with  the  minifter,  are  to  fign  cer-  hd'dtaT"^'' 
tificates  for   the  out-penfioners  of  Grcemvich  hofpitai,  re- 

fiding  within  their  parifh,  with  refpeft  to  the  identity  of 
their  pcrfons,  in  order  to  the  receiving  of  their  penfipns. 
3  G.  3.  c.  16. 

33.  They  (or  the  overfeers)  fhall  pay  to  the  high  con-  Countyrat*. 
ftables  the  general  county   rate,  out  of  their  money  col- 

Jcfted  for  the  poor.      12  G.  2.  c.  ic). 

34.  They   fhall  receive  the   penalty  for   fervants  care-  hou^fe"''  '^  '"^ 
lefsly  firing  houfes.     b  An.  c.  31. 

35.  They  fhall  receive   the  penalties  for  tracing  hares  '^''^'='"5  hares* 
in  the  fpow  (and  other  game  penalties.)      i  y.  c,  27. 

36.  They  fhall  join  with  the  conftable  and  furvcyor  of  Surveyors  of  the 
the   highways   in    chufing  and   returning  new   furveyors.  *^'S^^^>*' 

13  G.  3.  r.78. 

VJ'  Of  prefentmeni!:  -,    and  therein  concerning  Jidefmen 

I.  Churchwarde  ■  -  oath  arc  to  prefent  or  cer-  Oath  to prefenr. 

tify  to  the  )iihop,  or  nis  otficer,  all  things  prefentable  by 
the  ecclefiaitical  'v-v'-,: -c'z  relate  to  the  church,  miniflcr, 
and  parifhionc: 

2.  The 
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EoDk  of  articles.      2.  The  arllcles  delivered  to  them  for  their  diredion,  arr 
for  the  mofi:  part  i'ountlcd  on  the  book  of  canons   made  in 
the  year  1603,  and  the  rubricks  of  the  common  prayer. 
Statute  prcfent-       2.  There  are  alfo  feveral  things  which  they  are  bound 
to  prefent  by  aft  of  parHament ;  as  tipling  or  drunkennefs, 
by  the  ftatute  of  4  'J.  c.  5.  recufants  by  3  J.  c,  4. 
When  to  pre-        4.   They  may  prefcnt  as  often  as  they  pieafe,  but  fhall 
^^'''''  not  be  obhged  above  once  a  year  where  it   hath  fo  been 

ufed,  and  not  above  twice  any  where  \  except  it  be  at  the 
bifhop's  vifitation.     Can.  1 16,  117. 
Fee  for  taking  in       5.    For  the  prefentments  of  any  church   or  chapel  for 
prefentments.      ^^^  ^,^^^^   ^1^^  regilkr  fiiall  have  only  4d.      Can.  116. 
Miniftermay  6.  The  minifler  may  prefent  where  the  churchwardens 

*"^'^'"*  negle£l.     Can.  113.     But  fuch   prefentment  ought  to  be 

upon  oath.     2  Vent.  42. 
Sidcfmen.  y.   In  larger  parifhes,  tliere  are  officers  called  fidefmen 

(antiently  fynodfmen,  otherwife  called  queflmen)  to  af- 
fifl  the  churchwardens  in  their  inquiries  and  prefentment 
of  offenders  :  Thev  fhall  be  chofen  yearly  in  Eafter  week 
by  the  miniller  and  pariihioners,  if  they  can  agree  \  if  not, 
by  the  bilhop.  Can.  90. 
Sidsrman's  8.  The  fidefman's  oath,  faid  to  have  been  agreed  on  by 

^     '  the  civilians  and  common  lawyers,  is  this: 

"  You  fhall  fwear,  that  you  will  be  alTiftant  to  the 
"  churchv/ardens  in  the  execution  of  their  office,  fo  far 
**  as  by  law  you  are  bound  :  So  help  you  God."  G'lbJ* 
242. 

VII.  'Their  accounting. 

When  to  ac-  I.  At  the  end  of  the  year,  or  within   a  month  after  at 

count.  moft,  they  fhall   before  the  miniller  and  pariihioners  (at  a 

veftry)  give  up  a  jull  account  of  fuch  money  as  they  have 
received,  and  alfo  what  they  have  particularly  bellowed  in 
reparations,  and  otherwife,  for  the  ufe  of  the  church  ;  and 
fliall  deliver  up  to  the  pariihioners  the  money  and  parilli 
goods  in  their  hands,  to  be  delivered  over  by  them  to  the 
next  churchwardens  by  bill  indented.  Can.  89. 
Hf)w  compelled  2.  And  if  they  refufe,  they  may  be  prefented  at  the  next 
to  account.  vifitation  by  the  new  churchwardens  \  or  any  of  the  parifh 
that  are  interelled  may  by  procefs  call  them  to  account  be- 
fore the  ordinary  ;  or  the  fucceeding  churchv/ardens  may 
have  a  wrh  of  account  at  common  lav/.  And  if  they 
'  have  dilburfed  more  than  they  have  received,  the  fuc- 
ceeding churchwardens  fliall  pay  what  is  due  to  them, 
and  account  it  among  their  dilburfemcnts.  i  RolVs 
Jbr.  121. 

3.  If 
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3.  If  the  cuftom  of  the  parifh  is,  for  a  certain  number  Acconnin?  to 
•of  perfonsto  have  the  government  thereof,  and  the  account  ^  ^''^"^  veftry. 
is  given  up  to  them ;  the  cuftom  is  a  good  cultom,  and  the 

account  given  to  them  a  good  account.     Gibf.  i/i^i. 

4.  Mr.  Barlow  fays,  that   for   difburfements  of  any  fum  Vouchers, 
not  above  40s,  their  own   oath  is  held  fufficient   proof; 

but  for  all  fums  above,  receipts  muft  be  produced.  Barl. 
105.  But  it  may  be  more  fatisfadory  if  receipts  be  pro- 
duced for  all. 

5.  The  allowance  of  the  accoimt  may  be  by  enti-ing  it  in  Allowance  of 
the  church  book  of  accounts,  and  having  it  figned  by  thofe        **    '"*"    ' 
in  the  veftry  who  allow  the  accounts.     Barl.  105. 

6.  When  tliey  have  faithfully  accounted,  and  their  ac-  Account  allow- 
count  is  allowed  by  the  minillcr  and  major  part  of  the  pa-     '  ^     ' 
rifliioners  prefent,  it  Ihall  not  afterwards  be  in  the  power 

of  any  to  make  them  account  again  ;  unlefs  fome  fraud  in 
their  accounts  is  afterwards  difcovered.  JVood^  b.  i,  c.  y. 
E,  7  G.  2.  Wainwr'tght  and  Bagfliaw.  The  churchwar- 
dens were  cited  into  the  court  of  Litchfield  to  account. 
They  pleaded,  that  they  had  accounted  at  the  veftry  ac- 
cording to  law.  Which  plea  was  reje£led ;  and  there- 
upon a  prohibition  was  granted  :  for  the  ordinary  is  not 
to  take  the  account,  he  can  only  give  a  judgment  that 
they  do  account ;  and  to  what  purpofe  fhould  they  be  fent 
back,  to  thofe  who  have  taken  their  accounts  already. 
*i>.  974,  1 1 33. 

VIII.  Their  punifljment  on  7niJbehaviour. 

1.  If  the  churchwardens  wafle  the  goods  of  the  church,  Churchwardens 
the  new  churchwardens  may 'call  them  to  an  account  be-  ^^"^^"""^ 
fore    the   bifhop,  or   bring   their  action  at  common  law. 

R^ad.  Ch.  Service. 

2.  And   whereas    many   churchwardens    and  orerieers,  '""anfV.ioners 
and  other  perfons  intruded   to  receive  col!e6lions    for  the  agmiit  them, 
poor,  and  other  publick    monies  relating  to  the  churches 

and  parifhes  whereunto  they  belong,  do  often  mifpend  the 
fame,  to  the  prejudice  of  fuch  pariihcs,  and  of  the  poor 
and  other  inhabitants  thereof;  and  the  pariihioners,  who 
are  the  only  perfons  fometimes  who  can  make  proof  there- 
of, have  not  been  allowed  to  be  witne.Tes  againll  them  : 
it  is  enaded,  that  in  all  aflions  to  be  brought  in  any  court 
at  TVefiminJhr^  or  at  the  affizes,  for  tlie  recovery  thereof, 
the  evidence  of  the  parifhioners,  other  than  fuch  as  receive 
alms,  Ihall  betaken  and  admitted.     iJV.c.w.  f.  12. 

3.  But  churchwardens  are  not  anfwerable  for  indifcre-  N''t  af'C-^era- 
tion,  but  for  deceit  only,  if  they  lay  out  more  money  than  tiin.*"^*""' *" 
is  needful.     PFood^  b.  \.  V.  7. 

IX,  Their 
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JX.  'Their  indemnity  on  doing  their  duty, 

Doubls  colls.  If  any  aftion  be  brought  againft  any  churchwardens,  or 

perfons  called  fworn  men,  executing  the  office  of  church- 
warden, for  any  thing  done  by  virtue  of  their  office,  they 
tnay  plead  the  general  ifTue,  and  give  the  fpecial  matter  in 
evidence :  and  if  a  verdift  is  given  for  them,  or  the  plain- 
tiflP  (hall  be  nonfuit,  or  difcontinue>  they  Ihall  liave  double 
colts.     7  J.  c.  5.      21  J.  c.  12. 

In  KerchhaVs  cafe,  M.  8  Car,  An  aQion  was  brought 
againft  the  churchwardens  for  a  prefentmcnt  upon  com- 
mon fame  of  incontinency.  Upon  not  guilty,  it  was 
found  for  the  churchwardens,  and  moved,  that  they  might 
have  double  cofts :  But  it  was  refolved,  that  this  being 
merely  ecclefiaftical,  it  is  not  within  this  ftatut*e  ;  for  that 
the  llatutc  was  never  intended,  but  where  they  (hall  be 
vexed  concerning  temporal  matters,  which  they  Ihall  do 
by  virtue  of  their  office,  and  not  for  prefentments  concern- 
ing matters  of  fame.      Cro.  Car.  285,  286. 
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I.  Clergymen. 

II.  Benefit  of  clergy. 

I.  Clergymen. 

I."0  Y  the  43  EL  c.  2.  Clergymen  are  liable  to  the  poor 
X3  rates,  for  their  glebe  and  tithe. 

2.  And  Mr.  Hawkivs  fays,  clergymen  are  within  the 
purview  of  the  ftatutes  relating  to  the  repair  of  highways, 
in  refpedl  of  their  fpiriuial  pofleffions,  as  much  as  any  other 
perfons  whatfoevcr  in  refpe61:  of  any  other  podeffious  j  for 
the  words  arc  general,  and  there  is  no  kind  of  intimation 
therein  that  any  particular  perfons  fhall  be  exempted  more 
than  others.      1  Haiu.   204. 

3.  And  it  feems  to  be  now  generally  fettled,  that  cler- 
gymen are  liable  to  all  publick  charges  impofed  by  a6l  of 
parliament,  where  they  are  not  fpecially  excepted. 

4.  No  clergyman  fhall  take  to  farm  any  lands  (except  he 
have  not  fufficient  glebe  for  the  expences  of  his  houfhold)  ; 
on  pain  of  lol  a  anonth,  half  to  the  king,  and  half  to 
him  that  fliall  fue.      21  H.  8,  c.  13. 

5.  No  clergyman  fhall  buy  to  fell  again  any  cattle,  corn, 
£fli,  v.'ool,  wood,  viftual,  or  any  raaiiner  of  merchandize  ; 
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tm  pain  of  trebk  value,  half  to  the  king,  and  half  to  him 
that  fhall  fuc  ;  and  the  contracft  fhall  be  void.  21  //.  8. 
f.  13, 

6.  No  clergyman  fhall  keep  any  tanhoufe,  or  any  hrcw-  Shall  not  keep 
houfe  but  /or  his  own  houfe  ;  on  pain  of  lol  a  month,  brewhou^f^^ 
half  to  the  king,  and  half  to  him  that  Ihall  fue.     21  //.  8. 

7.  The  ordmary  may  punifh  clergymen  for  incontincncy,  May  he  impri- 
by  committing  them  to  ward  or  prifon  by  his  difcreiion.  ^j'^^'-"'' 'or  mcon- 
I  //.  7.  f.  4.  '"'"'^'' 

8.  A  perfon  laying  violent  hands  on  a  clergyman,  mav  Privilege* 
be  punifhed  in  the  ecclefialHcal  court.  13  £c/.  i.Jf.  4.  affju-j^*" 
.2  /«/?.  492. 

9.  Clergymen  in  holy  orders  may  have  the  benefit  of  May  have  the 
clergy  a  fecond,  or  third  time,  or  oftener.     2  H.  H.  374,  Serf  t^ltl^ 

375- 

10.  A  clerk  in  holy  orders  fliall  not  be  burned  in  the  Shall  not  he 
hand,  but  fhall  have  the  fame  privilege  as  if  he  had  been  hand''"'''* 
burned  in  the  hand;  and  therefore   fhall  not  be  drawn  in 
queflion  in  the  ecclefiaffical  court,  to  deprive  him,  or  in- 

iWii  any  ecclefiallical  cenfure  upon  him.      2  H.  H.  389. 

1 1 .  To  the  intent  that  clergymen  may  the  better  dif-  Shall  rot  ferve 
charge  their  duty  in  celebration  of  divine  fervice,  and  not  *-"  ^^""po^ai  of- 
be  intanglcd  with   temporal  bufmcfs ;    if  any  of  them  be 

chofen  to  any  temporal  oiHce,  he  may  have  his  writ  to  be 
Jifcharged.      I  hif}.  96. 

12.  Ecclefiaftical  perfons  have  this  privilege,  that  they  Shall  not  ferve 
ought  not  in  perfon  to  ferve  in  war.      2  Injl.  4.  '"  ^^^' 

13.  Ecclefiaflical  perfons  are  not  bound  to  appear  at  the  Keerfnotappear 
torn,  or  view  of  frankpledge.   52  H.  3.  c.  10.  9  Ed.  2.  at  the  torn. 

(.  3.     2  Lift.  4. 

14.  No  clerg)man  fnall  be  arrefted  in  any  church  cJr  Shall  rot  h- ar- 
church  yard,  vvhilfl  he  attends  to  divine  fervice  ;  on  pain  church?  '''* 
of  imprifonment  of  the  offender,  and  ranfom  at  the  king's 

will,  and  gree  to  the  party  arrefted.  50  Ed.  3.  r.  5. 
I  R.  2.  c.  15. 

But  the  arrcfl  notvvithflanding  (if  not  on'a  Sunday)  is 
good  in  law.      IVatj'on^  c.  34.  p.  344. 

15.  The  body  of  a  clergyman  may  not  be  taken  by  force  Shai'  not  be  ta- 
of  any  procefs  upon  a  ftatute  ffaple,  or  fiatute  merchant,  kcnonariatute 
0,  InJl.  4.  "^  "' 

16.  If  an  atffion  of  trefpafs,  debt,  account,  or  other  Nor  on  a  capias. 
a£lion  wherein  procefs  of  capias  lies,  be  brought  againft  a 

clerk  in  holy  orders,  and  the  fheriff  return  that  l)e  is  a 
clergyman  benefice?!,  having  no  lay  foe  in  which  he  mav 
bti>fununoned,  in  this  cafe  ifie  phintiS"  cannot  hive  a  caUas 
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Obfervation. 


to  arreft  his  body,  but  a  writ  to  the  bifhop  to  compel  him 
to  appear.      2  Injl.  4.     J^egge.  157. 

17.  If  a  perfon  be  bound  in  a  recognizance  in  the  chan- 
cerv,  or  in  any  other  court,  and  he  pay  not  the  fum  at  the 
day  \  by  the  common  law,  if  the  perfon  had  nothing  but 
ccclefiaftical  goods,  the  recognizee  could  not  have  a  levari 
facias  to  the  fheriiTto  levy  the  fame  of  thefe  goods,  but  the 

writ  ought  to  be  dire£ted  to  the  bifhop  to  levy  the  fame  of 
his  ecclefiaftical  goods.     2  Inji.  4. 

18.  A  clergyman  Tnall  be  amerced  only  according  to  his 
lav  tenement,  and  not  after  the  quantity  of  his  fpiritual  be- 
nefice.     Magna  Chart,   c.  14.      Gihf.  15. 

19.  DiftrefTes  fhall  not  be  taken  by  fheriffs,  or  other  of 
the  king's  minifters,  in  the  inheritance  of  the  church 
wherewith  it  was  anciently  endowed ;  but  otherwife  it  is 
of  late  purchafe.     9  Ed.  2.  c.  9.      2  InJI.  4.      Gihf.  18. 

20.  A  clergyman  is  not  bound  to  pay  tolls  or  other  like 
cuftoms,  for  his  ccclefiaftical  goods  ;  and  if  he  be  molefted 
therefore,  he  may  have  a  writ  for  his  difcharge.  2  Inf.  4. 
Gibf  21.  ' 

And  this  not  only  for  all  the  goods  and  merchandizes  of 
clergymen  gotten  upon  their  church  livings,  but  alfo  for 
all  goods  and  merchandizes  by  them  bought,  to  be  fpent 
upon  their  reftories  and  church  livings.     Degge.  153. 

21.  Lord  Coke^  in  his  readings  on  the  Magna  ChartUy 
fays  thus ;  "  True  it  is,  that  ccclefiaftical  perfons  have 
"  more  and  greater  liberties  than  other  of  the  king's  fub- 
"  jeds,  wherein  to  fet  down  all  would  take  up  a  whole 
"  volume  of  itfelf,  and  to  fet  down  no  example  agreeth 
"  not  with  the  office  of  an  expofitor  ;  therefore  fome  few 
*'  examples  fliall  be  exprefted,  and  the  ftudious  reader  left 
"  to  obferve  the  reft  as  he  fhall  read  them  in  our  books, 
"  and  other  authorities  of  law."  And  the  inftances  he 
gives,  are  chietly  thofe  which  are  mentioned  above  ;  never- 
thelefs  1  do  not  find  any  author  fince  his  time,  who  hath 
faid  wliat  are  thofe  other  many  and  great  privileges  of  the 
clergy ;  but  the  autliors  do  generally  adhere  to  thefe  parti- 
cular'inftances,  probably  as  being  fupport^d  by  fo  great  an 
authority :  Other  privileges  have  been  abolifhed  fince  his 
time  by  a6ls  of  parliament,  and  the  adjudications  of  the 
temporal  courts  \  and  others  perhaps  loft  by  difufe  ;  and 
poffiblv  forne  of  the  inftances  abovementioned  would  have 
been  gone  Ukew.ife,  or  not  looked  upon  as  of  fo  much  au- 
thority, if  they  had  not  been  vouched  by  lord  C:ke. 
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II.  Benefit  of  clergy. 

I.  Original  of  the  benefit  of  clergy. 

II.  By  what  perfons  it  7nay  be  demanded. 
In.  In  what  cafes  it  may  be  demanded. 

IV.  At  what  time  it  mufi  be  demanded. 

V.  EffeSl  of  clergy  allowed. 

I.  Original  of  the  benefit  of  clergy. 

ANciently  princes  and  flates,  converted  to  Chriftlanlty,  OnglnaJ  of  the 
in  favour  of  the  clerg;)',  and  for  their  encourage-  ci^gy!  °* 
ment  in  their  offices  and  employments,  and  that  they  might 
not  be  fo  much  intangled  in  fuits,  did  grant  to  the  clergy 
very  bountiful  privileges  and  exemptions ;  and  particularly, 
an  exemption  of  their  perfons  from  criminal  proceedings, 
in  fome  capital  cafes  before  fccular  judges ;  which  was  the 
true  original  of  the  benefit  of  clergy. 

The  clergv  increafing  in  wealth,  power,  honour,  num- 
ber, and  interelt,  afterwards  fet  up  lor  themfelves  \  and 
that  which  they  obtained  by  the  favour  of  princes  and 
ftates  at  firff,  they  now  began  to -claim  as  their  right,  and 
a  right  of  the  higheft  nature,  namely,  by  the  law  of  God  ; 
and  by  their  canons  and  conftitutions  endeavoured,  and 
ii\  fome  places  obtained,  vafl;  extenfions  of  thefe  exemp- 
tions, both  with  regard  to  the  perfons  concerned,  to  wit, 
not  only  to  perfons  in  holy  orders,  but  alfo  to  all  that  had 
any  kind  of  fubordinate  miniflration  relative  to  the  church; 
and  likewile  in  refpe*Sl  of  the  caufes,  exempting  as  far  as 
they  could  all  caufes  of  clergymen,  as  well  civil  as  crimi- 
nal, from,  the  jurifdiclion  of  the  fecular  power,  and  wholly 
fubordinating  them  immediately  and  only  to  the  ecclefiafti- 
cal  jurifdi'flion,  which  they  fuppofcd  to  be  lodged  firft 
in  the  pope  by  divine  right  and  invefliture  from  Chrift,  and 
from  the  pope  fhed  abroad  into  all  fubordinate  and.eccle- 
fiaftical  jurifdiflion. 

And  by  this  means  they  endeavoured,  and  in  fome  king- 
doms and  for  fome  ages  obtained,  that  there  was  a  double 
fupreme  power  in  every  kingdom  :  the  one  ecclefiaftical, 
abfolnte,  and  independent  upon  any  but  the  pope,  o\'er  ec- 
clefiallical  m?n  and  caufes ;  and  the  other  fecular,  of  the 
king,  or  civjl  magiftrate. 

But  this  claim  of  exemption,  altho'  it  obtained  much 
in  this  kingdom,  yet  grew  fo  burdenfome,  that  it  was 
fiom  time  to  time  qualified  and  abridged  bv  the  civil 
power,  fometimes  by  afts  of  parliaroent  taking  it  away  in 
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fome  cafes,  fomctlmes  by  the  interpretation  and  canfl ruc- 
tion of  the  judges,  and  rometimes  by  the  contrary  ufagc 
of  the  kingdom  :  for  ecclcfialHcal  canons  never  bound  in 
England  farther  than  they  were  received,  and  fo  had  not 
their  authority  from  their  own  flrength  and  obhgation, 
but  from  the  ufagcs  and  cuftoms  of  the  kingdom  that  ad- 
mitted them,  and  only  fo  far  forth  as  tliey  were  fo  ad- 
mitted. 

And  therefore  if  they  were  indified  in  cafes  criminal, 
but  not  capital,  nor  wherein  they  were  to  lofe  life  or 
limb,  there  the  privilege  of  clergy  was  not  allowed  ;  and 
therefore  not  in  indlftments  of  trefpafs  or  petit  larceny. 

Alfo  it  was  not  allowed  them  in  high  treafon. 

But,  at  the  common  law,  in  all  cafes  of  felony  or  petit 
treafon,  clergy  was  allowable,  excepting  two,  l}ing  in 
wait,  and  burning  of  houfcs,  (which  were  looked  upon  as 
hoflile  acls,  and  the  authors  of  them  therefore  not  intitled 
to  the  common   privileges   of  fubjefts.)     2  H.  H.  323 — 

11.  By  what  perfons  it  may  be  demanded. 

1.  By  a  favourable  interpretation  of  the  flatutes  relating 
to  the  benefit  of  clergy,  not  only  thofe  aftually  admitted 
into  fome  inferior  order  of  the  clergy,  but  alfo  thofe  who 
were  never  qualified  to  be  admitted  into  orders  (which  was 
formerly  tried  bv  putting  them  to  read  a  verfe)  have  been 
taken  to  have  a  right  to  this, privilege,  as  much  as  perfons 
hi  holy  orders.     2  Haw.^'T,^. 

2.  But  hv  the  common  law  a  woman  could  not  have 
the  benefit  of  clergy  :  but  now  by  the  ftatute  of  3  //''.  c. 
9.  a  woman  convitfed  or  outlawed  for  any  felony  for  wliich 
a  man  might  have  his  clergy,  fliall,  upon  praying  the  be- 
nefit of  that  ftatute,  be  fubjeft  only  to  fuch  punifhment  a5 
a  man  woidd  be  in  the  like  cafe. 

3.  Lord  Hale  fays,  a  perfon  convidled  of  herefy,  a  Jew, 
or  a  Turk,  fliall  not  have  their  clergy  ;  but  a  perfon  excom- 
municate lliall  have  his  clergy.      2  H.  H.  373. 

But  by  the  5  An.  c.  6.  which  abolifhed  the  ceremony  of 
reading,  the  wall  of  partition  (as  Sir  Michael  Fojler  ex- 
prelfcs  it)  between  fubjedl  and  fubjedl  under  one  and  the 
fame  degree  of  guilt,  is  taken  away ;  which  meafure  in- 
titled  to  the  indulgence  of  the  law,  in  common  with  the 
refl  of  their  fellow  fubjedls,  all  thofe  who  before  were  fup- 
pofed  to  be  under  a  legal  incapacity  for  orders,  as  Jews,  and 
fome  others  were,  and  likewlfe  thofe  who  in  prefumption 
of  law  were  not  qualified  in  point  of  learning,  of  which 
reading  a  fcrap  of  Latin  (viz.  mjjcrere  mcl  DeusJ  which 
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tlicy  called  the  neck  verjey  v,'?.s  commonly  made  tlie  tcfl. 
And  from  this  period,  the  meafure  of  punKhment  hath 
been  governed  by  the  degrees  of  real  guilt,  and  not  by 
the  fundion  or  abilities  of  the  offender.     Fcjl.  305,  6. 

4.  By  the  4  H.  7.  c.   13.    Every  perion  (not  being  Perfons  having 
■within  orders)  who  hath  once  been  admitted  to  his  clergy,   ^^  clergy  once, 
fhall  not  be  admitted  to  the  fame  a  fecond  time. 

5.  And  if  he  is  convl6led  of  murder,  he  Ihall  be  marked  Rurninginthe 
(unlefs  he  is  a  peer,  2  //.//.  376)  with  an  M,  on  the  ^''^"<^- 
brawn  of  the  left  thumb  ;  and  if  fcir  any  other  felony,  with 

aT.     aH.  '].c.  13. 

6.  Bathe  fliall  not  be  ouHed  of  his  clergv,  by  the  bare  Burning  not  a 

1    •      1  ■     1        J  L  I  ^         \ti      ,i.  *!  conclufive  proof 

mark  in  his  hand,  or  by  a  parol  averment,  witnout  the  re-  oftheconvic- 
cord  teftifying  it,  or  a  tranfcript  thereof  (according  to  the  tion. 
following  ftatutes).    2  H.  H.  373. 

And  therefore  the  burning  in  the  hand  feemeth  now  to 
be  of  little  ufe,  and  (as  Sir  Michael  Fojler  obferves)  can 
fcarcely  be  called  even  fo  much  as  a  llight  punilhmcnt  ;  but 
rather  a  piece  of  abfurd  pageantry,  tending  neither  to  the 
reformation  of  the  offender,  nor  for  example  to  others ; 
to  wit,  burning  the  offender  in  the  hand  with  aii  iron 
fcarcely  heated.     Fcjl.  21 -• 

7.  By  34  $5'  35  H.  8.  c.  14.    The  clerk  of  the  crovvn,  ccnviaicn  how 
or   of  the   peace,    or   of  affize,  ffiall    certify  a  tranfcript  tobeceitified. 
briefly  of  the  tenor  of  the  indidlment,  outlawry,  or  convic- 
tion, and  attainder,  into  the  king's  bench  in  40  days :  And 

the  clerk  of  the  crown,  Avhen  the  judges  of  affize,  or 
juftjces  of  the  peace  write  to  him  for  the  names  of  fuch  per- 
fons,  Ihal!  certify  the  fame  with  the  caufes  of  the  conviftion 
or  attainder. 

8.  Another  method  is  given  by  the  3  I-V.  c.  9.  which  ^ow  it  may  be 
enails,  that  the  clerk  of  the  crown,  clerk  of  the  peace,  or  ['ifte^cir'  *  ^"' 
clerk  of  affize,  where  a  pcrfon  admitted  to  clergy  fliail  be 
convicted,  fhall  at   the   requefl  of  the   profecutor,  or  any 

other  on  the  king's  behalf,  certify  a  tranfcript  briefly  and  in 
few  words,  containing  the  effetl  and  tenor  of  the  indict- 
ment and  convidion,  of  his  having  the  benefit  of  clergy, 
and  the  addition  of  the  party,  and  the  certainty  of  the  Tc- 
lony  and  convitlion,  to  the  judges  where  fuch  pcrfon  Ihall 
be  indifted  for  any  fubfequent  ofFjnce.    f.  7. 

9.  Alfo  it  feenjs,  th.if  if  the  party  deny  that   he  is  the  How  tried  whe-  . 
fame  perfon,   iflue  mud  be  joined  upon  it,  and  it  mart  be  famVpcrfon.* 
found  upon  trial  that  he  is  the  fame  perfon,  before  he  can 

be  ou lied  of  clergy.     0,11.  H.   373. 
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///.  In  whai  cafes  it  may  be  demanded. 

^/"'nidS'       ^'  •^>'  ^^^^^^S  ^'^'Z'J^'  3-  <=•  ^'    ^^'  uJ^niicr  of  clerks, 
*  who  fliall  Le  convidtcd  beiore  the  fecular  judges,  for  any 
treafons  or  felonies,  touching  other  perfons  than  the  king 
himfelf,  (hall  have  the  privilege  of  the  holy  church. 
Put  not  in  trea-       2.  Clergy  was  ncver  allow^ed  in  this  nation  in  cafes  of 
Sny^^^^''''"^'  bigl'i  treafon,  nor  is  it  allowed  on  indiclments  of  petit  lar- 
ceny or  trefpafs  ;  but  by  the  above  recited  a6l,  clergy  was 
allowed  in  all  treafons  and  felonies,  except  trcafon  againfl 
the  king  :   So  that  after  this  ftatute  the  benefit  of  clergy 
might  be  pleaded  and  allowed  in  all  other  treafons  and  fe- 
lonies.    Hales  PL  230.     2  H.  H.  326. 
Clergy t. ken  3-   Confequently,  wherever  clergy   is  not   allowable  in 

away  by  fta-      ^nv  Other  cafes,  it  is  taken  away  by  fome  fubfequent  acl  of 

parliament.     Ha/e  s  Ft.   230. 
Allowed  in  new      4.   Confequently,  where  a  new  felony  is  made  by  an  act 
felonies,  ""|^|^  of  parliament,  clergy  is  to  be  allowed,  unlefs  exprefsly  taken 
away.  away  by  fuch  ftatute.     Hale's  PL  230. 

And  if  it  maketh  a  new  felony,  and  takes  away  clergy 
not  generally,  but  in  fuch  or  fuch  cafes,  regularly  in  other 
cafes,  clergy  is  allowable.      2  H.  H.    335- 

But  if  the    ftatute  enads  generally,  that  it  (hall  be  fe- 
lony without   benefit  of  clergy,  or  that  he  fhall  fufifer  as  in 
cafe  of  felony  without  benefit  of  clergy,  this  excludes  it  in 
all  circumllances,  and  to  all  intents.     2  H.  H.  335. 
Therefore  5'  it  follows  furtlier  from  what  hath  been  faid,  that  in  all 

^^ eluded?  the'"    cafcs  where  an  aft  of  parliament  oufteth  clergy,  in  cafe  of 
sndiiftmenrmiift  any  felony,  the  indi6lment  muft  precifcly  bring  the  party 
fence  witiim'     within  the  cafe  of  the  ftatute  :    otherwife,  altho'  pofhbly 
the  Jiatute.-        the  faft  itfelf  be  within  the  ftatute,  and  it  may  fo  appear 
upon  the  evidence,  yet  if  it  be  not  fo  alledged  in  the  indi6>-. 
inent,  the  party,  tho'  convift,  Ihall  have  his  clergy.     2  //« 
H.  336.  ... 

But  aUlio   the  cafe  be  fo  laid  in  the  IndiQment,  that  it 
eomes  widiin  the   ftatute,    to  exempt   the    prifoner   from 
clergy,  yet  if  upon  the  evidence  it  fall  out,  that  tho'  it  be 
a  felony,  yet  it  is  not  fo  qualified  as  laid  in  the  indiftment, 
the  jury  ought  to  find  him  guilty  of  the  felony  fimply,  but 
not  as  to  the  matter  laid  in  the   indiftment,  and  thereupon 
the  prifonci  fhall  be  admitted  to  his  clergy  i  and  this  is  com- 
monly done.     2  //.  H.   366. 
Indiftment  OH  a       6.  But  if  the  offence  was  capital  at  the  common  law, 
flatute  which     ^^^  ^  ftatutc  Only  excludes  it  from  clergy  ;  the  indictment, 
an  offence      '  in  fuch  cafe,  need  not  conclude  againjl  the  form  of  the  fia- 

whidi  wjs  fe-    ^^^fg    becauie  tiit  flaiute  doth  not  alter  tlie  nature  of  the 
lony  at  common  rr 

law.  IT^  oficiice, 
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ofTence,  but  leaves  it  to  its  proper  judgment,  ainl  only  takes 
away  a  perfonal  privilege  of  exemption  from  fuch  judg- 
jueut.     2  Haw.  342. 

7.   Furthermore,  from  what  hath  been  obferved  above,  AccefTary. 
it  follows,  that  where  an  act  taketh  away  clergy  from  the 
principal,  and  faith  nothing  of  the  accelTary  ;    the  accef- 
iarics,  as  well  before  as  after,  Ihall  have  their  clergy.    1 1 
a.  37.     FojL  355. 

IF.  At  what  time  it  mujl  be  demanded. 

1.  By  the  ancient  common  law,  the  benefit  of  clergy  Tobed^in^. 

was  demanded  as  foon  as  the  prifoner  was  brought  to  the  "'  ^  •^'^'  ^"'^^''•- 

r  o  _         Hon. 

bar,  before  any  indittment  or  other  proceeding  againll 
him  ;  but  this  was  found  a  great  inconvenience  to  the  pri- 
foner, becaufe  podibly  he  might  liave  been  acquitted  of 
tlie  felonv ;  or  if  not,  yet  in  cafe  of  an  inquefl  of  office, 
he  lofl  his  challenges  to  fuch  inqueft,  and  vet  upon  fuch 
inquefl;  found,  he  forfeited  his  gQods,  and  the  profits  of 
his  lands;  and  therefore  Prijct  Ch.  J,  with  the  advice  of 
the  other  judges,  in  the  reign  of //.  6,  for  the  fafety  of 
the  innocent,  would  not  allow  the  prifoner  the  benefit  of 
clergy  before  he  had  pleadsd  to  the  felony,  and  (having 
the  benefit  of  his  challenges  arl  other  advantages)  had 
been  convi6ted  thereof:  which  courfe  hath  been  generally 
obferved  ever  fince.     2  ////?.  164.     1  H.  H.  378. 

2.  And  tliis   benefit  of  clergy  may   be   allowed  by  the  M^v  Ne  allowed 
court  in  difcretion,  the'  the  party  challenge  it  not.     HaWs  '^'^'3'^"^^  '^'^' 
PL  239. 

V.  Effe&  of  clergy  allowed. 

1.  Perfons  admitted  to  their  clergy,  may  be  continued  I'erfons  havini; 
in  prifon  as  a  further  punifhment,  not  exceeding  one  year.  j,e'^c'ont'inutd  ir/ 
}8  El.  c.  7.  gioi. 

2.  And   by  4  C.    c.  \\.    Perfons  convided  of  offences  Maybetranf- 
wlthin  benefit  of  clergy  (except   receivers  and  bu^■crs  of  P°-^'^'^- 
ftolen  goods)  ma\-,  inllead  of  being  whipped  and  burnt  in 

the  hand,  be  tranlported  for  fevcn  years. 

3.  And  by  the  19  G.   3.  c.  74.    When  any  pcrfon  Ihall  Mav  i^e  fir.edor. 
be   convicted  of  any   felony  M'ithin   the  benefit  of  clerg\-,  ^'"PP?''" 

for  which  he  fhall  be  liable  to  be  burned  in  the  hand,  the. 
court  may,  if  they  think  fit,  inllead  thereof,  impofe  upon 
the  offender  a  moderate  pecimiary  fine  ;  or  otherwife,  in- 
llead of  fuch  burning,  in  any  of  tb.e  cafes  aforcfaid,  except 
nianllaughter,  may  order  the  offender  to  be  once  or  oftener, 
but  not  mqre  th:;n  thrice,  cither  publicklv  or  privately 
whipped,  fuch  private  whipping  to  he  in  ti'.c  ])refcnce  ot 
not  left)  than  two  perfons,  befidcs  tlic  oUciidtT  and  tiie  of-; 
A  a  'I  iicer 
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ficer  who  inflifts  the  fame  ;  and  in  cafe  of  female  offenders, 
in  the  prcfcnce  of  females  only.  J.  3. 

Provided,  that  this  fhall  not  extend  to  deprive  the  court 
of  the  power  now  vefled  in  them,  of  detaining  fuch  of- 
fender in  prifon  for  any  time  not  exceeding  one  year,  or  of 
committing  him  to  the  houfe  of  correftion  or  other  pub- 
lick  workhoufe,  to  be  kept  to  hard  labour  for  any  time 
not  lefs  than  fix  months,  nor  exceeding  two  years :  but 
fuch  perfon,  after  fuch  burning,  or  after  fuch  whipping  or 
fine,  may  be  fo  detained  or  committed,  and  with  iucli  ac- 
cumulated punilhment,  in  cafe  of  efcape  from  fuch  houle 
of  corre^lion  or  workhoufe,  as  if  this  zti  had  not  been 
rnadc.  J.  4. 
Shall  fo-feit  4.    A  perfon    admitted   to    his    clergy   forfeits   all"  his 

their  good.        ^oods   that  he  hath  at  the  time  of  the   conviftion.   2  H. 

H.  388. 
But  not  lands.  5-   Br.t  prefently  upon  liis  burning  in  the  hand,  he  ought 

to  be  redored   to  the  poircfTioii   of    his   lands,    and   from 
thencefoith  to  enjoy  the  profits  thereof.    2  H.  H.  388. 
Credit  reflored,       g.  Alfo  it  reflorcs  him  to  his  credit ;  and  confequently 

enables  him  to  be  a  good  witnefs.     2  Haw.  364. 
Aciionsbie  'o  y,  And  it  is  liolden  that  after  a  man  is  admitted  to  his 

.3.  im  e  on.  (.],_.rgy,  if  is  aclionable  to  call  him  felon  ;  becaufe  his  offence 
being  pardoned  by  the  flatute,  all  trjc  infamy  and  other 
confenucnccs  of  it  are  difcharged.     2  Hmc,  365, 


Cierlt.  of  tljt  peace. 


WIio  (h;ill  ap- 
point. 


T.  '"Y^  H  E  cu/7os  rotuJorurn  flu^ll  a^ppoint  ^n  able  and  fuf- 
A  ficieat  perfon,  rehding  in  tlie  couusy  or  divifion, 
fo  execute  the  ofiice  of  clerk  oF  the  peace,  by  himfelf  or 
his  fufRcient  deputy  (to  be  allowed  oi  by  the  faid  cujios  ro- 
tulorujiii  37  H.  8.  c.  i.)  i  and  to  take  and  receive  the  fees, 
profits,  and  pcrquilites  thereof,  for  fo  long  time  only  as 
fuch  clerk  of  the  peace  Ihall  \ye\i  demean  himfelf  in  his 
faid  o.'fice.  i  /^.  f.  21./.  5. 
Office  not  to  be  2,  But  the  ci'/Jos  rotulontm  fhall  not  ftU  the  place  of 
♦oW'  clerk  of  tb.e  peace,  or  take  any  bond  or  other  affuraiice.  to 

receive  any  reward,  fee,  or  profit)  diredly  or  iiidiredly,  to 
him  or  to  ai>v  other  perfon  for  fuch  appointment;  on  pain 
that  fuch  cujhi  rotulorum  feliiiig,  and  fuch  clerk  of  the 
pcrirce   buying,  fiuli    be    diiabkti    to   held  thci*    rcfpetiive 

places, 
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places,  and  fhall  each  forfeit  double  value  of  the  thing 
given,  to  him  who  fhall  fue.     \  IV.  c.  ii.  j.  %. 

3.  And  every  clerk  of  the  peace,  before  he  enters  upon  Oath. 
the  execution  of  his  office,  Ihall  in  open  feflions  take  the 
oath  following  : 

"  I  A.  B.  do  fwear,  that  I  have  not,  nor  will  pay  any 
"  fum  or  fums  of  money,  or  other  reward  whatfoever,  nor 
*'  given  any  bond  or  other  alfurance  to  pay  any  money, 
"  fee,  or  profit,  direftly  or  indireftly,  to  any  perfon  or 
*'  perfons  whomfoever,  for  fuch  nomination  and  appoint- 
*'  ment :   fo  help  me  God."      I  IV.  c.  1\.  J.  9. 

4>   He  Ihall  moreover  take  the  oaths  of  allegiance,  fu-  Qnaiifylrs. 
premacy,  and  abjuration,  and  perform  the  other  requifites, 
as  other  perfons  who  qualify  for  offices. 

c.  No  clerk  of  the  peace,  or  his  deputv,  (hall  a£t  as  Nottoaftasfo- 

r  ^•    •  *  r  r  licicor, 

lolicitor,  attorney,  or  agent,  or  fue  out  any  procels  at  any 
general  or  quarter  fefhons,  where  he  fhall  execute  the  of- 
fice of  clerk  of  the  peace  or  deputy  ;  on  pain  ot  50 1,  to 
him  v/ho  fhall  fue  in  twelve  months,  with  treble  cods. 
22  G.  2.  <:.  46./.  14. 

6.  The  clerk  of  the  peace  fhall  certify  into  the  kioji's  shall  certify 
bench,  the  names  of  fuch  as  be  outlav^'cd,  attainted,  or  °"'  ^^''''^'"• 
convifted  of  felonv.     34  Cif  35  /f.  8.  c.  14. 

7.  He  fhall  deliver  to  the  flieriff,  within  twentv  davs  Shall  deliver 
after  Sept.  29,  yearly,  a  perfect  eitreat  or  fcheduie  'of  all  ^'Jj^;^;  '°  '^* 
fines  and  other   forfeitures  in  fefhons.      22   cf    23    C,    1. 

i.  22./.  7. 

8.  And  fhall  alfo  yearly,  on  or  before  the  fecond  Moti-  Shall  deliver  ef- 
day  after  the  morrow  of  All  Souls,  deliver  into  the  court  of  exdlequer.  * 
exchequer  a  perfect  duplicate,  certificate,   and    eflreat   of 

all  fuch  eflreats  and  fchedules  delivered  to  tiie  fheriffs ;  on 

pain  of  50 1,  half  to  the  king,  and  half  to  him  that  fhall 

fue.    22  ^  23  C  2.  c.  22.  /.  8.     And  moreover  he  may  ^ 

be  amerced  for  the  fame,  by  the  barons  of  the  exchequer. 

3G.  r.  15. 

9.  And  he  fhall,  upon  delivery  of  the  faid  eflreats  into  ^^P^n  oath, 
the  court  of  exchequer,  take  the  follovving  oath,  to  be  ad- 
ininilfered  by  one  ot  the  barons; 

"  You  fliall  fvvcar,  that  thefe  eflreats,  now  by  von  de- 
•*  li#Ered,  arc  truly  and  carefully  made  up  and  examined, 
"  and  that  all  fines,  iffues,  amerciaments,  recognizances, 
"  and  forfeitures,  which  were  fet,  lofl,  impofed,  or  for- 
**  feited,  and  in  right  and  due  courfe  of  law  ought  to  be 
"  eflrcatcd  in  the  court  of  exchequer,  arc,  to  the  bcfl  of 
f^  your  knowledge  and  underftanding,  therein  contained  ; 

A  a  4  "  and 
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*'  and  tliat  in  t'l:|e  fame  eftreats  are  alfo  contained  and  ex- 
"  prelfcd,  all  fuch  fines  as  hav:e  bctn  paid  into  the  court, 
*'  from  which  the  faid  eftreats  are  made,  without  any  wil- 
*'  ful  or  fraudulent  difcliarge,  ominion,  mirnomer,  or  de- 
"  feftwhatfoever."    4.  ^if  5  fK  c.  24./.  5. 

ceaiing  fines.  '  ^o*  And  if  he  fhall  fpare,  take  off,  difcharge,  or  con- 
ceal any  fuch  fine  or  forfeiture,  unlefs  it  be  by  rule  of 
court,  he  fhall  forfeit  treble  value,  half  to  the  king,  and  half 
to  him  that  fhall  fue  ;  and  fhall  alfo  forfeit  his  office,  and 
be  incapable  to  be  employed  in  any  office  where  the  revenue 
is  concerned.     22  ^  23  C.  1.  c.  22.  f.  9. 

^*""  II.  The  clerk  of  the  peace  is  not  bound  to  enter  judg- 

ment, or  the  like,  at  the  fuit  of  any,  -without  havmg  the 
fee  due  for  the  fame ;  but  if  the  court  order  any  thing 
without  fuit  of  another,  to  wit,  ex  officio^  there  he  ouglit 
to  enter  the  fame  without  having  any  fee  for  the  entermg 
thereof.     Crom.  159. 

Alfo  Mr.  Cronipton  fays,  he  fhall  have  for  every  recog- 
nizance of  the  peace  taken  in  court  2  s,  and  for  every  re- 
leafe  of  the  peace  there  2  s,  and  tor  procefs  awarded 
againft  any  to  find  furety  of  the  peace  2s.     Cj-07n.  160. 

And  by  10  y  II  W.  c.  23.  he  fhall  have  only  2s  for 
drawing  an  indiclment  of  felony  \  and  if  it  is  defe>5live  he 
fhall  draw  a  new  one  gratis^  on  pain  of  5  1  v.'ith  full  coff  s 
to  him  that  fliall  fue.    /.  7,  8. 

His  fees  alfo  in  divers  other  cafes  are  fpecially  limited  by 
a£c  of  parliament :  and  it  feemeth  to  be  one  of  the  dejtderata 
in  the  juflices  law,  that  the  clerk  of  the  peace's  fees  are 
not  afcertained  in  all  in  fiances,  even  as  thofe  of  the  other- 
clerks  to  juflices  of  the  peace  by  the  flatute  of  the  26 
G.  2.  c.  14.  And  withal  it  might  be  requifite  to  infert  in 
the  table  to  be  agreed  on  for  that  purpofe,  by  whom  the 
fame  {hall  be  paid  in  the  feveral  inflances  refpe6livelv,  and 
what  fliall  be  the  courfe  of  recovering  the  fame  on  non-» 
payment. 

Mayhedif-  12.   If  any  clerk  of  the  p.eace  fhall  mifdemean  himfelf  in 

behaviour  '^''^'  ^^  execution  of  his  office,  and  thereupon  a  complaint  and 
charge  in  writing  of  fuch  mifdemeanor  fhall  be  exhibited 
againfl  him,  to  the  juflices  in  feffions,  the  faid  juflices  maiy, 
on  examination  and  due  proof  thereof  openly  in  the  faid 
feffions,  fufpend  or  difcharge  him  from  the  faid  office  ,  and 
in  fuch  cafe,  the  cujlos  rotuhriim  fhall  appoint  another  able 
and  fufficient  perfon,  refiding  in  the  faid  county  or  divi- 
Con,  to  be  clerk  of  the  peace.  And  in  cafe  of  refufal  or 
negle£l  to  make  fuch  appointment,  before  thp  next  general 
quarter  feffion?;,  the  juflices  ili  feffioris  may  sppomt  one. 
I  //".  r.  2i.f.  6. 

His 
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His  duty  in  other  matters  is  iuterfperled  where  it  falls  hi 
ainoiigft  the  other  titles  of  thii  book. 

A{)pointrHent  of  a  clerk  of  the  peace;  on  the  37    • 
//.  8.  c.  I.  and  I  I'F.  c.  21. 

jrOrafinuch  as  the  office  of  clerk  of  the  peace  for  the  county 

•*•     of is  nozu  voidy  by  the  death  of gentle- 

man^  late  clerk  of  the  peace  for  the  faid  county  ;  Knczv  all  men 

by  thefe  prefents,  that  I cultos  rotulorum  of  the  county 

ajorcjaid^  do  hereby  nominate^  eleH^  appoint  and  njjign  C.  P. 
gentleman^  an  able  and  fujjicient  petjin^  injlrutled  and  learned 
in  the  laius  (?/"  England,  and  rcjidnig  in  the  [aid  county^  to  be 
clerk  of  the  peace  for  the  faid  county  \  to  hold^  execute^  and 
enjoy,  the  o^ce  of  clerk  of  the  peace  for  the  county  aforejaid  by 
himfelf  or  his  fufficient  deputy  \  and  to  take  and  receive  the 
fees  ^profits  and  pcrquifites  thereof  fo  long  as  he  Jhall  ivell,  jujlly.^ 
and  honcfly  demean  hinijelf  in  his  faid  office.     In  wit)ifjs  where~ 

of  I  the  faid have  hereunto  Jet  7«v  l:and  and  Jcal,  the 

• day  of in  the year • — . 

Clipping  Money.     See  CoiU. 

Clockmaking.     See  '^CtDantJ;. 

Cloth  and  Clothier.    See  C^COUCn  S^anufaauie* 


CoacI)eiS* 

BY  the  25  G.  3.  r.  4y.  The  commifTioners  fortheflutics  ToheimtiprtJie 
on  houfes  and  windows,    fhall  be  commifrioners  for  the'commlf- 
tlie  duties  on  coaches,  carriages,  and  horfes  ;  and  the  duties  lioners  of  the 
thereupon  are  to  be  affeil'ed,  collcded,  received,  and  paid,  ^'"  °^^    """* 
by  fuch  perfons,  and  In  like  form  and  manner,  and  with 
fnrh  allowances,  and  under  fuch  penalties,   forfeitures,  and 
difablhties,  and  according  to  lucli  rules  and  dlretlions,  as 
are  appointed  for  raifnig  the  duties  on  houfes  and  windows; 
and  all   powers  and  authorities,  claulcs  arid  things,  now  in 
force  rtiating  thereto,  (hall  be  in  full  torce  in  the  execution 
of  this  a<5^,  uulefs  altered  thereby,    f.  7,  ii. 

And  for  every  coach,*' berlin,  landau,  chariot,  calufli  widi  Coaciio,  ir. 
fjur   zvheelsy   chaife-niarlne,    chaife    with  y^wr   luheels,   ^ud  ,^'" ;;  .^V p^^ 
caravan,  or  by  what  names  foever  fuch  c;irriagcs  now  are  .mnum. 
(Or  hereafter  may  be  called,  kept  by  any  perfon  for  his  own 

ufe, 
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ufe,  or  to  be   let  out   for  hire  (except  licenfed   hacl^ney 
coaches),  fliall  be  paid  .7  I.  yearly.     And  for  every  calafh, 
vvi'N  2  or  5      chaife,  or  chair,  with  /luo  or  three  wheels,  or  by  what  name 
per  annum.      '  foever  fuch  carriages  are  or  may  be  called,  drawn  by  one 
or  more  horfes,  kept  by  any  perfon  for  his  own  ufe,  or  to  be 
let  out  for  hire,  Ihall  be  paid  3  1.  10  s.  yearly,    f.  2. 
Commiffioners        And  no  commiflioncr  Ihall  a61  until   he  hath  taken  the 
°^^'^^'  oaths  requifite  to  qualify  him  as  a  commiffioner  of  the  win- 

dow duties,  and  alfo  the  following  oath,  to  be  adminiftered 
by  two  commiffioners. 

/  A.  B.  dofwcar,  that  I  lu/ll  truly  and  faithfully  execute  the 
office  of  a  comriiijjioner^  according  to  an  a£l  made  in  the  l<^th 
year  of  the  reign  of  king  George  the  Third.,  for  transferring 
the  receipt  and  management  of  certain  duties  therein  men- 
tioned, from  the  commiffioners  of  excife  and  commiffioners 
of  (lamps  refpeftively,  to  the  commiffioners  for  the  affairs 
of  taxes  ;  and  alfo  for  making  further  provifions  in  refpeft 
to  the  faid  duties  fo  transferred  :  will  determine.,  zuithout  fa- 
vmr  or  affection.,  upon  all  appeals  that  jhall  be  brought  before 
vie  under  the  faid  a£f,  according  to  the  bcf  of  my  fill  and 
knowledge.     So  help  me  God. 

And  if  any  perfon  ffiall  aft  as  a  commiffioner  (except  in 
adminiflering  the  faid  oaths)  before  he  fliall  have  taken  fuch 
oaths  as  aforefaid,  he  ffiail  forfeit  100  1.  /.  13. 
Appointment  of  And  the  commiffioners,  in  their  precepts  for  naming  af- 
fcH'ors  for  the  window  duties,  ffiall  give  notice  that  fuch 
pcrfons  are  alfo  appointed  affeffors  for  the  duty  on  coaches. 

/  19- 

^)3th  to ?ie  taken  And  every  afrefTor,  furvc)'or,  or  infpc6tor,  ffiall  take  the 
by  afiffTors,  fur-  foHowinp^  oatli,  to  bc  adminiltered  by  two  commiffioners. 

vcyoi  s   and  ir.-  _ 

ipwclors.  /  A.  B.  do  fzvear  [or  affirm]  that  in  making  the  ajjcfjrnenty 

•U'hich  by  authorit\  of  an  a£l  made  in  the  l^th  year  of  the  reign 
of  king  George  the  Thirds  for  transferring  the  receipt  and 
manao-ement  of  certain  duties  therein  mentioned,  from  the 
commiffioners  of  excife  and  commiffioners  of  llamps  re- 
fpeflivelNS  to  the  commiffioners  for  the  affairs  of  taxes : 
/  will  charge  all  perfons  according  to  the  beft  of  my  Jkill  and 
knowledge.     So  help  me  Gjd. 

And  if  any  fuch  perfon  fliall  prefume  to  aft  before  he 
(hall  have  taken  fuch  oath,  he  ffiall  forfeit  20  1.    /.  18. 
Noti'-e  to  be  And  fuch  affefforS  ffiall,  within   14  days  after  their  ap- 

g.vcn  to  perfons  pointmeut,  give  or  leave  at  the  dwelling  houfe  of  every 
ges  or  Lrfes^'to  peif"on  within  hls  limits,  keeping  any  fuch  carriages  as 
ftiiver  lilts  aforcfald,  or  any  waggon,  wain,  cart,  or  horfe,  liable  to 
t*erecij  ^j^^  ^^-^j  j^i^j^  notice  In  writing,  requiring  them  to  produce 

within  14  days  next  cnfuing,  lifts  in  writing  of  the  number 

of 


of  carriages  liable  to  the  faid  duties  kept  and  ufed  by  him 
within  luch  limit  ^  the  laid  lifts  to  defcribe  the  greateft 
number  of  fuch  carriages  kept  at  any  one  time  in  the  conrfe 
of  the  year  ending  on  the  5th  day  of  April  preceding  fuch 
notice,  and  to  exprefs  the  denomination  ot  each  carriage, 
and  its  number  of  wheels,  diflinguifning  which  are  kept  for 
private  ufe,  and  which  for  hire,  and  which  arc  ufed  as  pub-. 
lick  ftage  coaches ;  and  another  lift  in  writing  of  the  num- 
ber of  horfes  liable  to  the  faid  duties  on  horfes,  kept  and 
nfed  by  him  within  fuch  limits,  fuch  lift  to  contain  jthe 
greateft  number  by  him  kept  and  ufed  in  the  courfe  of  the 
year  ending  on  fuch  preceding  5th  day  of  April  as  afore- 
faid  ;  and  every  pcrfon  fhall,  after  fuch  notice  fo  given  or 
left,  make  out  the  faid  lifts  accordingly,  and  fign  the  fame 
with  his  own  hand,  and  deliver  them  to  fuch  affelfor,  at  any 
time  within  14  days  from  fuch  notice,  when  he  fhall  call 
for  the  lame.  And  if  any  fuch  perfon  fhall  neglect  or  refufe  who  fliall  fleij- 
to  make  out,   iion,  and  deliver  fuch  lifts  witliin  the  time  vtr  fuch  liitson 

•  .  Uiiin  of  ic  1 

before  mentioned,  he  fhall  forfeit    10  1  ;  and  fuch  affeflor 

ihall,  from  tlie   beft  information  he  can  obtain,  make  an  ]f  no  lift  isdtli- 

alleiTment  upon  fuch  perfon  of  the  number  of  carriages  and  ^ered,  thf  arttf- 

horfes  liable  to  the  faid  duties  fo  kept  by  him,  diflinguifhing  aflefTment, 

them  in  manner  as  aforefaid ;  and  fuch  affelfment  ihall  be      .  , 

final  and  conclurive  upon  the  perfon  thereby  charged,  who  bs  a'fipcakd  "* 

fhall  not  be  at  liberty  to  appeal  therefrom,  unlefs  fuch  per-  againd. 

fun  Ihall  prove  that  he  was  not  at  his  dwelling  houfe  at  the 

time  of  the  delivery  of  fuch  notice,   nor  between  that  day 

and  the  time  limited  for  delivering  fuch  lifts  to  tlie  affeftbr; 

or  unlefs   fuch  perfon  ftiall  al ledge  and  prove  fuch  other 

cxcufe  for  not  having  delivered  the  fame,  as  the  faid  com- 

niidioners  fhall  think  reafonablc  and  fufficient.    f.  20,  27. 

Neverthelefs,  fuch  afteflors  ftiall  not  be  bound  by  fuch  A/r.-fTors  atcnot 
lifts  fo  delivered  to  them  as  aforefaid,  but  ftiall  be  at  liberty,  y'^'"'^  ''>  ^""-^ 
if  they  find  any  carriages  or  horfes  omitted  in  fuch  lifts,  to 
furcharge  the  fame,  and  make  a  true  aftefTment  upon  every 
pcrlon  keeping  fuch  carriages  or  horfes  within  their  re- 
ipcvflive  diftriits,  of  the  real  number  of  carriages  or  horfes 
kept  bv  each  fuch  perfon.    f.  24. 

And  it  any  alfellor,  furveyor,  or  infpedor,  ftiall  make  a  Carriages  omit- 
furcharge   in   refpecSl  of  any  carriage  or  horfe  omitted  in  ted  to  pay  clou- 
fuch  lilt,   inch   furcharge   ftiall   be  made  after  the   rate  of    '^   "  ^'  , 
double  the  duty  fo  omitted  ;  one  half  whereof  ftiall  go  to 
fuch  perfon  making  fuch  furcharge.    f.  28. 

And  if  at  any  time  there  fhall  be  a  negled  of  appoint-  Where  no  a/Tef- 
mcnt  ot  alfeffors,   or  if  they  fhall  neglcd  what  is  required  ^^--s  are  appoint, 
of  them  by  this  ad,  the  ftirveyor  or  infpedor  of  the  duties  their*^dur/5' 
on  houfcs  and  windows,  is  authorized  and  letyaired  to  do 
12  and 
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and  perform  fiich  and  the  like  fervices  as  arc  required  from 
vdch  afl"'  iH^vs.    J.  I'j. 
Carriages  or  And  to  tbc  ciid  that  no  pcrfon  may  pav  the  (aid  duties  in 

dTffc^ent'^djf-'"    "''^''^  diftrids  than  one  within  the  fame  year,  every  perfon 
tncts.  who  Ihall  mean  to  pay  for  any  carriage  or  iiorfe  in  another 

dillrid,  fhall  fpecify  in  a  hft  or  declaration  the  particular 
parifh  or  diftricl  wherein  lie  tncrjus  to  pav  for  (uch  carriao-e 
or  hor(e  ;  and  the  faid  ai^elFors  Ihall  enter  the  faid  lalf  men- 
tioned hft  at  the  end  of  their  feveral  aireflments,  and  {hall 
deliver  the  fame  to  the  furveyor  of  fuch  diihid,  in  ordei* 
t}iat  he  may  tranfmit  the  fatne  to  tlie  commiiiioners  of 
taxes.  And  it  any  perfon,  having  been  affefled  in  one  dif- 
tricl, fhall  again  be  aireiTed  in  another  for  the  fame  carriage 
or  horfe,  the  comnulhoners  witliin  llich  latter  diftricf,  on 
ai)plication  tor  that  purpofe,  are  required  to  alter  fuch  atTeH- 
ment,  on  proof  being  given  that  luch  perfon  hath  paid  the 
duty  in- another  place,  f.  22,  23. 
Lodgers  or  in-  And  whereas  dithculties  may  arife  in  difcovering  lodgers 
"i^'*^*'  or  inmates  in  any  houfe,  who  keep  carriages  or  horfes  liable 

to  the  laid  duties  ;  it  is  therefore  ena61ed,  that  the  inhabitant 
houfeholder  ot  any  houfe  in  which  there  fliall  be  any  lodger 
or  inmate  as  aforefaid,  fliall,  within  a  week  after  he  fhall 
be  required  bv  notice  in  writing  left  at  f.is  houfe  by  any 
afTefTor,  furvc\or,  or  infpecior,  deliver  to,  or  leave  for 
fuch  atreflbr,  a  lift  in  Avriting  of  every  fuch  lodger  or  inmate 
who  fhall  keep  any  carriage  or  horfe  liable  to  the  faid  duties, 
containing  his  chrlflian  and  furname,  and  an  account  of 
everv  hich  carriage  or  horfe  to  the  beft  of  his  knowledge  ; 
a!id  if  he  fhall  rciufe  to  deliver  fuch  lift,  or  wilfully  omit  or 
mifreprefent  any  defcription  which  ought  to  be  contained 
therein,  he  fhall  forfeit  20  1.  f.  29. 
AiTefTcrs  to  de-  And  hich  ad'cirors  fhall  make  and  deliver  in  writing  fuch 
lirn^''Ti'f''^"  affeinnents  within  their  refpec^ive  limits  to  the  laid  commif- 
monihs.  fioners,  widiin  three  months  next  after   the  time  of  their 

fo  being  appointed  afTeflbrs  ;  and  two  of  the  faid  commif- 
ftoners  fhall,  wnthin  one  month  next  after,  or  as  foon  after 
as  conveniently  may  be,  fign  fuch  afreffments,  and  alfo  fuch 
furcharge  as  fhall  have  been  made  in  the  mean  time,  teftity- 
ing  their  allowance  of  the  fame  ;  and  fliall  appoint  tv*^o  of 
the  perfons  named  in  fuch  affeirment  to  be  colleiffors,  or 
any  odier  two  fuch  perfons  as  they  iliall  think  able  and  rc- 
fponhble  ;  and  fhall  deliver  ^ud\  affeffmcnts  unto  the  faid 
colle'ilors,  who  are  required  to  collcft  the  faid  duties  fo 
afTefTed,  and  to  gi\e  acquittances  for  the  fame,  and  for  the 
payment  tlicrcof  to  the  receiver  general,  the  parifh  or  place 
for    Vvhich    thcv    arc    fo    appointed     fliall    be    anfvvcrable. 

And 
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And  fiich  furveyor  or  infpeiflor  may  in fpei^l  any  fnch  Surveyrvrs.  &c. 
Mils  and  affefrments  before  the  fame  be  figned,  and  alter  and  n;ay  infperuins, 
amend  the  fame  if  they  fliall  fee  juft  caufc;  and  thofe  per- 
fons  in  whofe  cuftody  fuch  Viils  and  adeifnients  Hiall  be,  are 
req^viired,  upon  the  requeft  of  fuch  furveyor  or  infpeclor,  to 
produce  the  fame  ;  and  if  fuch  furveyor  or  infpeftor  fliall, 
upon  his  furvey,  difcover  that  any  perfon  who  ought  to  liave 
been  charged  with  tlie  faid  duties,  fhall  have  been  omitted 
or  under-rated,  lie  Hiall  certifv  the  fame  in  writing  under  his 
hand,  together  with  an  account  of  every  fuch  carriage  or 
horfe  fo  omitted,  by  way  of  furcharge,  to  two  commif- 
fioners,  in  order  to  have  the  fame  redlified  in  tlie  faid  alfcfr- 
ment,  and   to  caufe  the  duties   to  be   levied  accordingly. 

Provided  always,  that  if  upon  appeal  it  Oiall  appear,  that  Penalty  of  a  falfe 
fuch  furcharge  was  falllv  and  vexatiouHv  miade,  fuch  fur-   "'^*' '^'S*^' 
veyor,  affcfTor,  or  infpeftor,  fo  furcharging,  fnall  forfeit  and 
incur  fuch  penalties  and  puniOiments,  as  in  and  by  the  faid 
acls  relatinop  to  the  duties  on  houfes  and  windows,  a.-e  in- 
{li6led  on  fuch  perfons  for  neglect  of  duty.    f.  32. 

If  anv  perfon  fhali  think  himfelf  over-rated  bv  anv  afTcfT-  Appeal, 
ment,  charge,  or  {urcharge,  he  mav,  giving  ten  days  notice 
thereof  to  the  furveyor  or  one  aiTeffor,  appeal  to  the  faid 
com.miilioners  or  any  two  of  them,  who  are  to  hear  and 
determine  the  fame  ;  except  fuch  perfon  appealing  fl>a!l 
have  omitted  to  deliver  fuch  hit  as  aforcfaid,  and  (hail  not 
ailign  fufficient  caufe  for  fucli  omiiFion,  in  v/iiich  cafe  the 
faid  commilTioncrs  may  difmifs  the  appeal  ;  provided  tiiat 
at  the  time  of  hearing  fuch  appeal,  a  lift  (hall  be  produced 
upon  the  oath  of  the  appellant,  containino-  the  greatell  num- 
ber of  carriages  fubjecl  to  the  faid  duty,  which  have  been 
kept  bv  him  v/ithin  tiic  diftricl  within  the  year  preceding, 
with  fuch  defcription  as  to  other  diflrivils  as  aforc'aid  ;  and 
fuch  appeals  (hall  be  heard  on  the  davs  appoiritcd  for  hear- 
ing appeals  refpe6ting  the  duties  on  houfes  and  windows  ; 
and  the  comrniirioners  (hall  not  make  atiy  abatement  in  fuch 
charge  or  furcharge,  unlcfs  it  fhall  appear  upon  oatli  that 
fuch  peifon  is  over-rated  ^  neverthelefs  they  mav  flrike  off 
the  j)enaltv,  on  application  of  fuch  appellant,  although  they 
confirm  the  furcharge,  if  ii  Ihall  a]:)pear  there  uas  any  doubt 
whether  fuch  carriage  or  horfe  was  chargeable  or  not,  and 
was  not  omitted  out  of  fuch  lift  witli  any  intention  to  de- 
fraud the  revenue,    f.  3c,  3 1 . 

And  all  appeals  once  heard  and  deteriT)ined  by  two  com-  Appeals  one* 
miffioners,  on  the  chv^  appointed  for  hearing  appeals,  fhall  dsrcrmm.d,  to 
be  final  and  conclufive  ;  fubjecl  iievertheiefs,  if  any  perfon 

1'^ 
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is  diiratisfie(^,  to  an  appeal  to  the  )U(lgei5,  in  the  fame  man- 
ner ;is  for  the  duties  on  houfcs  and  v/iiidows.  J.  33,  34. 
Penalties,  how  All  penalties  abovc  20  1  are  to  be  recovered  in  the  courts 
to  be  recovered,  g^  JVcftviinfler^  but  penalties  not  exceeding  20 1  may  be  re- 
covered before  two  juftices,  on  confelfion,  or  oath  of  one 
•w'itnefs,  by  didrefs,  half  to  the  king,  and  half  to  the  perfon 
who  (liall  inform  and  fue  for  the  fame  ;  and  for  want  of 
fnfficient  diflrcfs,  the  offender  fliall  be  fent  to  prifon,  for  any 
time  not  exceeding  fix  months,   nor  Icfs  than  one  month. 

/36»39- 
ConOables  to  be       ^^  conftables  are  to  be  aidnig  and  afhfling  in  the  execu- 
aidingandaffin-  tion  of  this  act,  arid  are  to  obey  and  execute  fuch  precepts 
*"**  as  Ihall  be   to   them  dire£led  by  the  faid   commiffioners. 

/.  40. 

Coaches.    Duty  on  new  carriages.    See  (^i'ClfC, 
Coach-makers.     See  (JBjCCtfC* 


Coals. 

BY  the  30  C.  1.  Jl.  I.  f.  8.  and  6  fff  7  W.  c.  10.  and 
II  G.  2.  c,  15.  for  the  admeafurcment  cf  keel?;, 
boats,  waggons,  wains,  carts,  and  other  carriages,  ufed  for 
the  carrying  of  coals  in  the  ports  of  bicwcajik^  Sunderland^ 
and  the  otlier  members  of  the  port  of  Neiucajlle  ;  and  by 
the  15  G.  3.  r.  27.  for  extending  the  like  regulations  to 
the  other  ports  of  this  kingdom  :  If,  after  the  admeafurc- 
ment thereof  by  the  conmiilfioners  appointed  for  that  pur- 
pofe,  the  marks  fliall  be  removed  or  altered  ;  every  perfon 
who  had  a  hand  in  or  was  privy  to  the  doing  thereof,  fhall, 
on  convi6iion  upon  the  oath  of  one  witnefs  before  one 
juftice,  forfeit  10  1  by  diflrefs,  half  to  the  king  and  half 
to  the  difcoverer  ;  and  for  want  of  diltrefs,  fliall  be  com- 
mitted to  the  common  gaol  for  three  months. 

Concerning  the  weights,  meafures,  and  prices  of  coals, 
efpecially  in  and  about  London,  and  alfo  concerning  the 
duties  thereupon,  there  are  regulations  made  by  above 
forty  different  ads  of  parliament  j  which,  not  being  of  ge- 
neral concern,  are  here  omitted. 

'     By  26  G.  3.  c.  14.  /.  2.  the  coal-meters  are  fubje8ed 
to  the  jurifuidion  of  the  quarter  fefhons  for  Surrey, 

By 
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By/.  27.  Penalties  not  exceeding  5I  are  recoverable 
before  one  or  more  juftices  of  the  peace  for  Surrey. 

Bv  c.  83.  /".  7.  Jurifdidion  is  given  to  the  juftices  of 
London  and  Middlejex^  as  to  facks  of  lefs  dimenfions  than 
prefcribed  by  the  aB,  and  as  to  Ihort  meafure. 

And  by  c.  108.  J.  2.  Juftices  are  impowered  to  exa- 
mine witneffes  on  oath  or  affirmation. 

For  the  deftroying  of  coal  works.     See  05inC0# 

Cocoa  nuts.     See  (JBl'C iCC* 

Coffee.     See  (JBjCCifC 


Coin. 

For  matters  common  to  this  with  other  treafons, 

fee  title  Crcafon. 

I.  /^0/A^,    in   French,    fignifieth   a   corner,    and   from  orii-.iaal  of  thr 

^  thence  hath  its  name  (according  to  Lord  CrAe)  be-  word, 
raufe  in  ancient  times  money  was  fquare,  with  corners,  as 
it  is  in  fome  countries  to  this  day.      I  Injl.  207. 

Others  derive  this  word,  which  in  the  old  French  is 
written  coign;  as  alfo  the  Italian  cunioy  and  the  Spanifti 
cuno,  from  the  Greek  word  >J0i!/cf,  commutiis ;  becaufe  mo- 
ney is  the  common  mean  or  inftrument  of  traffick. 

But  thefe  derivations  feem  too  artificial.  Tht;  word  doth 
properly  fignify  a  wedge,  as  the  Latin  cuneus;  and  hath  a 
verb  belonging  to  it  in  the  feveral  languages  :  and  is  tranf- 
lated  to  lawfiU  money;  either  from  the  form  of  a  wedge, 
ingot,  or  lingot  flingmtta)  in  which  bullion  was  tranf- 
ported  from  all  antiquity ;  or  elfe  from  the  inftrument,  a 
wedge  or  chillel,  v,fith  which,  in  trade,  thefe  lingots  were 
occafionally  cut  to  the  weight  required,  as  they  are  at  this 
day  in  the  Enjl  Indies,  with  fhecrs;. 

2.  No  other  v/eight,  than  fuch  as  fhall  be  ftamped  or  Weights  for 
marked  by  tlie  officer  appointed  by  his  majefty  for  that  pur-  '^°^'^- 
pofe,  fhall  be  fufficient  in  law  for  determining  the  weight 
of  the  gold  and  filver  <;oin.  Ard  if  any  perfon  fhall  coun- 
terfeit Inch  ft.'.mp  or  mark,  or  knowingly  fell  any  weight 
with  the  impreflion  of  fuch  counterfeit  ilamp  thereon ;  or 
fliall  wilfully  iacreafe  or  diminifh  any  fuch  weight  after  it 

has 
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lias  been  fo  flamped  or  marked  ;  or  tife  any  tuch  v/eigttt 
in  weighing  the  gold  and  fiiver  coin  of  this  realm,  know- 
ing the  fame  to  be  fo  increafed  or  diminifhed  :  he  fhail,  on 
conviction  before  two  julHces,  forfeit  any  fum  not  exceed^ 
ing  50  1,  half  to  the  king,  and  half  to  him  that  fball  in- 
form or  file;  and  in  default  of  payment,  he  fhall  be  com- 
mitted to  the  common  gaol  or  houfe  of  corrcdlion  for  any 
time  not  exceeding  three  months.  14  G.  3.  r.  92. 
Denoir-iiiating  3.  The  legitimation  of  money,  and  the  giving  it  its  de- 
cdn!^^"^  °^  nominated  value,  is  one  fpecial  part  of  the  king's  prero- 
gative.     I  H.  H.  188. 

But  in  order  to  fix  the  value,  the  weight  and  fincnefs 
of  the  metal  are  to  be  taken  into  confideration  :  When  a 
j::;:ven  weight  of  gold  and  fiiver  is  of  a  given  finencfs,  it  is 
i\\tn  of  the  true  flandard,  and  called  Sterling  metal,  and 
of  this  flerling  metal  all  the  coin  of  the  kingdom  muft  be 
made  by  the  ftatute  of  the  25  Ed.  3.7?.  5.  c.  13.  So  that 
the  king's  prerogative  feemeth  not  to  extend  to  the  de- 
bafing  or  enhancmg  the  value  of  the  coin  below  or  above 
the  {terling  value.  I  Black/i.  278. 
Legitimating  4.  And   the   king  may  by  his  proclamation  'legitimate 

foreign  com.  foreign  coin,  and  make  it  current  money  of  this  kingdom, 
according  to  the  value  impofed  by  fuch  proclamation.  I  H. 
H.  192. 

And  therefore  both  EngliJ}?  money,  coined  by  the  king's 
authority,  and  foreign  coin  made  current  by  proclamation, 
are  within  the  denomination  of  lawful  money  of  England. 
I  InIL  207. 

But  of  this  latter  fort  there  is  none  at  prefcnt  in  England; 
Portugal  money  being  only  taken  by  confent,  as  approach- 
ing neareft  to  our  flandard,  and  falling  in  tolerably  well 
with  our  divifions  of  money  into  pounds  and  Ihillings,  but 
no  perfon  is  obliged  to  take  if.  4  Blachji.  89. 
Copper  coin.  5*  -^"^  only  gold  or  filver  coin,  and  not  brafs  or  cop- 

per, are  within  this  denomination,      i  Haw.  42. 

And  no  perfon  can  be  in  forced  to  take  in  payment  any 
money  but  of  lawful  metal,  that  is  of  fiiver  or  gold.     2  /a//?. 
577.     Except  for  fums  under  fixpence.      i  H.  H.  195. 
Counterfeitint^    "^6.  By  the  ftatute  of  25  Ed,^.  Ji.  5.  c.  2.  it  is  made 
the  com  of  this  ^j.^^^f^j,  to  Counterfeit  the  coin  of  this  realm  :    That  is  to 
lav,    whether   the  perfon   utter   it  or   not.     3   hifl.    16. 
1  Hmv.  42. 
Counterfti'irK         7.   And  if  any  peifon  fliall  falfcly  forge  and   counterfeit 
foreign  curi tnt   .^^^^  {-y^]^  j^jj^j  q£  (,qJj^  ^f  ggj^j  qj.  fjJver,  as  is  not  the  pro- 
per  coin  of  this  realm,  and  fhall   be   current   therein   Ijy 
tlie  king's  confcn-t  ^  he,  his  counfellors,  procurers,  aiders, 

and 
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and  abettors,  fhall  be  guilty  of  high  treafon.  I  Alar, 
JeJ]\  2.   c.  6. 

8.  By  the  5  El.  c.  11.      Clipping,  wafhing,  rounding,  clipping,  wa(h- 
or  fiUng,  for  lucre  or  gain,  any  the  proper  coin  of  this  ing)  filing, 
realm,  or  the  dominions  thereof,  or  of  any  other  realm 

current  within  this  realm  by  proclamation,  fhall  be  ad- 
judged treafon  in  the  offenders,  their  counfellors,  con- 
fcnters,  and  aiders. 

9.  And  by  the  18  EL   c.  I.     If  any  perfon  fhall,  for  impairing, 
lucre  or   gain,    by  any  art,   ways,  or  means,  impair,  di-  f''"?'nifliing, 
miniih,   falfify,  fcale,   or  lighten,  the  proper  coin  of  this 

realm,  or  any  the  dominions  thereof,  or  the  coin  of  this 
realm  allowed  to  be  current  (at  the  time  of  the  offence 
committed)  by  the  king's  proclamation  ;  he,  his  counfel- 
lors, confenters,  and  aiders,  iliall  be  guilty  of  treafon. 

10.  And   if   any  perfon  (not   employed  in   the  mint)  Edging; 
fhall  mark  on  the  edges  any  the  current  coin  of  this  king- 
dom ;  or,  if  any  perfon  whatfoever  fhall  mark  on  the  edges 

any  of  the  diminiflied  coin  of  this  kingdom,  or  any  coun- 
terfeit coin  refembling  the  coin  of  this  kingdom,  with  let- 
ters or  grainings,  or  other  marks  or  figures  like  unto  thofe 
on  the  edges  of  money  coined  in  the  mint  ;  he,  his  coun- 
fellors, procurers,  aiders,  and  abettors,  fliall  be  guilty  of 
high  treafon.  8^9  fF.  c.  26.  f.  3.  Profecution  to  be 
in  fix  months.      I  An.  fi.  1.  c.  g. 

11.  Alfo,  if  any  perfon  fhall  colour,  gild,  or  cafe  over  Colouring, 
with  gold  or  filver,  or  with  any  wafli  or  materials  pro- 
ducing  the  colour  of  gold  or  filver,  any  coin  refembling 

any  the  current  coin  of  this  kingdom,  or  any  round  blanks 
of  bafe  metal,  or  of  coarfe  gold  or  coarfe  filver,  of  a  fit 
fize  and  figure  to  be  coined  into  counterfeit  milled  money, 
refembling  any  the  gold  or  filver  coin  of  this  kingdom  ; 
or  if  any  perfon  fhall  gild  over  any  filver  blanks  of  a  fit  fize 
and  figure  to  be  coined  into  pieces  refembling  the  current 
gold  coin  of  this  kuigdom  ;  he,  his  counfellors,  procurers, 
aiders,  and  abettors,  fhall  be  guilty  of  high  treafon. 
8^9  fF.  c.  26.  J.  4.  Profecution  to  be  in  three 
months.    J.  9. 

And  by  the  15  ^  16  G.  2.  c.  28.  If  any  perfon  fhall 
wafh,  gild,  or  colour  any  lawful  or  counterfeit  filver  coin 
called  a  fhilling  or  fixpence,  or  add  to  or  alter  the  impref- 
fion,  or  any  part  thereof,  on  cither  fide,  with  intent  to 
make  fuch  fhilling  or  fixpence  refemble  a  guinea  or  half 
guinea ;  or  fhall  any  way  alter  or  colour  halfpennies  or 
farthings,  with  intent  to  make  them  referable  a  fhilling  or 
fixpence  ;  he,  his  counfellors,  aiders,  and  abettors,  fhall  be 
guilty  of  high  treafon.     Profecution  to  be  in  fi.x  months. 

Vol,  I.  B  b  la.  Lord 
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farthings. 


Counterfeitirg 
coin  not  cur- 
rent. 


12.  Lord  Hnky  fpcaking  of  copper  halfpence  and  far-* 
things,  makes  it  a  quarry,  whether  the  counterfeiting  of 
them  be  not  treafon  within  the  ftatute  of  25  Ed.  3.  but 
inclines  to  the  negative,      i  H.  H.  195,  211,  212. 

And  with  this  agrees  the  fenfe  of  the  Icgidature,  in  the 
ftatute  of  15  Is' 16  G.  2.  <r.  28.  which  reciting,  that  where- 
as the  counterfeiting  of  the  copper  coin  of  this  kingdom  is 
only  a  mifdemeanor,  and  the  punifluTient  often  very  fmall, 
therefore  enafteth,  that  if  any  pei'fon  fhall  coin  or  coun- 
terfeit brafs  or  copper  halfpence  or  farthings  ;  he,  his 
counfellors,  aiders,  and  abettors,  fhall  fufler  two  years 
imprifonment,  and  find  fureties  for  their  good  behaviour 
for  two  years  more.    f.  6. 

And  further,  by  the  11  G..3.  c.  40.  If  any  perfon 
fhall  make,  coin,  or  counterfeit,  any  of  the  copper  monies 
of  this  realm,  commonly  called  an  halfpenny  or  farthing; 
or  fliall  buy,  fell,  take,  receive,  pay,  or  put  off  any  coun- 
terfeit copper  money,  not  melted  down  or  cut  in  pieces, 
at  or  for  a  lower  rate  or  value  than  by  its  denomination  it 
doth  import  or  was  counterfeited  for ;  he  fhall  be  guilty  of 
felony  [but  within  clergy].  And  one  juftice,  on  com- 
plaint upon  oath  that  there  is  jufl  caufe  to  fufpeft,  that 
any  perfon  hath  been  concerned  in  counterfeiting  the 
copper  monies  of  this  realm,  may  by  his  warrant  caufe 
the  dwelling  houfe,  room,  workfliop,  out-houfe,  yard, 
garden,  or  other  place,  belonging  to  fuch  fufpeiSled  per- 
fon, to  be  fearched  for  tools  and  implements  for  coining 
fuch  copper  monies:  And  if  any  fuch  tools  or  implements 
fhall  at  any  time  be  found  hid  or  concealed  in  any  place  fo 
fearched,  or  be  found  in  the  cuftody  of  any  perfon  what- 
foever  not  employed  in  his  majefty's  mint,  nor  having  the 
fame  by  feme  lawful  authority;  it  fliall  be  lawful  for  any 
perfon  whatfoever  difcovering  the  fame,  to  feize  fuch  tools 
or  implements,  and  carry  the  fame  forthwith  to  a  juftice, 
who  fhall  caufe  the  fame  to  be  fecured  and  produced  in 
evidence  againft  any  perfon  who  fliall  be  profecuted  for  any 
the  offences  aforefaid,  in  fome  court  proper  for  the  deter- 
mination thereof ;  and  after  they  fhall  have  been  produced 
in  evidence,  as  well  the  fame  fo  produced,  as  the  other 
fo  feized  and  not  produced  in  evidence,  fliall  forthwith,  by 
order  of  the  court,  or  by  order  of  a  juftice,  if  there  ftiall 
be  no  trial,  be  defaced  and  deftroyed,  or  otherwife  difpofed 
of  as  fuch  court  or  juftice  fliall  direil. 

13.  If  any  perfon  fliall  falfely  forge  or  counterfeit  any 
fuch  kind  of  coin  of  gold  or  filver,  as  is  not  the  proper  coin 
of  this  realm,  nor  permitted  to   be   current  within  this 
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realm  ;  he,  his  procurers,  aiders,  and  abettors  fhall  be  guilty 
of  mifprifion  of  high  treafon.     14.  EL  c.  3. 

14.  If  any  perfon  (hall  bring  falfe  money  into  the  realm,  Brinj^injinfairi 
counterfeit  to  the  money  of  England^  knowing  the  fame  to  "lon^y* 

be  falfe,  to  merchandife  or  make  payment,  in  deceit  of  the 
king  and  his  people  ;  he  fhall  be  guilty  of  high  treafon. 
25^^.  3./.  5.^.2. 

Alfo,  if  any  perfon  fhall  bring  from  the  parts  beyond 
the  fea,  any  forged  and  counterfeit  money  like  to  th'J  gold 
or  filver  coin  of  foreign  realms,  current  in  payment  with- 
in the  king's  realm  by  the  king's  fufferance  and  confent, 
knowing  the  fame  to  be  falfe  and  counterfeit,  to  the  intent 
to  utter  or  make  payment  of  the  fame  within  this  realm, 
by  merchandizing  or  otherwife  ;  he,  his  counfellors,  pro- 
curers, aiders,  and  abettors  fhall  be  guilty  ot  high  treafon. 
I  cff  2  P.  iS  M.  c.  1 1 .  /.  2. 

Note ;  This  muft  be  brought  from  a  foreign  nation,  and 
not  from  Ireland^  or  other  place  fubjedl  to  the  crown  of 
England  \  becaufe  the  counterfeiting  there,  is  punifhable 
by  the  laws  of  our  king,  as  much  as  in  England. 
I   Haw.  43. 

Sir  Michael  Fojler  obferving  upon  thefe  offences  (and 
of  the  offence  above  mentioned,  of  counterfeiting  foreign 
current  coin)  fays,  profecutions  for  importing  money 
counterfeit  to  the  fimilitude  ot  Englijh  coin  have  been 
very  rare ;  and  for  the  offences  of  counterfeiting  foreign 
coin  legitimated  by  proclamation,  and  of  importing  fuch 
coin,  there  can  be  none,  as  things  Hand  at  prefent,  till 
the  crown  fhall  be  advifed  to  legitimate  fome  fpecies  of 
foreign  coin.  I  know  of  none  (fays  he)  now  current 
among  us  that  is  legitimated,  and  mofl  probably  none 
will.  For  if  the  offences  of  counterfeiting  and  diminifli- 
ing  foreign  coin,  and  of  importing  fuch  counterfeit  and  di- 
minifhed  coin,  which  are  great  evils  and  daily  growing, 
were  made  more  penal  than  they  are  at  prefent,  he  fays  he 
knows  of  no  good  end  that  could  be  anfwered  by  legiti- 
mating any  fpecies  of  it ;  on  the  other  hand,  there  feem  to 
be  great  inconveniences  that  would  attend  it.     Fojl.  227. 

15.  By  the    14  G.  3.  c.  42.   (which  by  the  18  G.  3.  bringing  in 
f.  45.  hath  continuance  to  May   i,  1783,  l^c.)  all  filver  '^  '  money, 
coin  of  this  realm,  or  purporting  fo  to  be,  which  is  not 

of  theeftabiifhed  ftandard  of  the  mint  in  weight  and  fine- 
nefs,  that  is,  of  62  fhillings  to  a  pound  troy,  and  1 1  ounces 
and  2  penny  weights  of  fine  filver,  and  18  pennv  weights 
of  alloy  in  the  pound  troy,  fhall  be  prohibited  to  be  im- 
ported ;  and  if  any  quantity  thereof  exceeding  ^h  fhall  be 
found  by  any  officer  of  the  culloms,  the  fame  fhall  be  for- 
B  b  2  feited, 
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felted,  and  profecuted  in  any  court  of  record  at  Wejl' 
minjler ;  or  if  it  do  not  amount  in  value  to  20 1,  the 
fame  may  be  profecuted  in  a  fummary  way  before  two 
jullices  where  the  feizure  fhall  be  made,  at  the  elc6lion  of 
the  commifFioners  of  the  cuftoms :  And  after  condem- 
nation the  fame  fhall  be  melted  down  or  otherwife  de- 
faced, and  {hall  be  half  to  the  king  and  half  to  the  officer 
who  Ihall  profecute. 

And  no  tender  in  the  payment  of  money  in  filver  coin- 
of  any  fum  above  25 1,  at   any  one  time,  fhall  be   allowed 
to  be  legal,  for  more  than  according  to  its  value  by  weight, 
after  the  rate  of  5  s  2  d  an  ounce. 
Coining  prefs  j^.  If  any  prefs  for  coinage,  fhall  be  found  in  the  cuf- 

tody  of  any  perfon  (other  than  the  officers  of  the  mint), 
it  ffiall  be  feized  for  the  king's  ufe  ;  and  every  perfon  in 
whofe  cuftody  fuch  prefs  fliall  be  found,  ftall  forfeit  500!, 
half  to  the  king,  and  half  to   the  informer.     7^8  fP\ 

c.  I9-/-4. 

And  by  8  y  9  W.  c.  26.  No  perfon,  unlefs  employed 
in  the  mint,  fhall  knowingly  make  or  mend,  or  begin  or 
proceed  to  make  or  mend,  or  alliil  in  the  making  or  mend- 
ing of  any  puncheon,  counter-puncheon,  matrix,  Ifamp, 
dye,  pattern  or  mould,  of  fteel,  iron,  filver,  or  other  metal 
or  of  fpaud,  or  fine  founders  earth,  or  fand,  or  of  any 
other  materials  whatfoever,  in  or  upon  which  there  fhall 
be,  or  be  made  or  impreffed,  or  which  will  make  or  im- 
prefs  the  figure,  ftamp,  or  refemblance  of  both  or  either 
of  the  fides  or  flats  of  any  gold  or  filver  coin,  current  with- 
in this  kingdom  ;  nor  ffiall  knowingly  make  or  mend,  or 
begin  or  proceed  to  make  or  mend,  or  affift  in  the  making 
or  mending  of  any  edger  or  edging  tool,  inftrument,  or 
engine,  not  of  common  ufe  in  any  trade,  but  contrived 
for  making  of  money  round  the  edges  with  letters,  grain- 
ings,  or  other  marks  or  figures  refembhng  thofe  on  the 
edges  of  money  coined  in  the  mint;,  nor  any  prefs  for 
coinage;  nor  any  cutting  engine  for  cutting  round  blanks, 
by  force  of  a  fcrew,  out  of  flatted  bars  ®f  gold,  filver, 
or  other  metal ;  nor  fhall  knowingly  buy  or  fell,  hide  or 
conceal,  or  without  lawful  authority  or  fufficient  excufe 
for  that  purpofe,  knowingly  have  in  his  houfe,  cuftody, 
or  pofieffion,  any  fuch  puncheon,  counter-puncheon,  ma- 
trix, ftamp,  dye,  edger,  cutting  engine,  or  other  tool  or 
inftrument  before  mentioned ;  on  pain  that  fuch  perfon, 
his  counfeliors,  procurers,  aiders,  and  abettors,  ftiall  be 
guilty  of  high  treafon.  J.  i.  Profecutlon  to  be  in  three 
months./.  9.  But  by  the  i  An.  ft.  i.  c.  9./.  2.  The  pro- 
fecution  for  offences  by  making  or  mending,  or  beginning 
or  proceeding  to  make  or  mend  any  coining  tool  or  inftru- 
ment 
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inent  in  the  abovefaid  aft  prohibited,  or  by  marking  of 
money  round  the  edges  with  letters  or  grainings,  may  be 
commenced  at  any  time  within  fix  months. 

And  if  any  perfon  fhall,  without  lawful  authority,  know- 
ingly convey,  or  aflift  in  conveying  out  of  the  mint,  any 
puncheon,  counter-puncheon,  matrix,  dye,  flamp,  edger, 
prefs  or  other  tool,  engine,  or  inftrument  ufed  for  or  about 
the  coining  of  monies  there,  or  any  ufeful  part  of  fuch 
tool  or  inftrument ;  he,  his  counfellors,  procurers,  aiders, 
or  abettors,  fliall  be  guilty  of  high  treafon  :  8  cf  9  JV.  c. 
26. y".  2.    Profecution  to  be  in  three  months,  f.  9. 

And  if  any  puncheon,  dye,  ftamp,  edger,  cutting  en- 
gine, prefs,  flafk,  or  other  tool,  inftrument,  or  engme,  ufed 
or  diifigned  for  coining  or  counterfeiting  gold  or  filver 
monies,  or  any  part  of  fuch  tool  or  engine,  /hall  be  hid 
or  concealed  in  any  place,  or  found  in  the  houfe,  cuftody, 
•or  poffeflion  of  any  perfon  not  employed  in  the  mint,  nor 
having  the  fame  by  fome  lawful  authority ;  any  perfon 
vvhatfoever  difcovering  the  fame,  may  and  Ihall  feize  t,he 
fame,  and  carry  them  forthwith  to  fbme  juftice  of  the 
peace  to  be  by  him  fecured,  to  be  produced  in  evidence, 
againft  any  perfon  who  fhall  be  profecuted  for  any  fuch 
offence.  And  after  they  have  been  produced  in  evidence, 
they  fliall  forthwith  by  order  of  the  court  (or  by  order 
and  in  the  prefence  of  a  juftice  of  the  peace,  if  there  hath 
been  no  trial)  be  totally  defaced  and  deftroyed.  8  Cf  9  /F". 
^-  26./.  5. 

17.  For  the  better  preventmg  the  clipping,  diminifliing.  Selling  of  dip- 
or  impairing  the  current  coin,  if  any  perfon  fliall  buy  or  r*"S«' 

fell,  and  knowingly  have  in  his  cuftody  or  pofleflion,  any 
clippings  or  filings  of  the  current  coin  of  this  kingdom  ; 
he  fliall  forfeit  the  fame,  and  alfo  500 1,  half  to  the  king, 
and  half  to  the  informer;  and  fliall  be  branded  in  the 
right  cheek  with  the  letter  R ;  and  be  imprifoned  till  the 
payment  of  the  500 1.    6^7  IF.  c.  ij.f.  4.. 

18.  And  if  any   fliall  caft  ingots  or  bars  of  filver,  in  Bullion. 
imitation  of  Spanijh  bars  or  ingots,  or  ftamp  them  in  like- 

nefs  of  the  Spamjh  ftamp,  he  fliall  forfeit  the  fame,  and 
alfo  500 1,  half  to  the  king,  and  half  to  the  informer, 
6  dff  7  A^.  r.  17./.  3. 

And  if  any  broker,  not  being  a  trading  goldfmith  or  re- 
finer of  filver,  fliall  buy  or  fell  any  bullion  or  molten  filver, 
he  fliall  be  imprifoned  fix  months,  f.  7. 

And  the  warden  of  the  company  of  goldfrniths,  with 

two  of  the  court  of  afliftants  within  the  biUs»  and  two 

juftices  elfewhere,  may  enter  into  the  houfe,    room,   or 

workfliop  of  any  perfon  fufpefted,  and  with  the  help  of  a 
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conftable  may  break  open  any  door,  box,  trunk,  cheft, 
cupboarcl,  or  cabinet,  to  fearch  for  bullion  fufpeded  to  be 
concealed ;  and  if  found,  they  (hall  feize  the  fame,  and 
the  perfon  in  whofe  pofleflion  it  fhall  be  found ;  And  the 
faid  wardens,  afliflants,  and  conflables,  within  the  bills, 
fhall  carry  him  before  the  next  juftice,  which  juftice,  and 
the  faid  two  juftices  elfewhere,  may  examine  him  ;  and  if 
he  fhall  not  prove  by  the  oath  of  himfelf,  or  of  a  credible 
witnefs,  that  it  is  lawful  filver,  and  was  not  current  coin, 
nor  clippings  thereof,  he  fliall  be  committed  ;  and  if  on 
his  trial  he  ihall  not  prove  the  fame  by  one  witncfs,  he  fhall 
be  imprifoned  fix  months.    J.  8. 

And  no  perfon  fhall  fhip  any  molten  filver  or  bullion, 
-without  certificate  from  the  court  of  the  lord  mayor  and 
aldermen  of  London^  and  oath  made  before  them  by  the 
owner  and  two  witneffes,  that  it  is  foreign  bullion,  and 
that  no  part  of  it  w^as  the  coin  of  this  realm,  or  clippings 
thereof,  nor  plate  wrought  within  this  kingdom  ;  on  pain 
that  the  fame  fhall  be  forfeited,  half  to  the  king,  and  half 
to  the  officer  or  other  perfon  who  fhall  feize  the  fame. 
And  the  owner  fhall  forfeit  double  the  value  thereof,  half  to 
the  king,  and  half  (with  cofls)  to  him  that  fhall  fue.  And 
the  captain  or  mafter  of  a  fhip  (if  it  belong  to  a  fubjedl) 
permitting  the  fame,  Ihall  forfeit  20o  1,  to  him  who  fhall 
fue  ;  and  if  it  is  a  king's  fhip,  he  fliall  moreover  forfeit 
his  employment.  And  if  any  officer  of  the  cufloms  fhall 
grant  a  cocquet  for  exporting  the  fame,  before  fuch  cer- 
tificate and  entry  thereof  made;  he  fhall  forfeit  20ol,  and 
his  ofhce.  And  in  cafe  of  feizure  of  fuch  bullion,  or  ac- 
tion brought  for  the  forfeitures,  the  prot)f  fhall  lie  upon  the 
owner ;  and  for  want  of  proof  it  fhall  be  forfeited.  7  £5f  8 
fF.c.  19./.  6,7,8,9. 

And  if  any  bullion  is  entred  to  be  exported,  other  than 
in  the  name  of  the  true  owner  or  importer  \  the  exporter 
fhall  forfeit  the  fame,  or  the  value  thereof;  half  to  the 
kinof,  and  half  to  him  who  flrall  feize  or  dilcover  the  fame. 
d^  •]  JV.  c.  17./.  14. 

19.  And  whereas  feveral  mixtures  of  metals  have  been 
invented  in  imitation  of  gold  and  filver,  and  blanched  cop- 
per is  principally  made  ufc  of  in  imitation  of  filver,  and  fel- 
dom,  if  ever,  for  any  honefl  or  good  purpofe,  it  is  enailed, 
that  if  any  perfon  fhall  blanch  copper  for  fale,  or  mix 
blanched  copper  with  filver,  or  knowingly  buy  or  fell  or 
offer  to  fale  blanched  copper  alone,  or  mixed  with  filver ; 


fale 
n'erals 


and  fraiidulently  buy  or  fell  or  offer  to 
any  nialleablc  compofition  or  mixture  of  metals  or  mi- 


or  fhall  knowingly 


which  fhall  be  heavier  than  filver,  and  look,  and 

touch, 
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touch,  and  wear  like  ftandard  gold,  but  be  manlfeflly  worfe 
than  ilandard  ;  he  Ihall  be  guilty  of  felony,  and  fhall  fuffcr 
death  as  in  cafe  of  felony.  Profecution  to  be  in  three 
months.    8  &  g  JV.  c.  26./.  6,  9. 

20.  If  any  perfon  fliall  take,    receive,  pay,  or  put  off  Paying  coin 
any  counterfeit  milled  money,  or  any  milled  money  what-    "  "  ^^  "^* 
foever  unlawfully  diminiihed,  and  not  cut  in  pieces,  at  or 

for  a  lower  rate  or  value  than  the  fame  by  its  denomina- 
tion doth  or  fhall  import,  or  was  coined  or  counterfeited 
for;  he  fhall  be  guilty  of  felony,  and  fuffer  death  as  in 
cafe  of  felony.  Profecution  to  be  in  three  months.  8^9 
IV.  c.  26./.  6,  9. 

21.  If  one  perfon  counterfeits,  and  by  agreement  before  Uttering  falfe 
the  counterfeiting,  another  perfon  is  to  take  off  and  vent  '"^"^y* 

the  counterfeit  money,  fuch  other  is  an  aider  and  abettor, 
and  confequently  a  principal  traitor  (for  in  high  treafon 
there  are  no  accelfaries).    i  H.  H.  214. 

If  one  perfon  counterfeits,  and  another  (knowing  that 
he  did  fo)  puts  it  off,  but  without  any  fuch  previoiis  agree- 
ment ;  fuch  other  perfon  feems  to  be  all  cne  with  a  re- 
ceiver of  him,  becaufe  he  maintains  him.    I  H.  H.  214. 

If  one  perfon  counterfeits,  and  another  perfon  knows 
that  he  did  fo,  and  doth  neither  receive,  maintain,  or  abet 
him,  but  conceals  his  knowledge;  this  is  mifprifion  of 
treafon.     i  H.  H.  214. 

But,  formerly,  where  it  did  appear,  that  the  utterer  of 
counterfeit  money  knew  who  counterfeited  it,  but  barely 
uttered  it  for  his  own  benefit,  although  he  knew  it  was 
counterfeit,  yet  it  was  only  a  cheat  and  mildemeanor, 
punifhable  by  fine  and  imprifonment  (contrary  to  the 
opinion  in  Stanford  and  DaltonJ  \  but  now  by  the  flatute  of 
156".  2.  c.  28.  it  is  enafted,  that  whereas  the  uttering 
falfe  money  is  a  crime  frequently  committed  all  over  the 
kingdom,  and  tha  offenders  are  not  deterred,  becaufe  it  is 
onlv  a  mildemeanor,  and  the  punifliment  generally  fmall, 
tho'  there  is  reafon  to  believe  that  the  uttcrers  are  often 
the  coiners,  or  in  confederacy  with  them;  therefore,  if 
any  perfon  fhall  tender  in  payment  any  counterfeit  coin, 
knowing  it  to  be  fo,  he  fhall  for  the  firft  offence  fuffer  fix 
months  imprifonment,  and  find  fureties  for  his  good  be- 
haviour for  fix  months  longer;  for  the  fecond  offence, 
fhall  fuffer  two  years  imprifonment,  and  find  fureties  for 
two  years  more  ;  and  for  the  third  offence,  fliall  be  guilty 
of  felonv  without  benefit  of  clergy.    J.  2. 

And  if  any  perfon  Ihall  tender  in  payment  any  coun- 
terfeit money  (knowing  it  to  be  fo),  and  ihall  either  the 
B  b  4  fame  . 
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fame  day,  or  within  ten  days  after,  knowingly  tender  other 
falfe  money  in  payment,  or  at  the  time  of  fuch  tendering 
have  more  in  his  cullody ;  he  fhall  for  the  firft  offence -fuf- 
fer  a  year's  imprifonment,  and  find  fureties  for  his  good  be- 
haviour for  two  years  more ;  and  for  the  fecond  offence, 
fhall  be  guiltv  of  felony  without  benefit  of  clergy./.  3. 

Perfons  guilty  of  the  faid  crimes  fhall  be  tried  and  con- 
vifted  in  fuch  manner  as  is  ufed  againft  offenders  for  coun- 
terfeiting the  coin  :  and  the  clerk  of  affize,  or  clerk  of  the 
peace,  where  the  lirft  conviftion  was  had,  fliall  certify  the 
fame  by  a  tranfcript  in  few  words,  containing  the  tenor 
of  fuch'  conviction  (for  which  he  fliall  have  2s  6d);  and 
fuch  certificate  being  produced  in  court,  fhall  be  fufficient 
proof  of  the  former  convidion.  Profecution  to  be  in  fix 
months.    /.  5,  9. 

■  Note;  Bv  this  it  fhould  feem,  that  the  juftices  of  the 
peace  in  feffions  have  power  to  try  fuch  offenders ;  other- 
wife  this  direclion  to  the  clerk  of  the  peace  to  certify  the 
convi£fion  is  incongruous;  for  he  is  not  the  proper  perfon 
to  certify  what  is  done  in  another  court,  where  he  is  not 
necelfarilv  fuppofed  (o  be  prefent  :  albeit  no  power  is  given 
to  the  feffions  by  any  exprefs  words  in  this  ffatute  to  hear 
and  determine  fuch  offences. 

By  the  ftatute  9  6'.  3.  f.  37.  If  any  churchwarden  or 
overfeer  of  the  poor,  or  perfon  authorized  by  him,  (hall 
make  any  payments  to  the  poor  in  any  bafe  or  counterfeit 
money ;  one  juftice,  on  complaint,  may  fummon  the  of- 
fender, and  on  his  non-appearance,  or  confeffion,  or  proof 
of  the  offence  by  the  oath  of  one  witnefs,  may  adjudge 
him  to  forfeit  not  lefs  than  los,  nor  more  than  20  s,  to  be 
levied  by  diftrefs,  and  to  be  applied  to  the  ufe  of  any  poor 
perfon  or  perfons  of  the  parifli  or  place  refpedlively  as  the 
juftice  fhall  appoint,  f.  7. 

22.  If  falfe  or  dipt  money  be  found  in  a  man's  hands; 
if  he  be  fufpicious,  he  may  be  arrefted  till  he  have  found 
his  warrant,     3  Inji.  18.    Hale's  PL  21.     i  Hazv.  43. 

23.  Any  perfon  to  whom  any  Jiher  money  fhall  be  ttn- 
dred,  any  piece  whereof  fhall  be  diminilhed,  otherwife 
than  by  reafonable  wearing,  or  that  by  the  ftamp,  impref- 
fion,  colour,  or  weight  thereof,  he  fliall  fufpe6i  to  be  coun- 
terfeit, may  cut,  break,  or  deface  fuch  piece:  and  if  any 
piece  fo  cut,  broken,  or  defaced  fliall  appear  to  be  a  coun- 
terfeit, the  perfon  tendring  the  fame  fliall  bear  the  lofs 
thereof;  but  if  the  fame  fhall  be  of  due  weight,  and  ap- 
pear to  be  lawful  money,  the  perfon  that  cut,  broke,  or 
defaced  the  fame,  fhall  receive  the  fame  at  the  rate  it  was 
Coined  for.     And  if  any  qiieftion  arife,  whether  the  piece 

fo 
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fo  cut  be  counterfeit,  it  fhall  be  determined  by  the  next 
juftice  of  the  peace,  or  chief  magiftrate  in  a  corporation. 
9  y  lo  W.  c.  21.  f.  I. 

And  if  any  perfon  to  whom  any  gold  money  fhall  be  ten- 
dred,  any  piece  or  pieces  whereof  fhall  be  diminifhed  other- 
wife  than  by  reafonable  wearing;  or  that  by  the  ftamp, 
imprefTion,  colour,  or  weight  thereof,  he  fliall  fufpedl  to 
be  counterfeit;  may  cut,  break,  or  deface  fuch  piece  or 
pieces :  And  if  any  piece  fo  cut,  broken,  or  defaced  fhall 
appear  to  be  diminifhed  otherwife  than  by  reafonable 
wearing,  or  counterfeit;  the  perfon  tendring  the  fame 
fhall  bear  the  lofs  thereof:  But  if  the  fame  fhall  be  of  due 
weipfht,  and  appear  to  be  lawful  money ;  the  perfon  that 
cut,  broke,  or  defaced  the  fame,  fliall  receive  the  fame  at 
the  rate  it  was  coined  for.  And  if  any  queltion  fhall  arife, 
whether  the  piece  fo  cut  be  counterfeit  or  diminifhed  in 
manner  aforefaid,  it  fhall  be  determined  by  the  mayor  or 
other  head  officer  in  a  corporation,  and  elfewhere  by  one 
juftice   inhabiting  near  where  the   tender  was  made.      13 

And  it  any  counterfeit  or  unlawfully  diminifhed  money 
fliall  be  produced  in  any  court  of  julfice,  either  in  evidence 
or  otherwife,  the  judge  fhall  caufe  it  to  be  cut  in  pieces  in 
open  court,  or  in  the  prefence  of  a  juftice  of  the  j)eace,  and 
then  to  be  delivered  to  or  for  the  perfon  to  whom  it  belongs. 
8^9  IF.  c.  26./  5. 

24.  By  the  3  Ed.  i.e.  15.  Perfons  taken  for  falfe  mo-  Bay, 
ney  are  not  bailable  by  juftices  of  the  peace. 

But  they  muft  take  the  examinations  and  informations, 
and  bind  over  the  witnelfes  to  the  proper  court,  and  com- 
mit the  perfons  accufed.     i  H.  H.  372. 

25.  It  is  not  neceffary  there  fhould  be  two  witnefTes  in  Evidence, 
cafes  of  counterfeiting  the  coin,  as  it  is  in  other  high  trea- 

fons  ;  but  perfons  may  be  convifted  according  to  the  courfe 
of  the  common  law,  by  one  witnefs  only,      i  H.  H.  318. 

26.  The  judgment  for  high  trcafon,  relating  to  the  coin,  judgment, 
is,  to  be  drawn  to  the  place  of  execution,  and  there  hanged 

by  the  neck  till  he  be  dead.     2  Hmv.  444. 

But  it  is  generally  provided  by  the  feveral  flatutes,  that 
this  fhall  work  no  corruption  of  blood,  nor  lofs  of  dower. 

27.  Every  perfon  who  fhall  apprehend  any  perfon  who  Reward forcon- 
hath  counterfeited  any  of  the  current  [gold  or  filver]  coin  v.^*^'"S  »"0"««- 
of  this  realm  ;  or  that  for  lucre  or  gain  hath  clipped,  wafh- 

cd,  filed,  or  any  way  diminifhed  the  fame  ;  or  hath  altered 
fhillings  and  fixpences  to  make  them  refemble  guineas  and 
half  guineas,  or  halfpennies  and  farthings  to  make  them 
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look  like  fhlllings  and  fixpences ;  or  (hall  bring  or  caufe  to 
be  brought  into  this  kingdom,  any  dipt,  falfe,  or  coun* 
terfcit  coin  ;  and  profecute  fuch  perfon  to  conviftion : 
every  fuch  perfon  fhall  have  a  reward  of  40  1.  In  order 
to  which,  the  judge  fhall  give  him  under  his  hand,  a  cer-? 
tificate  certifying  the  convidlion,  and  the  county  in  which 
it  was  made,  and  that  the  offender  was  taken  and  profe- 
cuted  by  fuch  perfon ;  and  if  any  difpute  fhall  arife  be- 
tween feveral  perfons  apprehending  and  profecuting,  the 
judge  fhall  in  the  certificate  appoint  the  reward  to  be  paid 
amongft  them,  in  fuch  proportion  as  he  fhall  think  rea- 
fonable.  The  faid  certificate  to  be  tendred  to  the  fherifF, 
who  fhall  thereupon  pay  the  fame  without  fee,  within  one 
month  after  fuch  tender  and  demand,  on  pain  of  forfeiting 
to  the  party  double  the  fum,  with  treble  cofls.  The  fheriff 
to  be  repaid  out  of  the  treafury.  6  £5"  7  IV.  c.  17./.  9,  10, 
II.     15  y  16  G.  2.  c.  28./.  7. 

In  like  manner  a  reward  of  icl  fhall  be  paid,  for  ap- 
prehending and  convifting  a  counterfeiter  of  the  copper 
money.  15  ^  16  G.  2.  c.  28./.  7. 
Pardon  to  ac  28.  If  any  perfon  being  out  of  prifon,  fhall  be  guilty  of 
^°'"P''"^ '"'  clipping,  coining,  counterfeiting,  wafhing,  filing,  or  other- 
wife  diminifhing  the  [gold  or  filver]  coin  of  this  realm, 
and  afterwards  difcover  two  or  more  perfons  who  have 
committed  any  of  the  faid  crimes,  fo  as  two  or  more  be 
convifted;  he  fhall  have  the  king's  pardon,  and  if  he  is  an 
apprentice  he  fhall  be  made  a  freeman.     6  ^  y  fV.  c.  17. 

In  this  claufe  at  large  in  the  flatute,  is  an  inflance  of 
that  multiplicity  of  words,  which  is  fometimes  ridiculed  in 
our  laws;  where  it  is  faid,  /ivo  or  man  perfon  or  perfons^  and 
again,  two  or  more  of  the pe.'fon  or  perfons. 

Further;  if  any  perfon  being  out  of  prifon,  fhall  be 
guilty  of  altering  fixpences  or  fhillings,  to  make  them  look 
like  half  guineas  or  guineas ;  or  altering  farthings  or  half- 
pennies, to  make  them  look  like  fixpences  or  fhillings;  or 
of  counterfeiting  brafs  or  copper  halfpennies  or  farthings ; 

or  of  uttering  falfe  money, and  afterwards  difcover 

two  or  more  perfons  who  have  committed  any  of  the  faid 
crimes,  fo  as  two  be  convi6kd;  he  fhall  have  the  king's 
pardon.     15  dsf  16  G.  2.  r.  28./.  8. 
Charges  of  pro-       29.  The  commilTioners  of  the  treafury  may  iffue  a  fum 
fecuting.  ^^^  exceeding  600 1  yearly,  for  the  charges  and  expences 

of  the  officers  and  others  employed  in  tlie  profecution  of 
offences  in  counterfeiting,  diminifhing,  or  otherwife  con- 
cerning the  current  coin  of  this  realm.  7  Jnn.  c.  24. 
/.  4.      15  y  16  G.  2.  c.  %%.f  10. 
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ANciently  there  were  more  felons  committed  to  gaol  Withour  war- 
without  mittimus  in  writing,  than  were  with  it;  ""** 
fuch  were  all  the  commitments  by  conflables,  watchmen, 
and  private  perfons  arrefting  for  felony,  and  bringing  to 
the  common  gaol,  long  before  there  were  any  juflices  of 
the  peace;  and  yet  mittimus's  are  not  of  fo  ancient  date 
even  as  they,     i  H.  H.  6io. 

But  now,  fmce  the  habeas  corpus  aft,  a  commitment  in 
writing  feems  more  neceffary  than  it  was  in  former  times ; 
otherwife  the  prifoner  may  be  admitted  to  bail  upon  that 
aft,  whatfoeverhis  offence  may  have  been. 

When  a  flatute  appoints  imprifonment,  but  limits  no  Commitmtnt 
time  when,  it  is  to  be  underftood  that  he  fhall  be  impri-  when, 
foned  prefently.    Dalt.  c.  170. 

Concerning  which  I  will  fet  forth, 

/.  JVho  may  he  comjnitted. 

II.  To  what  place. 

III.  The  form  of  the  commitment. 

IV.  Charges  ef  the  commitment. 

V.  That  the  gaoler  fhall  receive  the  prifoner. 

VI.  Shall  certify  the  commitment. 

VII.  Commitment  difcharged, 

I.  Who  may  he  committed. 

1 .  There  is  no  doubt  but  that  perfons  apprehended  for  Perfons  not 
offences  which  are  not  bailable,  and  aifo  all  perfons  who  tindm/bail "*'* 
negleft  to  offer  bail  for  offences  which  are  bailable,  raufl 

be  committed.     2  Haw.  116. 

2.  And  it  is  faid,  that  wherefoever  a  juftlceis  Impower-  Perfon';  guilty 
ed  by  any  flatute  to  bind  a  perfon  over,  or  to  caufe  iilm'to  °^  contempu 
do  a  certain  thing,  and  fuch  perfon  being  in  his  prefence 

fhall  refute  to  be  bound,  or  to  do  fuch  thing,  the  juflice 
may  conunit  him  to  the  gaol,  to  remain  there  till  he  (hall 
comply.     1  Haw.  116. 

3.  If  a  prifoner  be  brought  before  a  juflice,  exprefsly  Pfrfons  charged 
charged  with  felony  upon  oath,  the  juflice  cannot  difcharge  ^''  ^  ^  °"^" 
him,  but  mull  bail  or  commit  him.     1  H.  H.  ill. 

4.  But  if  he  be  charged  with  fufpicion  only  of  felony,  PiTron-:  chargsd 
yet  if  there  be  no  felony  at  all  proved  to  be  committed,  °"  "  p":'^"- 

or 
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Perfons  not  pay- 
ing their  fine. 


or  if  the  fa£l  charged  as  a  felony  be  in  truth  no  felony  in 
point  of  law,  the  juftice  may  difcharge  him ;  as  if  a  man 
be  charged  with  felony  for  Healing  a  parcel  of  the  free- 
hold, or  for  carrying  away  what  was  delivered  to  him,  and 
fuch  like,  for  which  tho'  there  may  be  caufe  to  bind  him 
over  as  for  a  trefpafs,  the  juftice  may  difcharge  him  as  to 
felony,  becaufe  it  is  not  felony.  But  if  a  man  be  killed 
by  another,  tho'  it  be  by  mifadventure,  or  felf  defence 
(which  is  not  properly  felony),  or  in  making  an  affault 
upon  a  minifter  of  juftice  in  execution  of  his  office  (which 
is  not  at  all  felony),  yet  the  juftice  ought  not  to  difcharge 
him,  for  he  rauft  undergo  his  trial  for  it ;  and  therefore  he 
muft  be  committed,  or  at  leaft  bailed,     i  H.  H.  ill. 

5.  But  commitment  by  the  juftices  of  the  peace  almoft 
in  all  cafes  (except  for  the  peace,  good  behaviour,  felony, 
or  higher  offences)  is  but  to  retain  the  party  till  he  hath 
made  fine  to  the  king  ;  and  therefore  if  he  offer  to  pay  it, 
or  find  fureties  by  recognizance  to  pay  it,  he  ought  not 
to  be  committed,  but  to  be  delivered  prefently.  Dalt. 
c.   170. 


To  the  gaol. 

Houfe  of  cor- 
reflion. 


Stocks. 

Different 
county. 


//.  I'd  zvhat  place. 

1.  By  the  5  H.  4.  c.  10.  All  felons  Ihall  be  committed 
to  the  common  gaol,  and  not  elfewhere. 

2.  But  by  the  6  G.  c.  19.  Vagrants  and  other  crimi- 
nals, offenders,  and  perfons  charged  with  fmall  offences, 
may  for  fuch  offences,  or  for  want  of  fureties,  be  com- 
mitted either  to  the  common  gaol,  or  houfe  of  correilion, 
as  the  juftices  in  their  judgment  ffiall  think  proper. 

3.  And  they  may  commit  other  offenders  to  the  ftocks, 
or  other  cuftody,  by  particular  ftatutes. 

4.  Generally,  if  a  man  commit  felony  in  one  county, 
and  be  arrefted  for  the  fame  in  another  county,  he  ftiall  be 
committed  to  gaol  in  that  county  where  he  is  taken.  Dalt. 
c.   170. 

Yet  if  he  efcapes,  and  is  taken  on  freffi  fuit,  in  another 
county,  he  may  be  carried  back  to  the  county  where  he 
■was  firft  taken.     Dalt.  c.  170. 

Alfoby  the  24  G.  2.  c.  55.  If  a  perfon  is  apprehended* 
upon  a  warrant  indorfed,  in  another  county,  tor  an  of- 
fence not  bailable,  or  if  he  fhall  not  there  find  bail,  he 
ftall  be  carried  back  into  the  firft  county,  and  be  com- 
mitted (or  if  bailable,  bailed)  by  the  juftices  in  fuch  firft 
county. 


111.  Form, 
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///.  Form  of  the  commitment, 

1.  It  muft  be  in   writing,  either  in  the   name  of  the  In  whofe  name, 
king,  and  only  tefted  by  the  perlon  who  makes  it,  or  it 

may  be  made  by  fuch  perfon  in  his  own  name,  expreffing 
his  office,  or  authority,  and  muft  be  diredled  to  the  gaoler, 
or  keeper  of  the  prifon.     2  Haw.  119. 

Yet  the  mention  of  the  name  and  authority  of  the  juf- 
tice  (lord  Hale  fays)  in  the  beginning  of  the  mittimus,  is 
not  always  necelfary,  for  the  feal  and  fubfcription  of  the 
juftice  to  the  mittimus,  is  fufficient  warrant  to  the  gaoler ; 
for  it  may  be  fupplied  by  averment,  that  it  was  done  by 
the  juftice.     2  H.  H.  122. 

2.  It  fliould  contain  the  name  and  furname  of  the  party  The  party's 
committed,  if  known  ;    if  not   known,    then  it    may    be  name, 
fufficient  to  defcribe  the  perfon  by  his  age,  ftature,  com- 
plexion, colour  of  his  hair,  and  the  like,  and  to  add  that 

he  refufeth  to  tell  his  name.      I  H.  H.  577. 

3.  It  is   fafe,  but  not  neceflary,  to   fet   forth,  that  the  Oath, 
party  is  charged  upon  oath.     2  Haw.  120. 

4.  It  ought  to  contain  the  caufe,  as  for  treafon,  or  fe-  Caufc. 
lony,  or  fufpicion  thereof;  otherwife  if  it  contain  no  caufe 

at  all,  if  the  prifoner  efcape  it  is  no  offence  at  all ;  whereas 
if  the  mittimus  contained  the  caufe,  the  efcape  were  treafon 
or  felony,  though  he  were  not  guilty  of  the  offence;  and 
therefore  for  the  king's  benefit,  and  that  the  prifoner  may 
be  the  m^ore  fafely  kept,  the  mittimus  ought  to  contain  the 
caufe.     2  Injl.  52. 

And  hereupon  it  appeareth,  that  a  warrant  or  mittimus 
to  anfwer  to  fuch  things  as  fhall  be  objedled  againft  him, 
is  utterly  againft  law.     2  Infl.  591 - 

Alfo,  it  ought  to  contain  the  certainty  of  the  caufe  ;  and 
therefore  if  it  be  for  felony,  it  ought  not  to  be  generally  for 
felony,  but  it  muft  contain  the  fpecial  nature  of  the  fe- 
lony, briefly,  as  for  iftXony  for  the  death  of  fuch  an  one^  or 
for  burglary  in  breaking  the  hoiife  of  fuch  an  one  ;  and  the 
reafon  is,  becaufe  it  may  appear  to  the  judges  of  the  king's 
bench,  upon  an  habeas  corpus^  whether  it  be  felony  or  not. 
2  H.  H.  122. 

But  the  want  hereof  feems  not  to  make  the  commit- 
ment abfolutely  void,  fo  as  to.  fubjetl:  the  gaoler  to  a  falfe 
imprifonmcnt ;  but  it  lies  in  averment  to  excufe  the  gaoler 
or  officer,  that  the  matter  was  for  felony.      1  H.  H.  584. 

T.    17   G.  3.  K.  V.  Evered.     Two  juftices  committed  N^ot  to  be  In  the 
Robert  Collehoky  an  appentiee,  for  running  away  from  his  disjunftive. 
mafter.       An  objedlion  was   taken   to  the  form    of  the 
commitment,  for  the  uncertainty  thereof,  which  run  thus : 

«  As 
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*'  As  an  apprentice  or  fervant,  for  difobeying  his  indentures 
or  articles."  And  it  was  infifted,  that  this  being  in  the 
disjunftive  could  not  be  fupported,  becaufe  juftices  have 
not  a  power  to  commit   fervants   generally,  though   they 

may  commit  fervants  of  a  particular  defcription. In  an- 

fwer  thereto  it  was  contended,  that  though  the  warrant 
ran  in  the  disjundlive,  yet  as  he  now  ftated  himfelf  to  be 

an  apprentice,  he  was  under  that  defcription  liable. 

L.  Mansfield  faid,  that  the  objedlion  to  the  warrant  of  com- 
mitment as  running  in  thedisjun6live  mull  undoubtedly  pre- 
vail.  The  counfel  for  the  profecution  confented  to  the 

prifoner's  difcharge.     Cal.  Caf.  26. 

There  was  another  objedlion  to  this  commitment,  (viz.) 
the  apprentice  having  been  bound  when  under  age,  that 
therefore  the  indenture  was  voidable  by  him  when  he  came 
of  age.  But  this  was  over-ruled  by  the  court ;  he  having 
run  away,  would  make  ufe  of  his  offence  to  avoid  the  pu- 
nifhment. 
ConclufioR.  5'  ^^  mufi;  have  an  apt  conclufion  ;  as  if  it  is  for  felony, 

to  detain  him  till  he  be  thence  delivered  by  law,  or  by 
order  of  law,  or  by  due  couife  of  law.  2  H.  120.  2  H. 
H.  123. 

But  if  the  conclufion  be  irregular,  it  doth  not  feem  to 
make  the  warrant  void,  but  the  law  will  rejedl  that  which 
is  furplufage,  and  the  reft  fhall  ftand ;  fo  that  if  the  mat- 
ter appear  to  be  fuch,  for  which  he  is  to  remain  in  cuf- 
tody,  or  be  bailed,  he  fhall  be  bailed  or  committed  as  the 
cafe  requires,  and  not  difcharged,  but  the  wrong  con- 
clufion fhall  be  rejedled.      i  H.  H.  584. 

It  is  alfo  to  be  obferved,  that  a  commitment  grounded 
on  an  aft  of  parliament,  ought  to  be  conformable  to  the 
method  prefcribed  by  it.  As  where  the  overfeers  were 
committed  for  refufing  to  account,  and  the  warrant  con- 
cluded in  the  common  form,  until  they  be  duly  difcharged 
according  to  law,  upon  the  return  of  an  habeas  corpus  the 
court  held  the  commitment  void,  becaufe  the  warrant 
ought  to  have  concluded,  there  to  remain  until  he  fhall 
account,  as  the  43  El.  c.  2.  doth  appoint.  And  a  dif- 
ference is,  where  a  man  is  committed  as  a  criminal,  and 
where  only  for  contumacy ;  in  the  firft  cafe,  the  com- 
mitment mufl  be,  until  difcharged  according  to  law ;  but 
in  the  latter,  until  he  comply.    2  Haw.  Not.  33. 

Where  a  ftatute  appoints  imprifonment,  but  limits  no 
time  how  long,  in  fuch  cafe  the  prifoner  muft  remain  aC 
the  difcretion  of  the  court.     Dalt.  c.  170. 

6.  It  mufl  be  under  feal ;  and  without    this,   the  com- 
mitment is  unlawful,  the  gaoler  is  liable  to  falfe  imprifon- 
ment, 
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ment,  and  the  wilful  efcape  by  the  gaoler,  or  breach  of 
prifon  by  the  felon,  makes  no  felony,      i  H.  H.  583. 

But  this  muft  not  be  intended  of  a  commitment  by  the 
feflions,  or  other  court  of  record  \  for  there  the  record 
itfelf,  or  the  memorial  thereof,  which  may  at  any  time  be 
entred  of  record,  are  a  fufficient  warrant,  without  any 
warrant  under  feal.      i  H.  H.  584. 

7»  It  fliould  alfo  fet  forth  the  place  at  which  it  is  made  Place* 
(that   it   may  appear  to   be  within  the  jurifdi6tion  of  the 
juflice).     2  Haw.  119. 

8.  It  muft  alfo  have  a  certain  date,  of  the  year  and  day.  TImt. 
2H,  H.  123. 

IV.  Charges  of  the  commitment. 

By  the  3  y.  c.  10.  Every  perfon  who  (hall  be  commit- 
ted to  the  common  or  ufual  gaol,  within  any  county  or 
liberty,  by  any  juftice  of  the  peace,  for  any  offence  or 
mifdemeanor,  the  faid  perfon  fo  to  be  committed,  having 
means  or  ability  thereunto,  (hall  bear  his  own  reafonable 
charges  for  fo  conveying  or  fending  him  to  the  faid  gaol, 
and  the  charges  alfo  of  fuch  as  (hall  be  appointed  to  guard 
him  to  fuch  gaol,  and  fhall  fo  guard  him  thither:  And  if 
any  fuch  perfon  fo  to  be  committed,  (hall  refufe  at  the  time 
of  his  commitment  and  fending  to  the  faid  gaol,  to  defray 
the  faid  charges,  or  fhall  not  then  pay  or  bear  the  fame  ; 
then  fuch  juftice  fhall,  by  writing  under  his  hand  and  feal, 
give  warrant  to  the  conflable  of  the  hundred,  or  conftable 
of  the  townfhip  where  fuch  perfon  fhall  be  dwelling  and 
inhabit,  or  from  whence  he  fhall  be  committed,  or  where 
he  fhall  have  any  goods  within  the  county  or  liberty,  to 
fell  fuch  and  fo  much  of  the  goods  and  chattels  of  the 
faid  perfon  fo  to  be  committed,  as  by  the  difcretion  of  the 
faid  juftice  fhall  fatisfy  and  pay  the  charges  of  fuch  his  con- 
veying and  fending  to  the  faid  gaol,  the  appraifement  to 
be  made  by  four  of  the  honeft  inhabitants  of  the  parifh 
where  fuch  goods  fhall  be ;  the  overplus  to  be  delivered  to 
the  party. 

And  by  the  ftatute  of  the  27  G.  2.  c.  3.  When  any 
perfon,  not  having  goods  or  money  in  the  county  where 
he  is  taken,  fufficient  to  bear  the  charges  of  himfelf  and 
of  thofe  who  convey  him,  is  committed  to  gaol,  or  to  the 
houfe  of  corre£Hon,  by  warrant  from  a  juftice,  then  on 
application  by  the  conftable  or  other  officer  who  conveyed 
him  to  any  juftice  for  fuch  county  or  place  ;  [fuch  juf- 
tice] fhall  upon  oath  examine  into  and  afcertain  the  rea- 
fonable expences,  and  fhall  without  fee  by  his  warrant  or- 
der 
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der  the  treafurer  to  pay  the  fame.  But  in  Middlefex  the 
fame  fliall  be  paid  by  the  overfeers  of  the  poor  of  the  parifti 
where  the  perfon  was  apprehended. 

Note  ;  By  the  habeas  corpus  a6l,  the  charge  of  conveying 
an  offender  is  Hmited  not  to  exceed  I2d  a  mile  ;  which  may 
be  an  argument  for  allowing  as  much  in  this  cafe,  efpecially 
as  fecurity  is  to  be  given  before  a  man  is  removed  on  that 
a6l  by  habeas  corpus^  that  he  fhall  not  efcape  by  the  way, 
which  renders  guards  in  that  cafe  not  fo  neceffary. 

V.   Gaoler  Jh all  receive  the  frijoner. 

If  the  gaoler  fhall  refufe  to  receive  a  felon,  or  take  any 
thing  for  receiving  him,  he  fhall  be  punifhed  for  the  fame, 
by  the  juflices  of  gaol  delivery.     4  Ed.  3.  c.  10.     Dalt. 

€,  170. 

But  if  a  man  be  committed  for  felony,  and  the  gaoler 
will  not  receive  him,  the  conftable  muft  bring  him  back  to 
the  town  where  he  was  taken  ;  and  that  town  fhall  be 
charged  with  the  keeping  of  hira,  until  the  next  gaol  de- 
livery :  or  the  perfon  that  arrefled  him,  may  in  fuch  cafe 
keep  the  prifoner  in  his  own  houfe,  as  it  feemeth.  Dalt. 
c.  170. 

But  in  other  cafes  it  feems,  that  regularly  no  one  can 
jullify  the  detaining  a  prifoner  in  cuflody  out  of  the  com- 
mon gaol,  unlefs  there  be  fome  particular  reafon  for  fo 
doing ;  as  if  the  party  be  fo  dangeroufly  fick,  that  it  would 
apparently  hazard  his  life  to  fend  him  to  the  gaol,  or 
there  be  evident  danger  of  a  rejcom  from  rebels,  or  the 
like.      I  Haw.  118. 

VI.  'The  gaoler  Jhall  certify  the  commitment. 

By  the  3  H.  7.  c.  3.  The  fherifF  or  gaoler  fhall  certify 
c   commitment  to  tlie  next  gaol  delivery. 

VII.  Commitment  discharged, 

1  t  feems  that  a  perfon  legally  committed  for  a  crime, 
certainly  appearing  to  have  been  done  by  fome  one  or 
other,  cannot  be  lawfully  difcharged  by  any  one  but  the 
king,  till  he  be  acquitted  on  his  trial,  or  have  an  igno' 
ramus  found  by  the  grand  jury,  or  none  to  profecute  him 
on  a  proclamation  for  that  purpofe  by  the  juflices  of  gaol 
delivery.  But  if  a  perfon  be  committed  on  a  bare  fuf- 
picion,  without  an  indidlment,  for  a  fuppofed  crime,  where 
afterwards  it  appears  that  there  was  none,  as  for  the  murder 

of 
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of  a  perfon  thought  to  be  dead,  who  afterwards  is  found 
to  be  ahve;  it  hath  been  holden,  that  he  maybe  fafely 
difniUred  without  any  farther  proceeding,  for  that  he  who 
fuffers  him  to  efcape  is  properly  puiiifhable  only  as  an  ac- 
cefTary  to  his  fuppofed  offence  \  and  it  is  impoffible  that 
there  fhould  be  an  accelTary,  where  there  can  be  no  prin- 
cipal ;  and  it  would  be  hard  to  punifh  one  for  a  contempt 
in  difregarding  a  commitment  founded  on  a  fufpicion, 
appearing  in  fo  uncontefled  a  manner  to  be  groundlefa, 
2  Haw.  121. 

Mittimus  for  felony. 

Wcftmorlaml.  T  P.  efquire^  Sec.  one  of  the  jiijlhes  of  our 
3  •  l->rd  the  kiiig^  affgned  to  keep  the  peace 
in  the  faid  county^  and  afo  to  hear  and  determine  divers  fe- 
lonies^ trefpajjest  and  other  mijdemeanors  in  the  faid  county 
committed  ;  To  the  keeper  of  the  gaol  of  our  faid  lord  the  king 

at in  the  faid  county^  or  to  his  deputy  there  ^  and  to  each 

of  them.,  greeting.      Whereas  A.  O.   late  of in   the 

faid  county.)   labourer.,   hath   been  arrefed  by  the  con/iable  of 

in  the  faid  county,  for  fufpicion  of  a  felony  by  him,  as 

it  is  faid,   committed,  in  fcaling  a  black  marc,  of  the  value 

of  ^o  s.   the  property  of  A.  P.  of /'//   the  faid  county^ 

yeoman  :  Therefore,  on  the  behalf  of  our  faid  lord  the  king,  I 
command  you  and  each  of  you,  that  you  or  one  of  you  receive  the 
faid  A.  O.  into  your  cujlody  in  the  faid  gaol,  there  to  remain 
till  he  be  delivered  from  your  cufody  by  the  law  and  cuflom  of 

England.      Given  under  my  hand  and  feal  at —  in  the 

faid  county,  the day  of in  the  - — year  of 

the  reign  of  our  faid  lord • . 

Another. 

Weflmorland.    T    P.  efquirc,  &c.  To  the  keeper  of  the  com'- 

J  •   mon  gaol  at  — ; /;/  the  faid  county^ 

or  to  his  deputy  there :  Thefe  are  in  his  tnajefly's  name  to  charge 
arid  co??imand  you,  that  you  receive  into  your  faid  gaol  the  body 

of  A.  O.  late  of in  the  faid  county,  yeoman,  taken  by 

A.  C.    conflable  of in  the  faid  county,  and  by  him 

brought  before  me  for  fufpicion  of  felony,   that  is  to  fay,  for 

pealing .      And  that  you  fafely  keep  the  faid  A.  O.  in 

your  faid  gaol,  until  the  next  general  gaol  delivery  for  the  faid 
county  [if  lie  be  not  bailable  ;  or  if  bailable,  then  thus]  until 
he  jhall  tl^ence  be  delivered  by  due  courfe  of  law.  And  herein 
fail  you  not,  &:c. 

Vol,  I.  C  c  Another. 


3^6  Commitment 

Another. 
Weflmorlancl.    T    P.  rjquire^  8cc.  To  the  keeper  of  ■ 


J. 


/  I  end  you  hcrewi  thai  the  body  of  A.  O. 

Jate  of in  the  Jaid  county,  labourer,  brought  before  me 

this  prefent  day,  and  charged  with  the  felonious  taking  and  car- 
rying away  forty  jheep,  the  property  of which  alfo  ht 

hath  confefj'ed  upon  his  examination  before  ?ne  [by  which  lie  is 
not  bailable]  :  Therefore  theje  are  on  the  behalf  of  our  faid 
lord  the  king  to  command  you,   that  immediately  you  receive  t}>e 

faid  A.  O.  and  him  ffely  keep  in  your  faid  gaol,  until  he  he 
thence  delivered  by  the  due  order  of  law.  Hereof  fail  you  noty 
as  you  will  anfwer  for  your  contempt  at  your  peril.     Given 

'tinder  my  hand  and  Jeal  at &c. 

Or  thus,  in  the  king's  name. 

Weflmorlaud.    /^EORGE  the  third  by  the  grace  of  God, 

V_T  ;?/' Great  Britain,  France,  and  Ireland, 

iing,  defender  of  the  faith,  and  fo  forth  :  To  the  keeper  of  our 

gaol  at in  our  faid  county  of  W.  or  to  his  deputy^ 

greeting:  Whereas  A.  O.  late  of in  our  faid  county, 

yeoman,  is  arrejled  for  fufpicion  of  felony,  by  him,  as  it  is  faid y 

committed,  in  felonioufly  taking  and  carrying  away- 

of  the  value  of the  property  of IVe  therefore 

command  you,  and  each  of  you,  that  you  receive  him  the  faid 
A.  O.  into  your  cuflody  in  our  faid  gaol,  or  that  one  of  you 
do  receive  him,  there  to  remain  till  he  be  delivered  from  your 
cuflody,  according  to  the  law  of  our  kingdorn  of  England. 
Witnefs  J.  P.  efquire,  one  of  the  juflices  afjigned  to  keep  the 
peace  in  our  faid  county,  and  alfo  to  hear  and  determine  divers 
felonies,  trefpaffes,   and  other  viifdeyneanors  in  our  faid  country 

conmiitted  at —  in  the  faid  county,  the day  of 

• in  the  — — year  of  our  reign. 

Form  of  a  warrant  of  commitment  in  general, 

Weftmorland.    T     P.  efquire,  one  of  the  juflices  of  our  lord 
.  I  •   the  king,  affgned  to  keep  the  peace  ivithin 

the  faid  county.  To  the  confiable  of in  the  faid  county, 

and  to  the  keeper  of at in  the  faid  county. 

Thefe  are  to  command  you  the  faid  confiable,  in  his  majefly's 
name,  forthwith  to   convey  and  deliver  into  the  cuflody  of  the 
faid  keeper  of  the  faid •  the  body  of  A.  O.  charged  be- 
fore me  with   [here  fpccify  the  offence].  -  And  you  the  faid 
.  keeper  are  hereby  required  to  receive  the  faid  A.  O.  into  your 

cujlody 
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ruflody  in  the  fa'id  ■ fifid  him  there  fafely  to  heep^   8cc. 

Given  under  ?//v  hand  andfeai  the day  of in 

tfjg year  of  the  reign  of  his  faid  majefy  king  George 

the  third.  ' 


Common  praper. 

I.    TMpugners  of  the  form  of  worfhip  in  the  church  of  impugners  of 
A   England,   eftabhfhed  by  law,  and  contained  in  the  the  book  of 

,        y       r  r     1  -1  r     1         •         Common 

book  or  common  prayer;  or   the  39  articles;  01   the  rites  prayor. 
and  ceremonies  of  the  church  ;  and  of  epifcopal   govern- 
ment ;  fhall  be  excommunicated  ipfo  fa£fo^  and  not  reftored 
but  by  the  bifhop  or  archbifhop  on  their  repentance.     Can. 

5'  ^'  7-. 

2.  If  any  paifon,  vicar,  or  other  minifler,  that  ought  to  Minifters  cfero- 
ufe   tlie   common    prayer,  or    to  minifler  the   facraments,  gating  from  ths 
(hall  refufe  to  do  the  fame,  or  (wilfully  landing  in  the  fame)  ^^q^  prayer, 
fhall  ufe  any  other  form,  or  fliail  fpeak  any  thing  in  deroga- 
tion of  the  fame  book  or  of  any  thing  therein  contained ;  he 

fliall,  on  conviclion,  for  the  firft  offence  forfeit  to  the  king 
one  year's  profit  of  all  his  fpiritual  promotions,  and  be 
imprifoned  for  fix  months  ;  for  the  fecond  offence,  fliall  be 
deprived  of  all  his  fpiritual  promotions,  and  be  imprifoned 
for  a  year  ;  and  for  the  third  offence,  fhall  be  deprived  of 
all  his  fpiritual  promotions,  and  be  imprifoned  during  life. 
And  if  he  has  no  fpiritual  promotion,  he  fhall  for  the  firft 
offence  be  imprifoned  for  a  year  ;  and  for  the  fecond  of- 
fence, during  life,      i  El.  c.  1.  f.  4 8. 

But  this  fliall  not  reflrain  the  fpiritual  court  from 
proceeding  againff  thefe  oflen-ders  ;  and  they  may  be  de- 
prived by  the  faid  court,  according  to  the  courfe  of  the 
fpiritual  law,  for  the  firfl  offence.  id.  /.  16,  23.  I 
Haiv.  9. 

3.  If  any  perfon  whatfoevcr  fhall  in  pla}s,  fongs,  or  by  Any  perfon  ds- 
other  open  words,  fpeak  any  thing  in  derogation  of  the  praving  the 
fame  book,   or  any  thing  therein  contained  ;  or  fhall  by  ^°^  p%yer?' 
open  faft  caufe  or  procure  any  minifler  in  any  place  to  fay 

common  prayer  openly,  or  to  miniftcr  any  facrament,  in 
other  form,  or  fliall  interrupt  or  let  any  miniiler  to  fay  the 
faid  common  prayer  ;  he  fhall  (being  indifled  for  the  fame 
at  the  next  affizcs)  forfeit  to  the  king  for  the  firft  offence 
100  marks,  and  for  the  fecond  400  marks;  (which  if  not 
paid  in  6  weeks  after  conviftion,  he  fhall  fuffer  6  months 
imprifonment  for  the  firft  offence,  and  12  months  for  the 
C  c  2  fecond)  ; 
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fecon^l} ;   and   for  the  third   ofFencc  fhall   forfeit    all    hii 

goods  and  chattels,  and  be  imprifoucd  chiring  Yiic.      i  /:'/, 

c.  I.J.  9,  10,  II,  12,  13,  20. 

RefiHent  in-  4.  Where   an  incumbent  refides  upon   his  living,  and 

rca'd  theVo°m-     l^c^ps  a  curate,  the  hicumbent  himfelf  (not  having  lawful 

nion  prayer        impediment  to  be  allov^ed  by  the  bifliop)  (hail  at  leaft  once 

once  a  month.     ^  inonth  openly  and  pubHckly  read  the  common  prayer, 

and  (if  there  be  occafion)  adminifler  the  facramcnts,  and 

other  rites  oi  the  church  ;  on  pain  of  5I.  to  the  poor,  on 

convi6lion  by  confeflion,  or  oath  of  two  v/itneffcs,  before 

two  juftices ;  and  in  default  of  payment  in  ten  days,  the 

fame  to  be  levied  by  the  churchwardens  or  overfeers,  by 

dillrefs  and  fale,  by  warrant  of  fuch  jullices.    13  ^  14  C.  2. 

c.  4.  /.  7- 


CONFESSION    is   twofold,   either   exprejfed,    or 
mplied. 

An  exprefs  confelTion  is,  where  a  perfon  dire6lly  con- 
felfcs  the  crime  with  which  he  is  charged  ;  which  is  the 
higheft  conviftion  that  can  be.     2  Hatv.  333. 

But  it  is  ufual  for  the  court,  efpecially  if  it  be  out  of 
clergy,  to  advife  the  party  to  plead  and  put  himfelf  upon 
his  trial,  and  not  prelently  to  record  his  confcITion,  but  to 
admit  him  to  plead.      2.  H.  H.  Tl<,. 

An  hnpVted  confefTion  is,  where  a  defendant  in  a  cafe  not 
capital,  doth  not  direftly  own  himfelf  guilty,  but  in  a, 
manner  admits  it  by  yielding  to  the  king's  mercy,  and  de- 
firing  to  fubmit  to  a  fmall  fine  ;  which  fubmifTion  the 
court  may  accept  of  if  they  think  fit,  without  putting  him 
to  a  dlrcft  confeffion.     2  Haw.  333. 

It  feems  that  the  confe{hon  of  the  defendant  taken  upon 
an  examination  before  juftices  of  the  peace,  or  in  difcourfe 
with  private  perfons,  may  be  given  in  evidence  againll 
the  party  confefling,  but  not  againft  others.     2  Haw.  429. 

All  thofe  who  on  their  examination  own  themfelves" 
guilty  of  a  felony  allcdgcd  againft  them,  and  are  charged 
in  their  mittimus  wilh  the  felony  fo  confeffed,  feem  to  be 
excluded  from  bail  ;  for  bail  is  only  proper  where  it  ftands 
indifferent  whether  the  party  be  guilty  or  innocent. 
2  Haw.  97. 

Conies.     See  (J)amC» 

Conjuration.     See  2IlitCl)Cl'aft» 
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Confpiracp. 


/.     J'Vhat  it  is, 
XL  How  pmiJhaUe. 


I.    What  it  is, 

\Y  the  common  law  there  can  be  no  doubt,  but  tliat  By  tf^e common 
all  confederates  whatfoever,  wrongfully  to  preju- 
dice a  third  perfon,  are  highly  criminal ;  as  where  divers 
perfons  confederate  together  by  indireft  means  to  impo- 
verilh  a  third  perfon,  or  falfly  and  malicioufly  to  charge  a 
man  with  being  the  reputed  father  of  a  baftard  child,  or  to 
maintain  one  another  ni  any  matter  whether  it  be  true  or 
falfe.      I  Haw.  190, 

2.  And  confpiraey  by  Itatute  is  as  follows  :  Confpirators  By  ftatute. 
are  thcy^  that  do  confederate  or  bind  themjelves  by  oath.,  cove- 
nant y  or  other  alliance.,  that  every  of  them  Jhall  aid  and  bear 
the  other  falJJy  and  7nalicioiiJly  to  indict.,  or  cauje  to  indift.,  or 
faljly  to  move  or  maintain  pleas  ;  and  ftich  as  retain  men  in  the 
country y  ivlth  liveries  or  fees  to  maintain  their  malicious  enter- 
prifes  ;  and  this  extendeth  as  well  to  the  talicrs  as  to  the  givers : 
And  Jle wards  and  bailiffs  of  great  lords^  who  by  their  offce  or 
power.,  undertake  to  bear  or  maintain  quarrels,  pleas.,  or  debates^ 
that  concern  other  parties  than  fuch  as  touch  the  ejlate  of  their 
lords  or  thcmfelves.      33  Ed.  I.    ft.  2. 

From  this  definition  of  confpirators,  it  feems  clearly  to 
follow,  contrary  to  the  opinion  of  Lord  Coke,  that  not 
only  thofe  who  aftually  caufe  an  innocent  man  to  be  in- 
dicted, and  alfo  to  be  tried  upon  the  indictment,  where- 
upon he  is  lawfully  accputted,  are  properly  confpirators, 
but  that  thofe  alfo  are  guilty  of  this  offence,  who  barely 
confpire  to  indift  a  man  falfely  and  malicioufly,  whether 
they  do  any  a£t  in  profecution  of  fuch  confpiraey  or  not, 
I  Haiu.  189.      h.  Rayni.  1 1 69. 

But  an  anion  will  not  lie  for  the  confpiraey  unlefs  it 
be  put  in  execution  ;  for  in  fuch  cafe,  the  damage  is  the 
ground  of  the  aftion.     L.  Raym.  378. 

Alfo  it  plainly  appears  from  the  words  of  the  ftatute, 
that  one  perfon  alone  carmot  be  guilty  of  confpiraey,  with- 
in the  purport  of  it ;  from  whence  it  follows,  that  if  all 
the  defendants  who  arc  profecuted  for  fuch  a  confpiraey  bo 
aitjuittcd  but  one,  the  acquittal  of  the  reft  is  the  acquittal 

C  c  3  of 
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of  that  one  alfo  :  And  upon  the  fame  ground  it  hath  been 
holden,  that  no  fuch  profccution  is  maintainable  againll 
a  hufband  and  wife  onlv,  becaufe  they  are  cftcemed  but  as 
one  perfon  in  law :  But  it  is  certain,  that  an  aftion  on 
the  cafe,  in  the  nature  of  a  confpirac\s  may  be  brought 
aorainft  one  only  :  Alfo,  it  hath  been  refolved,  that  if  fuch 
an  aftion  be  brought  againfl  fevcral  pcrfons,  and  all  but 
one  be  acquitted,  yet  judgment  may  be  given  againfl  that 
one  only,      i  Hazv.  192. 

In  the  cafe  of  K.  againfl  Cope  and  others,  H.  5  G.  The 
hufband,  and  wife,  and  fcrvants,  were  indifted  for  a  con- 
fpiracy  to  ruin  the  trade  of  the  profecutor,  who  was  the 
king's  card-maker.  The  evidence  againfl  tliem  was,  that 
they  had  at  feveral  times  given  money  to  the  profecutor 's 
apprentices,  to  put  greafe  into  the  pafle,  which  had  fpoiled 
the  cards.  But  there  was  no  account  given,  that  ever 
more  than  one  at  a  time  was  prefent,  tho'  \\  was  proved 
they  had  all  given  money  ia  their  turns.  It  was  objected, 
that  this  could  not  be  a  confpiracy ;  for  feveral  perfons 
micht  do  the  fame  thing,  without  having  any  previous 
communication  with  each  other.  But  it  was  ruled,  that 
the  defendants  being  all  of  a  family,  and  concerned  in 
making  of  cards,  it  would  amount  to  evidence  of  a  con- 
fpiracy.    Str.  144. 

In  the  cafe  of  K.  againfl  KinnerJJey  and  Moore ,  T.  5  G'. 
An  information  was  brought,  fetting  forth  that  the  defend- 
ants being  evil  difpofed  perfons,  in  order  to  extort  mo- 
ney from  my  lord  Sunderland^  did  confpire  together  to 
charge  my  lord  with  endeavouring  to  commit  fodomy  with 
the  laid  Moore.  The  defendant  KinnerJJey  only  appears, 
and  pleads  to  iffue,  and  is  found  guilty.  And  now  ex- 
ception was  taken  in  aiTcfl  of  judgment,  that  to  every 
confpiracy  there  mufl  be  two  perfons  at  leall,  whereas 
here  is  only  one  brought  in  and  found  guilty,  and  the 
other  pofTibly  may  be  acquitted.  But  it  was  anfwered, 
that  this  is  arguing  from  what  has  not  happened,  and  pro- 
bablv  never  will ;  for  tho'  Moore  may  have  an  opportunity 
to  acquit  himfelf,  and  is  not  concluded  by  the  verdi^l  as 
KinnerJJey  is,  yet  as  the  matter  now  flands,  Moore  himfelf 
is  found  guilty,  for  the  confpiracy  is  found  as  it  is  laid, 
and  therefore  judgment  may  be  given  againft  one,  before 
the  trial  of  the  other.  And  a  cafe  was  quoted,  where 
feveral  were  indi61ed  for  a  riot,  witJo  many  others^  and  two 
only  were  found  guilty ;  and  it  was  objecled,  that  there 
mufl  be  three  to  make  a  riot ;  but  upon  the  words,  wiih 
piany  others,  judgment  was  given  againfl  the  defendants. 
And    the    court    over-xuled    the    exception.     And    the 

defendant 
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(kfendant  had  fentence.  And  in  the  Eajler  term  fol- 
lowing, Moore  alfo  was  convidled,  and  had  judgment. 
Str.  193. 

And  E.  18  G.I.  K.  againfl  EUz.  Niccols.  She  was 
indicted  for  confpiring  with  Tho.  Bygrave,  unjuflly  to 
charge  IVilliam  Frankland  with  a  robbery,  and  for  that 
piirpofe  going  before  a  juftice,  where  Bygrave  fwore  it 
upon  him.  Niccols  only  came  in,  and  pleaded  not  guilty. 
And  the  jury  found  that  flie  was  guilty,  but  that  Bygrave 
died  before  the  indictment  was  preferred.  Exception  was 
taken,  that  one  alone  cannot  be  guilty  of  a  confuiracy, 
and  here  is  but  one  convicled.  But  the  court  over-ruled 
this,  on  the  authority  of  KinncrJJeyh  cafe,  in  which  cafe 
there  was  a  pofTibility  of  contraditfory  verdicts,  which  here 
cannot  be.     Str.  1227. 

//.    How  piinijljsd. 

1.  It  is  clear,  tl.at  thofe  who  are  convifted  of  confpi-  On  afrion. 
racv  at  the  fuit  of   the  party,  Ihall   have  judgment  of  fine 

and  imprifonment,  and  to  render  the  plaintiff  his  damages. 
I  Hazv.  193, 

2.  Alfo    it   is   certain,    that  he  who  is  convifted  at  the  On  indiament 
fait  of  the  king,  of  a  confpiracy  to  accufc  another  of  a  mat-  °^  n\ionx\mon. 
ter  which  may  touch  his  life,  fliall   have  judgment  that  he 

ihall  lofe  the  freedom  and  franchife  of  the  law  (whereby 
he  is  difabled  from  being  put  dpon  any  jur\',  or  to 
be  fworn  as  a  witnefs,  or  even  to  appear  in  perfon  in  an\- 
of  the  king's  courts),  and  alfo  that  his  houfes,  lands 
and  goods  ihall  be  feized  into  the  king's  hands,  and  li'-s 
houfes  and  lands  flripped  and  waffed,  his  trees  rooted  up, 
and  his  body  imprifoned.  And  this  is  commonly  called 
villainous  judgment,  and  is  given  by  the  common  law, 
and  not  by  any  flatute,  and  is  faid  generally  in  fome 
books  to  be  the  proper  judgment  upon  every  conviction 
of  confpiracy  at  the  fuit  of  the  king,  without  any 
reftriftion  to  fuch  as  endangered  the  life  of  the  party  ; 
but  this  point  doth  not  feem  to  be  any  where  fettled. 
1  Haw.  193. 

But  this  judgment  hath  been  but  feldom  given  ;  there 
being  no  inftance  of  it  fince  the  reign  oi  Edward  the  third. 
Burrow.   Mansfield.  996,  1027. 

In  the  cafe  of  Kinnerjley  and  Moore  above  mentioned, 
Klnnerjley  was  fentenced  to  be  fined  500 1,  to  fuffer  a  year's 
imprifonment,  and  to  find  fureties  for  h's  good  behaviour 
for  feven  years.  Moore  was  fentenced  t:)  ftand  in  the  pil- 
lory, fuffer  a  year's  imprifonment,  and  to  find  fureties  in 
the  like  manner  for  fcvcn  vears.     Str,  196. 

C  c  4  r.iG, 
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T.  2  G,  3.  K.  and  Rifpal.  An  indiclment  was  found 
at  the  felTion  again  ft  tlie  defendant  and  two  others,  for 
a  conipiracy.  llie  indiftment  fet  forth,  that  the  defen- 
dants, wickedly  and  malicioufly  devifing  and  intending 
unjuftly  to  vex  ami  aggrieve  one  'John  Chilton,  and  to  de- 
prive him  of  his  good  name,  fame,  credit,  and  reputation, 
wickedly  and  unlavvfully  did  among  themfelvcs  confpire, 
combine,  confederate,  and  agree,  fallly  and  witliout  any 
reafonable  or  probable  caufe,  to  charge  and  accufe  the 
faid  John  Chilton,  that  he  the  faid  John  Chilton  had  then 
lately  taken  out  of  a  bag  a  quantity  of  human  hair  of  the 
goods  and  chattels  of  the  faid  Rifpal :  That  the  two  other 
oHenders,  in  purfuance  of  the  faid  confpiracy,  faid  to 
Chilton,  that  he  was  a  man  of  credit,  and  bad  better  make 
it  up  than  have  his  credit  blafled:  And  that  Rifpal,  in  fur- 
ther purfuance  of  the  faid  .confpiracy,  unlawfully  and 
wickedly  did  extort  from  the  faid  Chilton  30  1,  and  a  pro- 
iTiiffory  note  of  33  1,  as  a  compofition  for  the  faid  offence, 
and  to  defift  from  profecution.  On  the  indiflment  being 
removed  by  certiorari,  motion  was  made  in  arreft  of 
judgment,  upon  two  ohjeftions:  Firft,  that  the  juflices 
at  their  fefTions  have  no  jurifdiftion  over  confpiracies,  any 
juore  than  over  perjury,  ufury,  and  forgery,  it  being  not 
fpecified  in  their  commifTion,  nor  given  them  by  any 
fpecial  ftatute.  Secondly,  the  indi£lment  doth  not  charge 
them  to  have  confpired  to  fix  any  crime  on  the  defendant, 
but  only  taking  hair  out  of  a  bag,  which  might  be  a  law-r 
ful  a6l.  To  the  firfl  objeftion  it  was  anfwered,  That  the 
jullices  in  feffions,  under  the  general  words  of  the  com- 
miflion,  have  cognizance  of  all  crimes  that  tend,  either 
diredly  or  confequentially,  to  a  breach  of  the  peace : 
That  confpiracies  have  this  tendency,  in  the  fame  man- 
ner as  libels,  which  are  indiftable  at  the  feffions,  without 
being  fpecified  in  the  commiflion ;  fo  is  extortion  alfo, 
and  this  is  a  confpiracy  to  extort.  To  the  fecond  objec- 
tion it  was  anfwered.  That  the  charge  is,  a  confpiracy  to 
extort  money ;  by  what  means  is  not  material  :  That 
Rifpal  did  adlually  extort  it  ;  which  is  a  dirccl  and  pofitive 
charge  againft  him.  So  that  either  way  there  is  ground 
fufficient  for  the  court  to  give  judgment  againft  Rifpal. — : 
By  lord  Man  f  eld  c\\iQ^ '^M^xcc:  Tlie  cafe  lies  in  a  narrow 
compafs.  The  firfl  queftion  is,  Whether  the  juftices  in 
feffions  have  a  jiuifdiiiion  over  confpiracies.  No  autho- 
rity has  been  cited  to  (hew,  that  they  have  not,  nor  that 
they  have.  It  inuft  therefore  be  determined  upon  general 
principles.  Tlse  calcs  of  perjurv,  forgery,  and  ufury 
lipud  upon  tht:r  own  fpecial  grounds;    and  it  has  beeri 
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determined,  that  the  jullices  have  no  jurifdiftion  there. 
This  offence  of  a  confpiracy  is  a  trefpafs  ;  and  trefpaffes 
are  indidable  at  feffions,  tho'  not  committed  with  force 
and  arms.  Thcv  tend  to  the  breach  of  the  peace,  as 
much  as  cheats  or  hbels,  which  are  eftabhfhed  to  be  with- 
in the  jurifdi6lion  of  the  fefiTions.  As  therefore  there  is 
no  authority  to  the  contrary,  I  think  that  the  juftices  had 
a  jurirdiclion  here.  The  fecond  queflion  is,  Whether  a 
fufficient  crime  be  laid  in  the  indidlment  to  enable  the 
court  to  give  judgment.  The  crime  is  laid  as  an  unlaw- 
ful confpiracy.  This,  whether  it  be  to  charge  a  man 
with  criminal  a6fs,  or  fuch  only  as  may  aflefcl  his  reputa- 
tion, is  fully  fufficient.  The  feveral  fa£ls  in  the  indift- 
ment  are  not  to  be  confidered  as  diftin6l  and  feparate 
cliargcs;  but  as  one  and  the  fame  united  and  continued 
offence  purfued  thro'  its  different  flages.  And  then  it  is 
clear,  that  the  whole  v/ill  amount  to  an  indi6lable  offence, 
namely,  the  getting  money  from  a  man,  by  confpiring  to 
charge  him  with  a  falfe  fadl.  Bur.  Mansf.  1320. 
Black.   Rep.  368. 


TH  E  office  of  a  conflable,  in  executing  of  warrants, 
is  treated  of  under  the  titles  ^CCCft  and  (tillai:- 
X^Tit ;  and  in  like  manner  the  other  particulars  of  his 
duty  may  be  found  under  the  refpe^tive  titles  throughout 
the  book  ;  this  title  treating  only  of  the  office  of  a  con- 
Jfable  in  general. 

/.  Of  the  antiquity  and  original  of  conflahks. 
II.  Who  fh all  be  a  confiahle. 
J  11.  How  chofcn  and  f worn. 

IV.  His  power  as  a  confervator  of  the  peace. 

V.  His  duty  as  a  fuhordinate  officer  to  juftices  of  the 
-peace. 

VI.  His  indemnity  and  prote£lion  in  his  office. 
VH-  Concerning  the  expences  of  his  ofjicc. 

nil.  Concerning  his  account  and  removal  from  bis 
office. 
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/.  Of  the  antiquity  and  original  cf  conflahles. 

t^nSlsin  ^'  ^^^^   ^'^"'^O'  "amc;  of  high  conflahles  or  conflahles 

g':jx:ai.  of  lathes,    rapes,    vvapeiUakcs,    hundreds,   and    franchifes; 

and  the  divers  names  alio  of  petty  conflahles,  tythingmen, 
borfholdcrs,  horohcads,  headhorovvs,  chief  pledges,  and 
fuch  other  (if  there  be  any)  that  bear  office  in  towns, 
parifhes,  hamlets,  ty things,  or  horows,  are  all  in  effedt 
but  two,  that  is  to  fay,  conflahles  and  borjholdcrs.  Lamb. 
Confl. 

This  word  confahlc  hath  afforded  matter  of  much  difqui- 
fition  to  the  learned.  It  is  evidently  a  compound  ;  but 
from  what  two  original  words  it  hath  fprung,  hath  been 
varioufly  conjectured.  Hiftory  traceth  it  from  its  arrival 
in  England^  bac];wards  through  France  and  Germany^  and 
Greece^  to  the  imperial  feat  at  Conftanfinople.  in  the  davs  qF 
Conjiantine  the  Great.  From  whence  we  afcend  farther  ftill 
towards  the  eafl,  where  we  find  the  word  cone  or  cuney'm 
PaleJiinCy  which  tignificd*  in  the  times  of  the  old  teftamcnt 
a  flabilitv,  ftrength,  or  flay.  Of  which  word  there  feeni 
to  be  fome  traces  in  the  mongrel  name  of  Laocoon  at  Troy ; 
and  more  efpecially  of  this  fame  Conjlantine^  who  was  him- 
fclf  of  oriental  extra6lion,  having  fpruncr  hom.  Dardanls. 
2  country  of  the  upper  Moefia^  and  was  faid  by  his  flat- 
terers to  have  been  defcended  from  Dardanus  and  the 
Trojans.  And  perhaps  this  appellation  of  the  emperor 
might  give  occafion  to  the  adopting  of  the  word  into  the 
Roman  language  at  that  time.  For  it  was  then  that  the 
■word  count  (the  genuine  offspring  of  cone  or  cune)  firfl;  be- 
came a  name  of  dignity,  and  from  thence  travelled  welt7 
wards  (with  a  little  variation  according  to  the  genius  of 
each  language)  throughout  the  provinces.  Amongfl:  the 
Saxons,  the  M'ord  was  koning  or  kyninge,  from  whence  un- 
doubtedly we  receive  our  EngJiJJj  word  king.  Again,  the 
word  fole,  falh\  fiaHe,  fable,  by  an  eafy  tranfmutation  of 
thofe  letters  frequent  in  almoft  all  languages  (and  which 
feemeth  the  other  confl;ituent  of  the  word  confiablej  is  like- 
wife  common  to  thofe  languages  of  the  middle  ages,  and 
fignineth  a  (landing  place,  divifion,  or  department,  called 
by  the  Romans  fiatio;  and  all  of  them  probably  from  the 
fame  origin  with  the  Latin  fo,  and  the  ancient  Greek 
word  raw.  So  that,  according  to  this  etymology,  the  word 
confable  will  properly  fignify  the  liability  or  ftay  of  the 
place,  or  the  ftrong  man  of  the  divifion.  The  German 
word  is  conne/iafc;  the  French  connefabk,  the  Italian  cone- 
fiahile ;  the  Spanifh  condcfable,  from  the  word  conde  which 
they,  ufc  for  count.     All  which  fecm  to  be  comprehended 
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in   the  imperial  denominations   of  the  Conjlanttne  family, 
fuch  as  ConJianSy  Conjlantius^  Conflanttnus^  Conjfantiay  Con- 
JlanUna^  Conjiantianus^  Confiantinacius^  and  the  like. 

As  touching  horjholders  (which  is  the  other  general  name, 
and  doth  contain  within  it  the  meaning  of  tyt!iing-men, 
borowheads,  headborows,  thirdboroughs,  and  chief  pledges) 
that  is  made  up  of  the  Saxon  borge^  borrow  or  borhoe,  a 
pledge,  and  ealder^  the  elder,  chief,  or  head;  and  borjh- 
ealder  in  one  word  doth  mean  the  chief  or  head  of  the 
fureties  or  pledges-  For  the  vmderftanding  whereof,  it  is 
to  be  remembered,  that  by  the  ancient  laws  of  this  realm 
(before  the  coming  in  of  king  IVilliam  the  conqueror)  it 
was  ordained  for  the  more  fare  keeping  of  the  peace,  and 
for  the  better  reprefling  of  thieves  and  robbers,  that  all 
free-born  men  fhould  call  themfelves  into  feveral  com- 
panies, by  ten  in  each  company;  and  that  every  of  thofe 
ten  men  of  the  company  fnould  be  furety  and  pledge  for 
the  forthcoming  of  his  fellows;  fo  that  if  any  harm  were 
done  by  any  of  thefe  ten,  againil  the  peace,  then  the 
reft  of  the  ten  fliould  be  amerced,  if  he  of  their  company 
that  did  the  harm  fhould  flv,  and  were  not  forthcoming 
to  anfwer  to  that  wherewith  he  Ihould  be  charged. 
And  for  this  caufe,  the  companies  are  yet  in  fome  places  ' 
of  England  called  boroes^  of  the  faid  word  b:rge,  borrozv  or 
horhoCy  figniiying  a  pledge  or  furety;  and  in  other  places 
they  are  called  tylhings,  becaufe  thev  contain  (as  hath  been 
faid)  the  number  of  ten  men  with  their  families.  And 
even  as  ten  times  ten  do  make  an  bundled,  fo  l/ecaufe  it 
was  then  alfo  appointed  tliat  ten  of  thefe  companies  Ihould 
at  certain  times  meet  together  for  their  matters  of  greater 
weight,  therefore  that  general  aiFembly,  or  court,  was  and 
yet  is  called  a  hundred.  Furthermore,  it  was  then  alfp 
ordained,  that  if  any  man  were  of  fo  evil  credit,  that  he 
could  not  get  himfelf  to  be  received  into  one  of  thefe  tyth- 
ings  or  boroes,  then  he  fhould  be  fhut  \\n  in  prifon,  as  a 
man  unworthy  to  live  at  liberty  amongft  men  a'jroad. 
Now  whereas  every  of  thefe  ty things  or  boroes  did  ufe  to 
make  choice  of  one  man  amonglt  themfelves,  to  fpeak 
and  to  do  in  the  name  of  tliem  all;  he  was  therefore  in 
fome  places  called  tiie  t)'thingman,  in  other  places  the 
boroes  elder,  (whom  we  now  call  borfiiolJer),  in  other 
places  the  borohead,  or  headborow,  and  in  fome  other 
places  th£  chief  pledge,  which  laft  name  doth  plainly  ex- 
pound the  other  three  that  are  next  before  it;  for  head 
or  elder  of  the  boroes,  and  chief  of  the  pledges  are  all 
one  ;  and  in  fome  fhires,  where  every  third  borough  hath 
a  cojiilable,  there  the  ofHcers  of  the  other  two  are  called 

thirdborows. 


39^ 

thirdhorcivs.  And  In  thefe  tythings,  or  borocs,  fundry 
good  orders  wercobfcrved  ;  and  amongR  others,  firft,  that 
every  man  of  the  age  of  I2  years  fliould  be  fvvorn  to  the 
king  :  Then,  that  no  man  fliall  be  fiifTered  to  dwell  in 
any  town  or  place,  unlefs  lie  were  alfo  received  into  fome 
fuch  furetifliip  anrl  pledge  as  is  aforcfaid:  Thirdly,  that 
if  any  of  thefe  pledges  v/crc  imprifoned  for  his  offence, 
then  he  ought  not  to  be  delivered  without  the  affent  of  the 
reft  of  his  pledges :  Again,  that  no  man  might  rem.ove  out 
of  one  tything,  or  boroe,  to  dwell  in  another,  without  law- 
ful warrant  in  that  behalf:  Laftly,  that  every  of  thefe 
pledges  fnould  yearly  be  prefeiited  and  brought  forth  by 
their  chief  pledge,  at  a  general  affembly  for  that  purpofe, 
which  we  yet  in  remembrance  thereof  do  call  the  vieiu  of 
frankpledge^  or  the  Icet  court.      Lamh.  Confl. 

Some  fmall  fliadow  of  which  antiquity  we  feem  ftill  to 
retain  in  a  common  phrafe  in  drinking,  when  a  man  faj's 
to  another  that  he  will  pledge  him  ;  which  is  faid  to  have 
begun  when  the  Danes  tyrannized  in  this  land  ;  and  the 
meaning  was,  to  encourage  the  perfon  to  drink  freely,  for 
that  the  other  would  be  furety  to  him  that  no  one  Ihould  do 
bini  any  bodily  harm  whilft  he  was  drinking. 

Alfo  we  do  ftill  retain  the  word  borrow  as  a  verb  in 
our  language,  fignifyiug  to  take  money  upon  a  pledge  or 
furety. 

In  fome  places,  at  this  day,  there  is  both  a  tithingman 
and  conftable,  where  the  tithingman  is  as  it  were  a  de- 
puty to  execute  the  oHice  in  the  conllahle's  abfence  :  but 
there  are  fome  things  which  a  conftable  hath  power  to  do, 
that  tithingmen  cannot  intermeddle  with  ;  for  the  conftable 
may  do  whatever  the  tithingman  may  do,  but  not  on  the 
contrar)',  the  tithingman  not  having  an  equal  power  with 
the  conftable.  But  in  places  where  there  is  no  conftable, 
the  office  and  authority  of  titliingmati  feems  to  be  all  one 
under  a  different  name,  i  Black.  357. 
Anrici'.tirv  of  2.   By  the   ftatute  of  IVlnchefter.,  In  every  hundred  and 

h\-^\  conftablts.  ffanchije  two  ccnjiahks  JJjall  he  chojen  to  make  the  vieiv  of  ar- 
mour.; and  they  Jhall  prefent  defaults  of  armour.,  and  of  fuits 
of  tozcnsy  and  of  highways.,  and  fuch  as  lodge  f  rangers  in 
upland! f})  towns,  for  whom  they  will  not  anfwer.  1 3  Ed.  I. 
fl.  2.   c.  6.  " 

And  from  hence  lord  C'jkc^  and  others,  will  have  it, 
that  high  conftables  are  no  ancienter  than  this  ftatute : 
But  Mr.  Hawkins  (agreeably  with  Lamhard.,  Dalton^  and 
other  authorities)  fays,  that  it  feems  to  be  the  better 
opinion,  that  both  conftables  of  hundreds,  which  are  com- 
monly called  high  conftables,  and  alfo  conftables  of  tythings, 

which 
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wliich  are  at  this  day  commonly  called  petty  confiables,  or 
tithingmen,  were  by  the  common  law,  and  not  firll  ordained 
by  the  faid  ftatute  oi  JVw-chcpcr^  for  that  ftatute  doth  not 
fav,  that  there  (hall  be  fuch  officers  conllitr.ted,  but  clearly 
feems  to  fuj)pofe  that  there  were  fuch  before  the  making  of 
it.      2  Hazv.  61. 

In  Ihort,  the  truth  of  the  matter  feems  to  be  this  :  The 
far  greateft  part  of  the  bufinefs  of  high  conllables,  at  this 
day,  is  not  at  all  appropriated  to  them,  as  high  conftables  ; 
but  only  as  officers  to  execute  the  precepts  of  thejuflices 
of  the  peace,  which  any  other  perfon  may  do  as  well  as 
they.  The  original  and  proper  authority  of  an  high  con- 
Ilable,  as  fuch,  feems  to  be  the  very  fame  and  no  other, 
within  his  hundred,  as  that  of  the  pettv  conflable  -within 
his  vill ;  and  therein,  mofl:  probably,  he  is  coeval  with 
the  petty  conftable.  The  other  ufual  branches  of  his  of- 
fice, fuch  as  the  furveving  of  bridges,  the  ilfuing  precepts 
concerning  the  appointing  of  overfecrs  of  the  poor,  fur- 
veyors  of  the  highways,  affeflbrs  and  colleclors  of  the 
land  tax  and  window  duties,  and  in  like  manner  the  view- 
ing of  armour  by  the  above  mentioned  ftatute,  are  in  him, 
not  of  neceffity,  but  as  matter  of  convenience,  and  it  is 
difcretionary  in  the  juftices  whom  they  will  appoint  to  be 
their  officers  in  thefe  cafes ;  others  have  been  fupcraddcd  to 
their  office,  for  the  like  reaion  of  convenience,  bv  fundry 
afts  of  parliament,  fuch  as  the  iffuing  precepts  for  the 
licenfing  of  alehoufes,  for  levyirig  county  rates,  and  for 
returning  lifts  of  jurors ;  for  that  one  perfon  can  do  ail  tlie 
fame  much  eafier  and  dieaper  than  fo  many  different 
perlbns. 

//.    Who  Jloall  he  a  conjlahle. 

1 .  It  hath  been  faid,  that  a  cuftom  in  a  tov.-n,  that  the  Womat 
inhabitants  ffiall  ferve  the  office  of  conflable  by  turns,  ac- 
cording to   the    fituation  of   their  feveral   houles,    is   not 

good  ;  for  that,  by  fuch  a  courfe,  it  may  come  to  a  wo- 
man's turn  to  be  a  conftable,  as  inhabitant  of  one  of  thofe 
houfes ;  yet  we  find  fuch  cufloms  allowed  to  be  good  in 
later  books  ;  and  it  feems,  that  the  confequence  of  tiie 
reafoning  above  mentioned  may  well  be  denied,  fmce  a 
woman  in  fuch  cafe  may  procure  another  to  ferve  for  her. 
2  Haw.  63. 

2.  Alfo    it    feems,    that  a  pradlfing    phyfician,    being  phvficians 
chofen  conftable  in  purfiaance  of  fuch  cuftom,  has  no  re- 
medy tor  his  difcharge  ,  for  that  there  are  no  precedents  of 

this  kind,  and  his  -galling  is  private.      2  Ho.zv,  63. 

But 
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ConJrable. 


Surgeon  J. 


Apothecaries, 


Attomies. 


Tinrrifters  at 

Jaw,  fcrvants  to  that 

member-w  of 

pariiamsnt. 


Aldermen  of 
London. 


Cantain  of  tlic 
guards. 


But  by  the  32  H.  8.  c.  40.  Tlie  prefirlent,  commons,  and 
fellows  of  the  faculty  of  phyfick  in  London^  fhall  not  be 
chofen  conftables. 

3.  And  by  the  5  H.  8.  r.  6.  and  18  (7.  2.  c.  15.  Sur- 
geons in  London  fhall  be  freed  and  exempted  from  tlie  office 
of  conflable. 

In  the  cafe  of  K.  and  Pond^  M.  5  G.  On  an  indlftment 
againft  Pondy  a  furgeon,  for  refufmg  to  be  conflable,  it 
was  moved  to  the  attorney  general  that  a  noU  projequi 
might  be  granted,  for  that  by  the  5  H.  8.  c,  6.  (and  by 
the  32  H.  8.  c.  40.  for  the  incorporating  of  barbers  and 
furgeons,  which  incorporation  was  diffolved  by  the  above 
aft  of  18  G.  2.)  all  perfons  of  the  corporation  of  furgeons 
within  London  are  exempt  ;  and  tho'  it  hath  been  held 
that  phyficians  are  not  exempt,  yet  by  the  equity  of  thofe 
ftatutes,  and  by  the  cuflom  of  the  realm,  all  furgeons  have 
been  allowed  the  fame  privilege :  and  therefore  a  noli 
projequi  was  allowed,  unlefs  caufe  fhewn.  And  no  caufe 
was  ihewed,  the  reporter  fays,  that  ever  he  heard  of. 
Comynsy  312. 

4.  By  the  d  i£  ']  TV.  c.  &,..  Apothecaries  in  London^  and 
within  feven  miles  thereof,  being  free  of  the  company  of 
apothecaries  ;  and  alfo  thofe  in  the  country  who  have  ferved 
feven  years  apprenticefhip,  fhall  be  exempted  from  the  office 
of  conftable. 

5.  Alio  it  feems  certain,  that  if  a  fworn  attorney,  or 
other  officer,  of  the  courts  at  JVeJljiiinftery  be  chofen  into 
this  office,  he  may  have  a  writ  of  privilege  for  his  dif- 
charge,  by  reafon  of  his  neceffary  attendance  in  thofe 
courts :  and  it  hath  been  refolved,  that  fuch  officers  ffiall 
have  this  privilege,  not  only  w^here  there  is  no  fpecial 
cuflom  concerning  the  eleilion  of  conflables,  but  alfo 
where  they  are  chofen  by  a  particular  cuflom,  in  refpedl 
of  their  cflates,  or  otherwife";  for  that  no  fuch  cuflom 
fhall  be  intended  to  be  more  ancient  than  the  ufages  of 
thofe  courts,  and  therefore  fhall  give  way  to  them.     2  Haw. 

6.  And  upon  the  like  reafons,  it  is   taken  for  granted, 
pradifing    barriflers   at    law,    and   the    fervants    of 

members  of  parliamenr,  have  the  fame  privilege ;  but 
there  feem  to  have  been  no  refolutions  to  this  purpofe. 
2  Haiv.  63. 

7.  Alfo  it  hath  been  refolved,  that  an  alderman  of 
London^  for  the  like  reafons,  is  not  compellable  to  be  a 
conflable.      2  Haw.  63. 

8.  But  It  hath  been  holden,  that  a  captain  of  the  king's 
guards,  being  prefented  to  ferve  as  conflable,  in  purfuance 

of 
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of  a  cuftom  in  refpefl  of  his  lands  in  a  town,  cannot 
claim  this  privilege;  for  that  notwithftanding  he  is  bound 
by  his  office  to  perfonal  attendance  on  the  king's  perfon, 
yet  fuch  office  being  of  late  inftitution,  fhall  not  prevail 
againft  an  ancient  cuftom.      2  Haw.  63. 

9.  But  a  perfon  ferving  for  himfelf  as  a  private  man  in  Militia  man, 
the  militia,  fhall   during  the  time  of  fuch  fcrvice  be  ex- 
empted from    the    office   of    conftable.     2  G.   3.  c,   20. 

/.   76. 

10.  Yet  if  fuch  an  officer  as  before  mentioned,  or  a  gen-  Where  tiiere  are 
tleman    of   quality   who  hath   no   fuch  office,   or  a  prac-  ^[g^t*  ^'^^^' 
tifmg  phyfician,   be   chofen   conftable  of   a  town,  which 

hath  fufficient  perfons  befides  to  execute  this  office,  and 
no  fpccial  cuftom  concerning  it ;  perhaps  he  may  be  re- 
heved  bv  the  king's  bench ;  but  it  feems  that  even  a 
cuftom  cannot  exempt  fitting  perfons  from  ferving  the 
office  of  conftable,  where  there  are  not  fufficient  befides 
them  to  execute  it.  But  thefe  points  feem  not  to  be 
fettled-      2  Haw.  63. 

11.  By  the  I  fF.  c.  i8.y".  ii.  Every  teacher  or  preacher  Di/Tenting 
in  holy  orders,  or  pretended  holy  orders,  in  a  congregation  •^^acheis. 
tolerated  by   law,   ffiall  from  the  time  of  his   fubfcription 

and  t'aklng  the  oatlis,  be  exempted  from  the  office  of  con- 
ftable. 

12.  And  by  10  y  11  IV.  c.  23.  /.  2,  3.     The  profe-  Profecutors  of 
cutor  of  a  felon  to  conviftion,   or  perfon  to  whom  he  ffiall  felons. 
affign  the  certificate  thereof,  ffiall  be  dlfcharged   from  the 

office  of  conftable. 

13.  Inafmuch  as  the  office  of  a  conftable  is  wholly  mi-  Whether  he 
nifterial,.and  no   way  judicial,  it   feems   that  he  may  ap-  "^^'[^^''PP°'"'* 
point   a   deputy   to   execute  a    warrant   direffed  to  him, 

when  by  reafon  of  ficknefs,  abfence,  or  otherwife,  he  can- 
not do  it  himfelf;  yet  it  doth  not  feem  to  be  fettled,  that 
a  conftable  can  make  a  deputy,  without  fome  fpccial  caufe. 
2  Haw.  62. 

In  the  cafe  of  Medhurjl  and  JVaitc,  M.  2  G.  3.  The 
liigh  conftable  appointed  a  deputy  to  billet  foldiers  under 
the  mutiny  a6l :  This  appointment  was  by  parol  only, 
and  the  deputy  was  not  fvvorn.  By  lord  Ma>nfield  and 
the  court:  Th.e  high  conftable  had  power  by  the  a£l  to 
billet  foldiers;  and  he  may  appoint  a  deputy  to  this  par- 
ticular mlniftcrial  act.  This  is  a  minifterial  (not  a  judicial) 
a6l:  And  a  conftable  may  appoint  a  deputy  to  do  minifte- 
rial a£fs.     Burr.  Man sf.  1 259. 

And  the  fuperior  muft  be  anfwerable  for  his  deputy, 
upon  any  mifcarriage  ;  unlefs  the  deputy  is  duly  allowed 
and  fworn  ;  for  then  he  is  conftable.     JVood^  b.  i.e.  7. 

18  14.  And 
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Dim;nters  ap-         j^^  ^nJ  [^y  j  p^,  c.  i8./.  7.    If  any  perfon  dlfTentlng 
fd'ty.'"'^  from   the    church  of  England,    (hall   be   Ivvorn   conflable, 

and  (hall  fcruple  to  take  upon  him  the  office,  in  regard 
of  the  oaths,  or  any  other  matter  required  to  be  done  in 
refpefct  of  fuch  office;  he  may  execute  it  by  a  fufficient 
deputy  by  him  to  be  provided,  to  be  allowed  by  fuch  per- 
fons,  and  in  fuch  manner,  as  fuch  officer  fiiould  have  been 
allowed. 

///.  How  chofen  and /worn. 

By  whom  to  be       j.  It  fcemeth,  regularly,  that  tlie  petty  conftable  ought 

*^*°''"*  to  be  chofen  in  the  leet;  and  the  high  conftable  (properly 

fo  called)  in  the  torn,   which  is  the  general  leet  of  the 

v^hole  hundred  :  and  if  there  be  no   Icet,    then  that  the 

petty  conftable  ought  to  be  chofen  alfo  in  the  torn. 

But  whether  they   are   to   be  choferi  and  appointed  by 

the  fuitors  in  the  refpeftive  courts,  or  by  the  lord   or  his 

Iteward  in  the  leet,  and  rhe  ffierifl  in  his  torn,  feemeth  not 

clearlv  determined.     2  Hazv.  62. 

By  whom  to  be       2.  But  by  which  of  them  foever  they  fhall  be  chofen  and 

fworn.  appointed,    it   feemeth   clear,  that  they   are  to   be  fworn 

and  placed  in  their  office,  by  the  lord  or  his  fteward,  or 

by  the   fherifT  refpeftively,  as  being  judge  of  the  court. 

2  Hmv.  62. 

Cuftotn  of  3.  Alfo  it  feems  certain,  that  a  cuftom  for  chufing  a  con- 

chuiing.  _  liable  either  v/ay  is   good  ;  and  it  feenis  to  have  been  the 

opinion  of  the  makers  of  the  adl  of  13  ^  14  C.  2.  hereafter 

following,  that  the  lords  of  the  courts  leet  have  this  power 

of  comnion  right,  and  confcquently  the  flieriff  in  his  torn, 

where  theie  is  no  court  leet.      2  Haiu.  93. 

Anciently  the  pradice  Avas,  that  in  every  hundred  where 
there  was  a  feudal  lord,  the  conflables  were  fworn  in  and 
admitted  by  the  lord  or  his  fteward  in  his  leet ;  but  where 
there  was  no  fuch  feudal  lord,  the  fheriff  in  his  torn  had 
the  fwearing  and  placing  of  them  in:  alfo  if  there  was 
no  feudal  lord  of  the  hundred,  an  annual  officer  was  cho- 
fen, who  was  to  prefide  over  the  whole  hundred,  who 
was  called  the  high  conftable;  but  if  the  hundred  was 
feudal,  as  it  often  anciently  was,  then  fuch  lord  of  the 
hundred  adminiftered  the  office  himfelf.  I  Bac.  Abr. 
Conft.  A. 
Chufing  high  4-  But  now  the  ufual  manner   is,  that  the  high  con- 

conilablcs.         ft;ables  of  hundreds  be  chofen  either  at  the  feffions,  or  by 
the  greater  number  of  tlie   juftices   of  the  divifion  ;  and 
likcv/ife  that  they  be  fworn  at  feffions,  or  by  warrant  from 
13  the 


the  fefTions ;  wlilch  courfe  hath  been  often  allowed  and 
commended  by  the  juftices  of  alhze.     Dalt.  c.  28. 

And  the  reafon  thereof  may  be  this,  as  hath  been  inti- 
mated above;  namely,  that  their  office  at  prefent  doth  not 
fo  much  confifl  in  executing  the  office  of  high  condabieL 
as  fuch,  as  in  executing  the  jullices  precepts,  which  tiiey 
may  do  for  the  mofl  part,  whetlier  tliey  be  indeed  high 
conftabies  or  not. 

5.  And  moreover,  everv  petty  conftable,  being  a  prin-  Pe^ty  conftable: 
cipal  peace  officer,  and  it  beins  neceffary  for  the  prefer-  ?PP""ited  hy 
vation  of  the  peace,  that  every  viU  fiiould  be  furniffied  with  peace. 

one;  the  jultices  of  the  peace  have  ever  fmce  the  inftitu- 
tlon  of  their  office,  taken  upon  them  as  confervators  of 
the  peace,  not  only  to  fvvear  the  petty  conftabies,  which 
have  been  chofen  at  a  torn  or  leet,  but  alfo  to  nominate 
and  fwear  thofe  who  have  not  been  chofen  at  any  fuch 
court,  on  the  negleft  of  the  llieriffs  or  lords  to  hold  their 
courts,  or  to  take  care  that  fuch  officers  are  appointed  in 
them.  And  this  power  of  jullices  of  the  peace  having 
been  confirmed  by  the  uninterrupted  ufage  of  many  ages, 
ihall  not  now  be  difputcd,  but  ffiall  be  prefumed  to  have 
f>een  grounded  on  fufficient  authority.  And  fome  have 
carried  this  point  fo  far,  as  to  allow  the  jullices  at  their 
feffion^,  to  fwear  one  who  was  chofen  at  the  leet,  and 
unduly  rejefled  by  '  the  fteward,  who  had  fworn  another 
in  his  place.     2  Haw.  65. 

And  in  the  cafe  of  K,  and  Dr.  Frcwckard,  H.  14.  G.  2. 
Dr.  Frcmchnrd  was  chofen  conftable  of  Milborne  Port  at 
the  leet,  which  Immediately  adjourned  ;  and  he  was  after- 
wards fworn  in  by  a  fmgle  juftice  of  the  peace:  And  upon 
motion  for  an  information  as  not  being  duly  fworn,  the 
court  held  this  to  be  a  good  fwearing.     Str.  1 149. 

6.  Al.  21  C.  2.  The  juftices  of  the  county  of  North-  'Where  no  ccn- 
ampton,  at  their  general  fe'ffions  chofe  a  conftabb  for  Hob?i-  ll^l^,^^^'^  ''"'' 
by  \  and   for  not   coming  in  to  take  tiie  oath,  proceeded 

againft  him.  Which  proceedings  being  removed  by  cer- 
tiorari into  the  king's  bench,  it  was  moved,  on  affidavits 
that  there  had  not  been  a  conftable  there  for  50  years  be- 
fore, that  he  might  be  difchargcd  ;  alledging  hkewile,  that 
Holmhy  was  a  privileged  place,  and  that  all  the  inhabitants 
were  the  duke  of  Turk's  tenants  :  But  the  court  held,  that  , 

they  could  not  dlftharge  him  on  motion,  and  faid,  that 
they  muft  determine  the  matter  by  atlion  of  falfe  impri- 
lonment,  or  fome  other  way;  and  inclinetl  ftrongly  that 
lie  could  not  any  way  be  dilcharged :  For,  by  the  court, 
tho'  (originally  conftabies  were  chofen  in  leets,  yet  the 
confta|)lc  being  an  officer  whofe  duty  it  is  to  keep  the 
Vol.  I.  D  d  peace. 
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peace,  the  jiiftices  mav  cliufc  Iilm  in  caies  of  necefnty  ; 
as  in  the  hamlets  about  the  tower,  the  juftices,  by  reaCon 
of  the  increafe  of  buildings,  where  there  was  formerly 
but  one  conftable,  did  chufe  five  ;  and  it  was  ruled  they 
might  do  fo;  and  they  fcemed  to  incline,  that  tho' for- 
merly there  had  been  none,  yet  they  inight  chufe  one  if 
they  fhould  think  it  convenient,  i  Bac.  Ahr.  Conft.  A. 
Where  tlie  leet  ^  ^  However,  it  is  certain,  that  juftices  of  the  peace  had 
lauit.  '    power  to  nominate  and  fwear  conftablcs,  on  the  default  of 

the  torn  or  leet,  before  the  ftatute  of  13  ^  14  C.  2.  c.  12. 
and  therefore,  that  they  have  fuch  authority  in  fomc  cafes 
not  mentioned  in  that  ftatute  ;  which  enafts,  that  if  a  con- 
flable  fliall  die,  or  go  out  of  the  parifli,  any  two  jullices 
may  make  and  fv/ear  a  new  one,  until  the  lord  fliall  hold  a 
leet,  or  till  the  next  quarter  fefiions,  who  fhall  approve  of 
the  officer  fo  made  and  fworn,  or  appoint  another :  and  if 
any  officer  (hall  continue  above  a  year  in  his  ofnce,  the  juf- 
tices in  their  quarter  feflions  may  difcharge  him,  and  put  in 
another  till  the  lord  Ihall  hold  a  court  as  aforcfaid.  2  Hcnv. 
65.  13  y  14  C.  2.  c.  12.  J.  15. 
Mandamus  to  8»  And  it  feems  to  be  clear  at  this  day,  that  the  king's 
compel  the        bcnch  hath  power  by  mandamus  to  compel  the  court  or 

fweanng  a  con-  i  aiiiiir  rr  c 

ttabie.  J^'"g^  ^^  Iweara  conitable  duly  choicn.      2  rimu,  05, 

Conftable  refuf-       9.  Conflables  lawfully  chofcn,  if  the)' (hall  refuie  to  he 
mg  to  be  fwotn.  f^Q,.,i^  ^   juftice  of  the  peace  may  bind  them  over  to  the 

affizes  or  (effions  (there  to  be  indicted.)  Dalt.  c.  28. 
Howpuniftied.  lo.  But  it  feeineth  that  the  Oieriff,  or  lleward  of  the 
leet,  cannot  lawfully  commit  them  for  fucl-r  refufal,  with- 
out more  ;  but  it  is  faid,  that  if  the  party  be  prefent  in 
the  court,  he  may  be  fined ;  and  that  if  he  be  abfent,  and 
have  a  certain  time  and  place  appointed  him  by  the  flierilF 
or  ftewavd,  for  the  taking  of  the  oath  before  a  juftice  of 
the  peace,  and  have  alio  cxprels  notice  of  fuch  appoint- 
ment, and  be  prefented  at  the  next  court,  for  having  re- 
fufed  to  take  it  accordingly,  he  may  be  ainerced:  alio  it 
feems,  that  in  either  cafe  he  may  be  indifled  (A)  eitlier  at 
the  affizes  or  feffions.  And  it  is  advifeable  in  all  plead- 
ings, in  any  action  concerning  fuch  a  fine  or  amercia- 
ment, and  in  all  indiftmcnts  for  fuch  refufal,  fpecially  and 
cxpreJsly  to  fet  forth  the  manner  of  every  fuch  election, 
appointment,  notice,  and  refufal,  and  before  whom  the 
court  was  holden :  and  it  hath  been  adjudged,  that  it  is 
infufficlent  to  fay  in  general,  that  the  party  was  duly  ele6led, 
or  lawfully  elefted,  or  that  he  had  notice,  without  fctting 
forth  the  fpccial  circutnilances  thereof.  Alfo  it  is  faid  to 
have  been  adjudged,  that  an  indi6tment  for  not  findiing  a 
fufficicnt  perfon  to  ferve  the  office  of  conftable,  without 

flic  win  2 


fiitwing  that  the  party  refufed  to  fervc  it  hlmfelf,  Is  infuf- 
ficient.      2  Haiv.  64. 

1 1 .  There  is  a  long  form  of  a  conftable's  oath,  In  Dnl-  f^onaable's 
ton.^  which  is  adopted  by  Mr.  Barlow,  exprefTing  his  duty 

in  many  inftances ;  but  as  that  iorm  neverthelefs  doth  not 
contain  the  hundredth  part  of  the  conftable's  duty,  nor  in- 
deed the  moft  material  inftances  of  it,  it  may  be  more  ele- 
a;ible  (as  no  particular  form  is  dirc6led  by  any  ftatute]  to 
fwear  him  (B)  to  the  due  execution  of  his  office  in  general, 
than  to  defcend  to  thofe  particulars ;  left:  by  mentioning 
fbme  parts  of  his  duty,  and  not  others,  he  may  be  induced 
to  think,  that  thofe  others  are  not  fo  necelfary. 

12.  By  the   i  G.  ft.  2.  c.  i-i.    High  conftables  ate  to  Oit^s  of  aile^i. 

,        ,■',         rii-  r  11-  •  ance  and  lupie- 

take  the  oaths  or  allegiance,  lupremacy,  and  abjuration,  as  macy. 
other  perfons  v/ho  qualify  for  offices  \  but  they  are  not 
■within  the  flatute  of  the  25  C.  2.  c.  1.  as  to  receiving  the 
facrament,  and  fubfcribing  the  declaration  againfl  tran- 
'fubllantiation ;  and  petty  conftables  are  exempted  both  from 
the  one  and  from  the  other. 

IV.  His  power  as  a  conservator  of  the  ■peace, 

1 .  Every  high  and  petty  conftable  are  by  the  common  ConftaWe  a 

law  confervators  of  the   peace.      2  Haw.   ??.     Crom.   6.  conferva  tor  of 
,->,    ,,  ^  ^^  the  peace. 

Dalt.  c.  1. 

2.  And  therefore  If  any  man  ffiall  make  an  affray  or  May  comniit for 
affault  upon  another  in  the  prefence  of  the  conftable,  or  ''"gfcnce^  '"  '"^ 
Ihall  threaten  to  kill,  beat,  or  hurt  -^nother,  or  fhail  be  in 

a  fury  ready  to  break  the  peace  ;  the  conftable  may  com- 
mit him  to  the  ftocks,  or  other  fafe  cuftody  for  the  prefent, 
and  after  may  carry  him  before  a  juftice,  or  to  gaol,  until 
he  fhall  find  furety  for  the  peace,  which  furety  the  con- 
ftable himfelf  may  alfo  take  by  obligation,  to  be  fcaled  and 
delivered  to  the  king's  ufe ;  and  if  the  party  will  not  find 
furety  to  the  conflable,  he  may  imprifon  the  party  until  he 
fhall  do  It.     Dalt.  c.  i. 

3.  But  he  may  not  require  furety  of  the  peace,  unlcfs  ^"^.  not  when 
the  offence  be  upon   his  own  view,  and  not  if  it  be  com-    ^  ""  *  *"'* 
rnitted   out   of  his  fight;  for  he  cannot   take  anv  man's 

oath  that  he  Is  afraid  of  death,  becaufc  he  is  not  a  juHac 
ot  record;  which  is  the  reafon  that  an  obligation  taken  by 
him  Ihall  be  in  his  own  name,  and  not  in  the  king's  name  ; 
and  the  fame  fhall  be  certified  In  the  feffions  of  the  peace. 
O-c.   Eliz.  21Sy  37^- 

D  d  2      .  V.  His 
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ConCable. 


Subordinate 
to  the  julHces 
oi  the  peace. 


V,  Mis  duty  as  a  fubordinate  officer  to  jujiices  of  the 
peace. 

It  hath  always  been  holden,  that  the  conflable  is  the 
proper  officer  to  a  juftice  of  the  peace,  and  bound  to  exe- 
cute his  warrants;  and  therefore  it  hath  been  refolved, 
that  where  a  ftatute  authorizes  a  juftice  of  the  peace  to 
convi(fl  a  man  of  a  crime,  and  to  levy  the  penalty  by  war- 
rant of  diflrefs,  without  faying  to  whom  fuch  warrant 
fhall  be  dire6kd,  or  by  whom  it  fliall  be  executed,  the 
conftable  is  the  proper  officer  to  ferve  fuch  warrant,  and 
indiftable  for  difobeying  it.     2  Haw.  262. 

Vl.  His  indemnity  and  prote5lion  in  his  office. 


Double  corts.  i  ^  If  an  aflion  is  brought  againft  a  conftable  for  any 

thing  done  by  virtue  of  his  office  ;  he,  and  alfo  all  others 
which  in  his  aid,  or  by  his  command,  fhall  do  a  thing  con- 
cerning his  office,  may  plead  the  general  ilTue,  and  give 
the  fpecial  matter  in  evidence,  and  if  he  recovers,  he  Ihall 
have  double  cofts.  7  ^^  ^-  5. 
Proper  county.        2.   And  fuch  aftion  Ihall  be  laid  in  the  county  where  the 

fa£l  was  committed,  and  not  elfewhcre.     21  y.  c.  12. 
Noaftionifhe       3.   Formerly  the  conftable  was  bound  to  take  notice  of 
<ieiiyers  a  copy  ^^  iurifdidion  of  the  juftice :  infomuch  that  if  the  juftice 
ef  the  warrant,  .,-r     j  ^  •  -'        ,,  1        -      i.      1    j  ■     t 

inued  a  warrant  m  any  matter  wherem   he  had  no  junl- 

ditlion,  the  conftable  was  punifliable  for  the  execution 
of  it  :  but  now,  by  the  ftatute  of  24  G.  2.  c.  44.  it  is 
enaded  ; 

That  no  a6lIon  fliall  be  brought  againft  any  conftable, 
or  other  perfon  afting  by  his  order,  and  in  his  aid,  for  any 
thing  done  in  obedience  to  the  warrant  of  a  juftice  of  the 
peace,  until  demand  hath  been  made,  or  left  at  the  ufual 
place  of  his  abode,  by  the  party,  or  by  his  attorney,  in  writ- 
ing, figned  by  the  party  demanding  the  fame,  of  the  pe- 
rufal  and  copy  of  fuch  warrant,  and  the  fame  hath  been 
refufed  or  negle6fed  for  fix  days  after  fuch  demand  :  and 
if  after  compliance  therewith,  any  fuch  aflion  ffiall  be 
brought,  without  making  the  juftice  who  figned  fuch  war- 
rant defendant,  on  producing  and  proving  fuch  warrant 
at  the  trial,  the  jury  fliall  give  their  verdi6l  for  the  de- 
fendant, notwithftanding  any  defeft  of  jurifdiftion  in  the 
juftice.  And  if  fuch  aftion  be  brought  jointly  againft  the 
juftice  and  conftable ;  on  proof  of  fuch  warrant,  the  jury 
fhall  find  for  the  conftable,  notwithftanding  fuch  defe6l  of 
jurifdi6liQn  as  aforefaid  ;  and  if  the  verdidl  be  given  againft: 
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the  juftice,  the  plaintiff  fhall  recover  his  cofts  agalnfl  him, 
to  be  taxed  in  fuch  manner  by  the  proper  officer,  as  to  in- 
clude fuch  cofls  as  the  plaintiff  is  liable  to  pay  to  fuch  de- 
fendant, for  whom  fuch  verdift  fhall  be  found  as  afore- 
faid.    /  6. 

Note ;  By  this  it  feemeth,  that  the  conftable  ought 
not  to  return  the  warrant  to  the  juflice,  but  to  keep  it  for 
his  own  juftification  ;  for  he  cannot  grant  to  the  party  the 
pcrufal  of  the  warrant,  unlefs  he  hath  it :  but  he  muft  cer- 
tify to  the  juftice  what  he  hath  done  in  the  execution 
thereof. 

4.  And  no  aftion  fiiall  be  brought  againlt  any  conftable,  No  aftion  but 
but  within  fix  months  after  the  acl  committed.     24  G.  2.  months '" 

r.  44./.  8. 

5.  And  if  the  conftable  is  affaulted  in  the  execution  of  ConflaMesf- 
his  office,  he  need  not  go  back  to  the  wall,  as  private  go"hack"io  ihe 
perfons  ought  to  do  :   and  if  in  the  ftriving  together,  the  ^^■^"' 
conftable   kills   the   alfailant,   it  is  no   felony;  but   if  the 
conftable  is  killed,  it  fhall  be  conftrued  premeditated  mur- 
der.    Hal/s  PL  37.      1  H.  H.  457. 

FII.  Concerning  the  expences  of  his  office. 

1.  By  the  27  G.  2.  c.  20.    The  conftable  executing  a  Charges  of 
juftice's  warrant,  for  levying  a  penalty,  or  other  fum   of  "**  "'^   ''  '^*  ** 
money  directed  by  an  aft  of  parliament,  by  diftrefs,  may 

deduft  his  own  reafonable  charges  of  taking,  keeping,  and 
felling  the  goods  diftrained  ;  returning  the  overplus  on  de- 
mand, after  fuch  penalty  or  fum  of  money  and  charges 
dedu61ed. 

2.  A  perfon  committed  to  gaol,  for  any  mifdemeanor,  Charsjes  of  con- 
fliall  bear  his  own  charges  (if  able)  for  conveving  or  fend-  fJnderfwiaoJ 
ing  him  to   the  faid  gaol,  and  the   charges  of  thofe  that 

guard  him  thither ;  and  if  he  ffiall  refufe  at  the  time  of 
commitment  to  defray  the  fame,  or  fhall  not  then  pay  the 
fame,  the  juftice  committing  him,  fhall  by  warrant  to  the 
high  or  petty  conftable  where  the  perfon  fhall  inhabit,  or 
from  whence  he  fhall  be  committed,  or  where  he  fhall 
have  any  goods  within  the  count}-,  order  fo  much  to  be 
fold  thereof,  as  by  his  dlfcrction  'fliall  fatisfy  the  fame  ;  the 
appraifement  to  be  made  by  four  honcft  hihabitants.  3  y. 
c.  10./.  1. 

And  if  he  have  not  money  nor  goods  within  the  countv, 

fufficicnt  to  bear  the  charges  of  himfelf  and  of  thufe  who 

convey  him  to  the  gac)l  or  houfe  of  correction,  the  CDiiftable 

may  make  application  to  a  juftice,  who  may  upon  oath  exa- 
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tninc  into  and  afcertain  the  reafonable  expences,  and  <hdll 
bv  his  warrant  (without  fee)  order  the  trcal'urer  to  pay  the 
fame  ;  except  m  Middlefex,  where  the  fame  ITiall  be  paid  by. 
the  overfeers  of  the  parifh  wliere  the  perfon  was  appre- 
hended.    27  G.  2.  c.  3. 

7.    And  by  the  i8  G.  2.  c.  IQ,    Whereas  conRables, 
Charees  in  the    ,"^,  ,  ^  j-t.-  i^ 

bufinefs  ot  tfie    head-boroughs,  and    tithinginen,    are  or   may  be  at  great 

pariih.  charore  in  doing  the  bufinefs  of  their  parifh,  townHiip,  or 

place,  and  in  many  cafes  are  not  fufficienily  indemnified  by 
law  ;  it  is  therefore  cna6led,  that  every  conftable  or  other 
ilich  officer  {hall  every  three  months,  and  within  14  days 
after  he  ihall  go  out  of  lys  office,  deliver  to  the  oveifccrs  a 
juft  account  in  writing,  fairly  entered  in  a  book  to  be  kept 
for  that  purpofe,  and  figned  by  him,  of  all  fums  fo  by  him 
expended  on  account  of  the  faid  pariili,  townlhip,  or  place, 
in  all  cafes  not  hitherto  provided  for  by  law',  and  alfo  of  all 
fums  received  by  him  on  the  account  of  the  faid  pariOi, 
townfliip,  or  place  ;  and  the  overfeers  fhall,  widiin  the 
next  14.  days  after  the  account  fhall  be  fo  delivered,  lay  the 
fame  before  the  inhabitants,  and  if  approved  by  the  majo- 
rity of  them,  the  overfeers  fliall  pay  out  of  the  poor  rate 
fuch  fum  as  fliall  appear  to  be  due  on  the  faid  account :  But 
if  the  account,  or  any  part  thereof,  fliall  be  difallowed,  the 
overfeers  fhall  deliver  back  to  die  conftable  or  other  officer 
fuch  book  of  accounts ;  who  may  then  produce  the  faid 
book  to  a  jullice,  giving  reafonable  notice  thereof  to  the 
overfeer  ;  which  juftice  ffiall  examine  the  fame,  and  hear 
and  determine  any  objeftion  that  fliall  be  made  to  the 
acct)uni,  and  fettle  the  luni  which  fliall  appear  to  him  to 
be  due,  and  enter  the  fame  in  the  account,  and  fign  his 
name  thereto  ;  and  the  overfeers  fhall  pay  the  fame  accord- 
ingly.   /.  4- 

Provided,  that  if  the  ovejrfeer  fhall  firjd  that  the  parifh,. 
townfliip,  or  place  is  aggrieved  by  any  thing  done  or 
oniitted  by  the  faid  conftable  or  other  officer,  of  by  the 
juftice  ;  or  fliall  have  any  material  objeclion  to  the  account, 
or  to  fuch  determination  as  aforefaid  ;  he  may,  giving  rea- 
fonable notice  to  the  faid  juftice,  conffable,  or  other  officer, 
appeal  to  the  next  general  or  quarter  feffions  for  the  county  or 
liberlv  where  Inch  parifh,  townfliip,  or  place  lies ;  who  flrali 
hear  and  f.naily  dctermhie  the  fame  :  But  if  it  fliall  appear 
to  the'juRiccs  that  reafonable  not'xe  was  not  given,  they 
Ihall  adjourn  the  appeal  to  the  next  quarter  fcfllons.  And 
the  juftices  may  order  to  the  party  for  whom  the  appeal  fhall 
be  determined  reafonable  cofts,  in  like  manner  as  concern- 
ing fetilemcnts  by  the  8  d?'  9  IF.  c,  30. — Provided, 

that 


Conffable.  407 


that  in  corporations  which  have  not  four  jafliccs,  the  over- 
leer  may  appeal,  if  he  thinks  fit,  to  the  feflians  of  the 
county.    /.  5»  6. 

And  the  juflices  in  fcffions  may  from  time  to  time  lay 
flown  or  alter  fuch  rules  and  regulations  as  to  any  cofts  or 
chcirgcs  to  be  allowed  to  any  perfon  by  virtue  of  this  ail, 
as  to  them  fhall  feem  juft  :  which  rules  and  regulations, 
having  received  the  approbation  and  fignature  of  one  or 
more  of  the  judges  of  allixe,  Ihail  be  bindmg,  and  not  other- 
wife,  on  all  pcrfons  whatfoevcr.    J.  9. 

Vin.    Concerning  his  account   and  removal  from  his 

office. 

T.  The  high  conflables  fhall  at  the  general  or  quarter  Account, 
fefhons,  if  thereunto  required,  account  for  the  general 
countv  rate  by  them  received  ;  on  pain  of  being  com- 
mitted to  gaol  until  they  fhall  account ;  and  fhall  pay  over 
the  money  in  their  hands,  according  to  the  order  of  the 
faid  court,  on  die  like  pain  :  And  all  their  accounts  and 
vouchers  lliall,  after  having  been  palled  at  the  laid  fcfTions, 
be  depofited  with  the  clerk  of  the  peace,  to  be  kept  amongft 
the  records,  and  infpected  by  auA'  juftice  without  fee.  12 
G.  2.  c,  29.  /.  8.  ' 

2.  And  in  fuch  manner  as  conflables  are  to  be  chofen,  Removal, 
in  the  fame  manner,  and  by  the  like  authority,  are  they  to 
be  removed  ;  fo  as  if  there  fhall  be  caufe  to  remove  and 
put  an  high  conllable  from  his  place,  it  hath  not  been 
thought  fit,  that  any  one  or  two  julf ices  fhould  do  it  upon 
their  difcretion,  but  that  it  fhould  be  done  by  the  greater 
part  of  the   julfices    of  that  divifion,    and  that  for   lome  ' 

juft  caufe  j  or  elfe  that   it  be  done  at  the  fellions.     Dait. 
.-.  28. 

And  it  feems  clear,  that  the  flierilF  or  fteward  of  the 
leet,  having  power  to  place  a  conftable  in  his  office,  have 
by  confequence  a  power  of  removing  hun,      2  Hazv.  63. 

And  alfo  the  juftices  of  the  peace  have  alfo  ufed,  for 
good  caufe,  to  difplace  all  fuch  conftables  as  have  been 
chofen  and  fworn  by  them.    2  How,  65. 

And  by  the  13  ^  14  C.  2.  c-  12.  if  a  conffablc  fhall 
continue  above  a  year  in  his  office,  the  felhons  may  dif- 
charge  him,  and  put  another  in  his  place,  till  the  lord  Ihali 
hold  a  leet.'  /.  15. 

And  if  the  court,  or  other  judge,  fhall  refufe  to  dif- 
charge  a  conffable,  the  king's  bench  m^y  compel  them  by 
mandamus,     2  Huvv.  65. 

D  d  4  .  A-    In- 
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A.     Indidment  for  not  taking  the  office. 

TH  E  jurors  for  our  lord  the  king  upon  their  oath  prejent^ 
that   A.  O.   late  of —  in  the  townjhip  of 

in  the  faid  county^  yeo7;wny    en  the day  of in  the 

year  of  the  reign  of and  long  before ^  and  always 


after  until  the  day  of  the  preferring  of  this  indi£lment^  was  and 

is  an   inhabitant  and  refuVmg  within  the  townflnp  of 

af^refaid^  in  tJ^e  county  aforefaidy  and  an  able  perfon  toferve  the 
office  of  tonfhible  for  the  faid  tozvnjhip ;   and  he  the  faid  A.  O. 

on  the  faid day  of ///  the  year  aforefaid^  in  the 

toivnfliip  aforcfaid,  at  the  court  Icct  of  A.  L.  lord  of  the  manor 

of^ aforefaidy  holden  before  A.  ^.- gentleman^  fleward  of 

the  faid  courts  by  the  fuitors  of  the  faid  courts  was  ele^ed  and 
chofeuy  according  to  the  ancient  cufovi  of  chufing  con  fables  for 
the  faid  townOAp^  for  one  year  from  thence  next  followmgy 
to  do  and  execute  all  and  fin  gala  r  thofe  things  which  belong  to 
the  office  of  conjlable ;  [or  otherwife  as  the  cuftom  fliall  be 
for  chafing  conftables  :]  and  that  the  faid  K.  O.  afterwards^ 

to  ivit,  on  the day  of in  the  year  aforefaidy  at 

the  townfjip  of aforcfaid^  had  due  notice  given  to  hini 

by  A.  B.  bailiff  of  the  afore]  aid  manor ,  of  his  being  fo  defied 
and  chofcn  conjlable  as  aforefiid^  and  then  and  there  was  by  him 
the  faid  A.  B.  reqtiircd  to  appear  before  ^.  P.  efquire^  then  and 
yei  one  of  his  majefly  s  jujlices  ajfigned  to  keep  the  peace  within 
the  [aid  county y  and  alfo  to  hear  and  determine  divers  felonies, 
irejpaffesy  and  other  rnf demeanors  in  the  faid  county  committed, 

en  the  j aid day  of in  the  year  aforcfaid.,  to  take 

his  oath  for  the  due  executing  the  faid  off ce  of  conflable  for  the 
fame  tozvnjhip^  according  to  the  duty  of  that  office  \  neverthelefs 
the  faid  A.  O.  his  duty  in  that  behalf  not  regarding^  but  con- 
triving and  intending^  wholly  to  negleEl  to  ferve  the  J  aid  offce  of 
conjlable  y  after  he  the  faid  A.  O.  ivas  fo  elected  and  chojen  into 

the  jaid  office  as  aforcfaidy  to  wit^  on  the  faid day  of 

in  the  year  aforefaid^  and  continually  afterwards  until 

the  day  of  taking  this  inquifttiony  at  the  townffjip  aforefaid^  in 
the  county  aforefaid^  unlawfully  and  conlemptuoufy  did  refufe, 
and  fill  doth  refufc^  to  take  bis  faid  oath  for  the  due  executing 
the  Jaid  offce  of  confable^  and  in  any  wife  to  execute  the  fame 
offce y  to  the  great  hindrance  of  juftice^  in  contempt  of  our  Jaid 
lord  the  king,  and  to  the  evil  example  of  all  others  in  the  like  cafe 
offending^  and  againfl  the  peace  of  our  faid  lord  the  king. 
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B.    Conftablc's  oath. 

O  U  P^all  well  and  truly  ferve  our  fovereign   lord  the 
king,  \jind  the  lord  of  this  leet^  if  1  worn  in  a  court 

leet] 


ieet]  in  the  office  of  conjiahle^  for  the  townjlnp  of fr 

the  year  cnjuing^  according  to  the  bejl  of  your  jkill  and  knovj' 
ledge:  So  help  you  God. 


Coni)i(tton. 

TH  E  power  of  a  juftice  of  the  peace  is  in  reftraint  of 
the  common  law,  and  in  abundance  of  inftances 
is  a  tacit  repeal  of  that  famous  claufe  in  the  great  char- 
ter, that  a  man  fiiall  be  tried  by  his  equals  ;  which  alfo 
was  the  common  law  of  the  land  long  before  the  great 
charter,  even  for  time  immemorial,  beyond  the  date  of 
hiflories  and  records.  Therefore  generally  nothing  (hall 
be  prefumed  in  favour  of  the  office  of  a  juflice  of  the 
peace;  but  the  intendment  will  be  againft  it.  Therefore 
where  a  fpecial  power  is  given  to  a  juftice  of  the  peace  by 
aft  of  parliament  to  convift  an  offender  in  a  fummary 
manner,  without  a  trial  by  jury,  it  muft  appear  that  he 
hath  ftridly  purfued  that  power  ;  otherwife  the  common 
law  will  break  in  upon  him,  and  level  all  his  proceedings. 
Therefore  where  a  trial  by  jury  is  dilpenfed  withal,  yet  he 
muH  proceed  neverthelefs  according  to  the  courfe  of  the 
common  law  in  trials  by  juries,  and  confider  himfelf  only 
as  conftituted  in  the  place  both  of  judge  and  jury.  There- 
fore there  muft  be  an  information  or  charge  againft  a  per- 
fon  ;  then  he  muft  be  fummoned  or  have  notice  of  fuch 
charge,  and  have  an  opportunity  to  make  his  defence ; 
and  the  evidence  againft  him  muft  be  fuch  as  the  com- 
mon law  approves  of,  unlefs  the  ftatute  fpecially  direfteth 
otherwife  ;  then,  if  the  perfon  is  found  guilty,  there  muft 
be  a  conviftion,  judgment,  and  execution,  all  according 
to  the  cmufe  of  the  common  law,  dire6led  and  influenced 
by  the  fpecial  authority  given  by  ftatute  ;  and  in  the  con- 
clufion,  there  muft  be  a  record  of  the  whole  proceedings, 
wherein  the  juftice  muft  ftt  forth  the  particular  manner 
and  circumftances,  fo  as  if  he  fhall  be  called  to  account 
for  the  fame  by  a  luperior  court,  it  may  appear  that  he  hath 
conformed  to  the  law,  and  not  exceeded  the  bounds  pre- 
fcribed  to  his  jurifdiftion. 

The  difHculty  of  drawing  up  a  conviOion  in  due  form, 
hath  induced  the  legiflature  to  inftitutc  a  more  apt  and 
compendious  method  in  divers  inftances ;  and  it  were  to 
be  wiftied,  in  eafe  of  the  juftices,  that  this  provifion  might 
be  made  more  general.  Thefe  fummary  forms  of  con- 
viclions,  which  arc  fpecially  diredlcd  by  ad  of  parliament. 


^lo  Coabtcfion. 

ar<^  intcrfpcrfcd  throughout  this  book  under  tlic  titles  to 
which  tiiey  do  rcfpccli\'ely  belong. 

Other  forms  of  convittions,  which  arc  left  at  large  ac- 
cording to  the  courfe  of  the  common  law  (having  no  prc- 
fciiptive  form  of  words  direfled  by  any  a£i  of  parliament] 
are  likewife  drawn  forth  at  length  under  divers  titles  ;  par- 
ticularly, concerning  fuch  matters  as  have  been  often  con- 
troverted in  the  courts  above,  occafioncd  either  bv  the 
largcnefs  of  the  penalties,  or  fometimes  by  the  greatncfs  of 
the  offenders;  as  in  cafes  of  riots,  forcible  entries,  game 
dcfh-o)'ing,  and  fuch  like. 

It  remaineth,  under  this  title,  to  infert  one  general 
precedent  or  form  of  conviction  for  the  v/holei  which 
may  be  to  the  efie6t  following  : 

General  form  of  convi(5lion. 

Wcflmorland.    "O  ^   ''  remembered.,  that .  en  the clay 

X3    of in   the year    of  the  reign 

of by  the  grace  of  God.,  of  Great  Britain,   France,   and 

Ireland,  king.,  defender  of  the  faith,  and  jo  forth,  at 

m  the  county  of aforcfaid.  A,  I.  of cojncth  before 

me  I.  P.  efquire,  one  of  the  juflices  of  our  f aid  lord  the  king, 
affigned  to  keep  the  peace  of  our  f aid  lord  the  king  in  the  f aid 
tomrty,  and  afjo  to  hear  and  deter-fnine  divers  felonies,  trefpafj'cs, 
and  other  mifdemeanors  in  the  faid  county  committed,  \_>'e/iding 
near  to  the  place  where  the  ojf'cnce  herein  cfter  mentioned  luas 
committed ;  or  as  ihe  ftatute  requires]  and  give  ih  yne  the  faid 

ju/lice  to  underffand  and  he  informed,  that  one  A.  O.  of 

/«  the  faid  county,  yeoman,  on   the —day  of now  laf 

fafl,  at  — in  the  faid  county,  did  [here  fet  forth  the  fa6t, 

in  the  words  of  the  flatute  as  near  as  may  be]  againjl  the 
fonw  of  the  flatute  in  fuch  cafe  made  and  provided :  and  af- 

tcrwards,   upon  the  afore  faid-, day  of in  the  year 

aforcfaid,   at aforefaid,  in  the  county  aforcfaid,  he  the 

hid  K.  O.  after  being  duly  fummoned  in  this  behalf  before  mc, 
thejuflice  aforefaid,  appearelh  and  is  prejent,  in  order  to  make 
his  defence  againjl  the  faid  charge  contained  in  the  faid  informc- 
tion,  and  having  heard  the  fame,  he  the  faid  A.  O.  is  ajkedhy 
me  the  faidjuflice,  if  he  can  fay  any  thing  for  hinfelf,  why  he 
the  faid  A.  O.  Jhould  not  be  convicted  of  the  premiffes  above 
charged  upon  him  inform  aforefaid ;  "who  pleudeth  that  he  is  not 

guilty   of  the  faid  offence.      Neverthelefs   on  the  ■ day 

of aforcfaid,  in  the  year  aforcfaid,  at aforefaid, 

in  the  county  aforefaid,  one  credible  zuitnefs,  to  ivit.  A,  W. 

Qf yeoman,  comet h  before  me  the  jufice  aforefaid,  aiid  h^ 

pre  me  the  fame  jufice  upon  his  :ath  on  the  holy  gofpet  to  him 
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then  and  there  hy  me  the  jujlice afarejaid  admin'ijlered^  depofeth^ 
Jw^areih^  ami  on  his  oath  uforejaid  affirmeth  and  faith ^  that 

the  aforejaid  A.  O.  on  the day  of aforefaid^  in  the 

year  aforefaid^  at aforefaid^  in   the  county  aforefaid^ 

did  [here  again  fet  forth  the  fact,  or  fo  much  thereof  as  is 
fudicient  to  convi6l  the  offender]    And  thereupon  ihe  afore- 

fiid  A.  O.  the day  of aforefaid^  in  the  year  afore~ 

J  aid,  before  7ne  the  jufiice  aforefaid,  by  the  oath  of  one  credible 
witncfs  afarefaidy  according  to  the  form  of  the  flat  ate  aforcfaid 
is  conviSled\  and  for  his  offence  aforefaid  hath  forfeited  the 
Jum  of— —  of  lawful  money  of  Great  Britain,  to  he  diflributcd 
as  the Jlatute  aforefaid  doth  direSi.  In  witnefs  whereof  I  the 
[aid  jufiice  to  this  prefent  record  of  the  convi£iion  as  aforefaid^ 

have  fct  my  hand  and  fcal  at afrcfaid,  in  the  county 

aforefaid,  the  day  and  year  fr/i  above-zvritien. 

If  he  confeffes  the  fact  then  fay,  — —  And  hccaufe  thefaid 
A.  O.  hath  nothing  to  fay,  ifir  can  fay  any  thing  in  his  own  de- 
fence touching  and  concerning  the  premiffes  aforcfaid,  hut  doth 
of  his  own  accord  freely  and  voluntarily  achiotvkdge  and  confefs 
all  andjingular  the  faid  prcmifjls  to  be  true,  in  manner  and  form 
as  the  fame  are  charged  upon  him  in  the  faid  information :  and 
hccaufe  all  andjingular  the  premiffes  being  heard  and  fully  under^ 

flood  by  me  the  jcnd  jujlice,   it  ynanifejlly  appears  to  me 

Or,  if  the  party  hath  been  fummoned,  and  dutii  not  ap- 
pear, then   fay,  JVhereupon,  on  the  Jaid — ■ day 

cf in  the  year  aforcfaid,   at aforcfaid,  in  the 

county  aforefaid,  he  the  faid  A.  O.  zvas  duly  Jummoned  in  this 
behalf,  to  appear  hcj'ore  me,  in  order  to  make  his  defence  againji 
the  Jaid  charge  contained  in  thefaid  information,  hut  the  faid 
A.  O.  dsth  negled  to  appear  before  me,  and  doth  not  appear, 
nor  make  any  defence  againfl  thefaid  charge  as  aforefaid:  There- 
fore I  the  Jaid  jufiice,  on  thefaid day  of in  the 

year  aforefaid,  at aforefaid,  in  the  county  aforefaid,  do 

proceed  to  examine  into  the  truth  of  thefaid  complaint ;  And 

A.  W.  of  — a  credible  witncfs  oometh   before  me  the 

jufiice  aforefaid,  and  before  me  the  fame  jujlice  upon  his  oathy 
Sec. 

Cometh  before  me^  A  convidion  ought  to  be  in  the  pre- 
fent tenfc,  and  not  in  the  time  pafl.  L,  Raym.  1376. 
Str.  608.     Roberts"?,  cafe. 

And  giveth  me  to  underjland  and  he  informed']^  A  conviflion 
ought  to  be  on  an  information  or  complaint  precedent. 
M.  II  W.  K.  and  Fuller.     L.  Raym.  510. 

That  one  A.  O.  of in  the  faid  county,  yeoman,  Zlc.~\ 

All  ads  which  fuhjeft  men  to  new  and  other  trials,  than 
thofc  by  which  they  ought  to  be  tried  by  the  common  law, 
pught  to  be  taken  ftri6tly  ;  and  the  court  of  king's  bench 
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will  require,  that  it  do  appear  upon  the  face  of  fuch  pro- 
ceedings, that  the  faQ  was  an  offence  within  the  aft,  and 
that  the  juflices  have  proceeded  accordingly.  M,  i  An, 
K.  and  Chandler,     i  Salk.  578.     L.  Raym.  581. 

Therefore  the  particular  manner  of  the  offence  ought 
fo  be  fet  forth.  Thus  in  the  cafe  of  fwearing,  before  the 
legiflature  by  the  ad  of  the  19  G.  2.  had  dircded  a  fum- 
mary  form  of  words,  for  the  conviftion,  it  was  required 
not  only  to  fet  forth  that  the  perfon  had  curfcd  or  fworn  in 
general,  but  the  particular  oaths  and  curfes  were  to  be  fet 
forth,  that  the  court  might  judge  thereupon,  whether  they 
were  indeed  oaths  and  curfes  or  not.  H.  8  G.  K.  and 
Sparlht^.     Str.  497. 

And  in  the  cafe  of  K.  and  Roberts^  M.  11  G.  which 
was  a  conviftion  for  fwearing  150  oaths  in  thefe  words 
hy  God,  and  curfmg  150  curfes  in  thefe  words  God  damn 
yoUy  this  matter  was  carried  fo  far,  that  it  was  infilled  this 
was  not  fufficient,  but  that  the  oaths  and  curfes  ought  to 
have  been  fet  forth  150  times  each.  But  the  oaths  and 
curfes  being  all  only  in  the  fame  words  over  again,  the 
court   held    the  convi6lion    good.     Sir.  608.     L.   Raym. 

And  it  feemcth,  that  a  conviftion  on  a  penal  fiatute 
ought  exprellv  to  fhew,  that  the  defendant  is  not  within 
anv  of  its  provifoes ;  fur  fmce  no  plea  can  be  admitted  to 
fuch  a  convi6lion,  and  the  defendant  can  have  no  remedy 
againft  it,  but  from  an  exception  to  fome  defecS);  appear- 
ing in  the  face  of  it,  and  all  the  proceedings  are  in  a  fum- 
mary  manner,  it  is  but  reafonable  that  fuch  a  conviction 
ihould  have  the  higheft  certainty,  and  fatisfy  the  court,  . 
that  the  defendant  had  no  fuch  matter  in  his  favour,  as  the 
ilatute  itfelf  allows  him  to  plead.      2  Haw.  250. 

But  in  the  cafe  of  K.  and  Ford^  T.  9  G.  There  was  a 
convidion  on  the  3  C  c.  3.  for  keeping  an  alehoufe  with- 
out licence  ;  and  it  was  objeBed,  that  in  the  aft  there  was 
a  pfovifo  to  exempt  perfons  who  had  been  punifhed  by  the 
former  law  of  the  5  b'  6  Ed.  6.  c.  25.  and  therefore  it 
fhould  have  been  faid,  he  had  not  been  proceeded  againft 
upon  that  a6f  :  But  by  the  court,  That  coming  in  by  way 
of  provifo,  he  ihould  have  inf;ited  on  it  in  his  defence;  it 
appears  he  was  afked  what  he  had  to  fay,  and  therefore  we 
may  reafonably  prefume  he  had  no  fuch  defence  to  make. 
And  the  conviftion  was  confirmed.     Str.  555. 

And  in  the  cafe  of  K.  and  Bryan^  M.  12  G.  2.  The 
defendant  was  convifted  on  the  gin  aft  ;  and  an  excep- 
tion was,  taken,  that  there  was  no  averment,  that  it  was 
not  fold  to  be  ufed  in  medicine  :  and  the  cafes  on  the  game 
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acl  were  mentioned,  where  in  conviftious  it  is  necefTary 
to  exclude  all  the  qualifications  for  killing  game.  On  the 
other  hand,  it  was  infilled,  that  the  reafoa  of  that  was, 
becaufe  thofe  were  in  the  enafting  claufe,  whereas  this 
about  medicine  comes  in  by  way  of  provifo,  and  is  by 
way  of  defence  to  be  fiiewn  on  the  defendant's  part :  And 
for  that  purpofe  was  cited,  M.  ii  G.  K.  and  Theed ; 
where  in  a  conviilion  for  obftrufting  an  excife  officer  on 
the  8  An.  c.  g.  it  was  objefted,  that  it  not  being  averred. 
to  be  in  the  day,  it  fhould  have  been  fhewn  that  there  was 
a  conftable  prcfent,  which  is  made  necefiary  in  tlie  night  ; 
but  was  held  to  be  well,  and  its  being  in  the  night  fhould 
have  been  (hewn  on  the  defendant's  part.  And  by  the 
court,  This  is  brought  within  the  general  ena6lii]g  claufe  : 
and  the  true  diftin6lion  is,  where  the  extenuation  comes 
in  by  way  of  provifo  or  exception.  And  the  convi6lion 
was  confirmed.     Sir.  1 1  o  i . 

At in  the  f aid  county]  E.  26  G.  2-    K.  v.  Jeffrie. 

This  was  a  convidion  on  the  lottery  aft,  22  G.  3,  c,  47. 
The  information  charged,  that  on  the  loth  March  1786, 
Thomas  Jeffries  did,  in  Great  ^leeti's  Street^  in  the  parilh,  i^c. 
take  and  receive  of  Thomas  jachforiy  is.  <^d.\  and  in  con- 
fideration  thereof,  did  agree  to  pay  to  him  one  guinea,  if 
No.  18,433  Ihould  be  drawn  on  the  30th  day  of  drawing  the 
lottery.  The  evidence  was,  "  That  on  the  loth  March 
laft,  Jnchjon  infured  perfonally  with  the  faid  Jeffries  the  faid 
ticket,  and  paid  2s.  (^d.  to  receive  one  guinea  if  drawn 
blank  or  prize  on  the  30th  day  of  drawing." — Erjkine  ob- 
jefcted,  that  the  evidence  did  not  prove  the  offence  to  be 
committed  in  the  place  laid  in  the  information,  which  it 
ought  to  have  done  ;  for  wherever  the  jurildlMion  of  the 
magiftrates  v/ho  try  the  offence  is  local,  the  offence  muft  he 
proved  to  have  been  committed  within  their  jurifdidlion. 
And  of  this  opinion  was  the  court.  Conv.  qualhed. 
CaJ.  by  Durnf.  and  Eaff  241. 

Being  duly  Jmnmoned ]  T.  \\  G.  K.  and  Venahks.  The 
court  were  unanimoully  of  opinion,  that  the  party  ought 
to  be  heard,  and  for  that  purpofe  ought  to  be  fummoned  in 
fa6l ;  and  that  if  the  jullices  proceeded  againft  a  perfon 
without  fummoning  him,  it  v/ould  be  a  mifdemeanor  in 
them,  for  which  an  information  would  lie.  L.  Raym. 
1406. 

And  in  the  cafe  of  K.  and  Allington,  II.  12  G.  On  affi- 
davit that  no  fummons  was  had,  the  court  granted  an  in- 
formation againft  the  juftice  v^ho  made  the  conviftion. 
^7r.  67  S. 
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//.  6  G.  K.  znAyohnfon.  T1)C  defendant  was  convlfled  i 
for  keeping  a  gun.  And  exception  was  taken,  that  there  ' 
was  not  a  reapnabJe  fummons ;  for  it  was  made  to  appear 
the  fame  diiy,  which  might  he  impoflihle  upon  account  ot 
the  dillancc,  or  the  fummons  being  fcrved  late,  and  hii^ 
witneffes  might  not  be  got  together  on  fo  fliort  a  warning: 
then  it  was  to  appear  at  the parijh  aforeja'id^  whereas  there 
were  two  parifhes  mentioned  before  ;  fo  the  man  might 
have  gone  to  one,  whilft  they  were  convicting  him  at  the 
other.  It  was  anfwered,  that  the  defendant  appeared  at 
the  time,  and  made  defence  ;  fo  that  cures  all  defccls 
in  the  fummons.  And  by  the  court,  The  anfwcr  is  right. 
Str.  261. 

//.  3  G.  K.  and  Simpfon.  The  defendant  Was  co"nvl6lcd 
for  deer-ftealing ;  and  the  conviftion  fet  forth,  that  he 
had  been  fummoned  to  appear  before  the  juftlces,  but  it 
did  not  appear  he  ever  was  before  them.  Exception  was 
taken  to  this,  that  as  no  appeal  lies  in  this  cafe,  the  ju- 
ilices  (hould  have  not  proceeded  in  the  abfence  of  the  party, 
efpecially  where  it  may  end  in  a  corporal  punifhment,  as 
it  may  do  here  for  want  of  a  dillrels.  And  at  another 
day,  on  confideration,  Parker  C.  J.  delivered  the  rcfolu- 
tion  of  the  court  :  We  are  all  of  opinion,  the  offender 
may  be  conviiled,  without  appearing.  The  flatute  is 
filent  as  to  the  method  of  proceeding,  and  the  law  of 
England^  it  is  true,  in  point  of  natural  juftice,  always  re- 
quires the  party  charged  with  any  offence,  to  be  heard  be- 
fore he  be  condemned  in  judgment;  but  that  rule  muft 
have  this  exception,  unlefs  it  is  through  his  own  default ; 
were  it  otherwife,  every  criminal  might  avoid  convidlion. 
Str.  4.4. 

But,  generally,  it  is  not  neceffary  to  fet  forth  the  fum^ 
mom  in  the  conviction  ;  for  although  no  fummons  is  fet 
forth,  yet  the  court  will  intend  one:  but  where  a  fum- 
mons is  fet  forth,  and  that  fummons  appears  to  be  irre':^ular, 
the  court  wall  quafh  the  conviction,  there  being  then  no 
room  to  interid  any  other  fummons.  1 1  C.  K.  and  Fena^ 
lies.      I  Seff.  C.  zio.    L.  Raym.  1405. 

One   credible  xvitnefs^  to  wit.  A.  W.  of yeoma7i~\ 

It  is  requifite  to  name  the  witncfs,  that  it  may  appear  he 
is  not  the  fame  perfon  who  was  the  informer  \  for  an  in- 
former v.'ho  hath  a  fhare  of  the  penalty,  is  never  allowed 
to  be  a  witnefs,  unlefs  in  cafe  where  a  ftatute  Ihall  fpeciall)^ 
fo  dire6l  it. 

On  his  oath  aforefaid  affinneth   and  faith~\    In  all   con- 
viftior»s,  being  in  the  nature  of  judgments,  the  whole  evi- 
dence 
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i^cncc  oua,l^t  to  be  fet  forth,  or  at  Icaft  fo  much  thereof  as 
is  fufHcient  to  warrant  tlie  convic^llon  ;  that  the  court  of 
kuig's  bench  may  ji^'Jge  of  the  fufficlcncy  thereof:  but 
othervvife  it  is  in  orders  which  are  authoritative.  And  fo 
it  was  laid  down  in  the  cafe  of  K,  and  Floyd^  M.  8  G.  2. 
which  was  thus ;  A  motion  was  made  to  quafh  an  order  of 
felTions,  made  under  the  ilatute  of  tlie  I  fF.  c.  21.  f.  6. 
whereby  tb.e  defendant  was  adjudged  guilty  upon  full  procfo^ 
the  charge  againll  him,  and  that  he  be  difcharged  from  his 
office  of  clerk  of  the  peace,  upon  the  objection  that  the 
evidence  is  not  fet  out  :  but  it  was  adjudged  after  confide- 
ration  that  this  was  an  order,  and  therefore  the  eviderce 
need  not  be  (hewn  :  but  that  it  would  be  othervvife  if  it  was 
a  conviftion.     Amir.  82.   Sir.  996. 

M.  5  G.  2.  K.  and  Thccd.  A  conviclion  on  the  candle 
aft  was  quafhed,  becaufe  the  evidence  was  not  fet  out;  it 
being  only  alledgcd,  that  the  offence  v,' as  fully  and  duly 
proved .     Str.  919.     2  Barnard.  16,  73. 

T.  6  G.  K.  and  Baker.  A  conviction  for  taking  pil- 
chards againft  the  form  of  the  flatute,  <^naflicd  ;  becaufe 
the  witnefs  fwears  generally  that  the  defendant  is gullfy  of 
the  preniiJJ'eSy  and  that  is  taking  upon  himfelf  to  Iwcar  the 
law.     Str.  316. 

E.  I  G.  3.  K.  againll  Vipont  and  others.  The  con- 
viftion  was,  that  the  defendants,  having  heard  the  charge^ 
(of  confpiring  to  advance  their  wages  in  the  v/oollen  nia- 
nufacSlure),  and  being  called  upon  by  the  juftices  to  fliew 
caufe  why  they  fhould  not  be  convicted,  and  having  no- 
thing to  fay  whereby  to  defend  themfelves,  are  therefore 
convifted  :  And  quafiied  by  the  court ;  becaufe  the  evidence 
ought  to  be  particularly  fet  forth,  that  the  court  mav  judge 
thereof;  and  it  muft  l-.e  given  \\\  pretence  of  the  defendant, 
that  he  may  ha\c  an  opportunity  of  crofs-cxamijiatioii. 
Biirroxv,  Man sf  eld,  1 163. 

E.  7  G.  3.  K.  and  Kilktt.  The  defendant,  being  a  cler- 
gvman,  was  convicted  for  neglefting  to  read  the  acl 
againll  profane  curfmg  and  fwearing.  Tlie  convidlioa 
fully  fet  forth  the  offence  as  charged  in  the  information  \ 
and  then  goes  on,  fctring  forth  that  the  defendant  wa-; 
fummoned,  and  having  ntglefted  to  appear,  thejuflice  pro- 
ceeded to  examine  into  the  truth  of  the  charge,  and  the 
fame.,  as  fet  forth.,  being  duly  proved  before  him.,  he  adjudges 
the  defendant  guilt)'.  By  the  court :  It  is  now  fully  fet- 
tled, that  upon  a  conviction  the  evidence  oncrht  to  be  fet 
out,  that  the  court  may  judge  v/liethcr  the  juHiccs  ha%-£ 
done  right ;  but  upon  an  order  it  is  not  neceftary.  Burr, 
Mansfeld.  2063. 
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And  for  his  offence  aforefatd~\  E.  26  G.  3.  K.  v.  Solomons, 
This  was  a  conviftion  on  the  lottery  a£t  22  G.  3.  c.  47. 
The  information  as  fet  forth  in  the  conviftion  was,  that 
Solvnons  did  keep  an  office  for  dealing  in  Jfjares  of  lottery  tickets 
without  a  licence  ;  and  alfo  did  keep  an  office  for  regiftering 
the  numbers  of  lottery  tickets  without  a  licence^  ^c.  and  the 
faid  Solomons  was  thereupon  convidled  of  thi*  faid  offence 
charged  upon  hiniy  in  and  by  the  faid  information,  ifjc.  ac- 
cording to  the  form  of  the  flatute,  i^c.  for  which  faid  of- 
fence he  was  adjudged  to  have  forfeited  lool. — By  the 
court :  The  conviftion  is  bad,  for  there  is  a  dupUcity  of 
charge;  the  defendant  is  charged  with  a'^fl//;;^  in /hares  of 
lottery  tickets,  and  with  regifering  tickets  without  licence  ;  and 
he  is  convi£led  of  the ya/V  offence,  fo  that  it  does  not  ap- 
pear of  which  offence  he  is  convidled.  A  conviction  mull 
be  good  in  all  its  parts ;  the  information  mult  be  fupported 
by  the  evidence,  and  the  judgment  mull  be  fupported  by 
both.  Here  the  defendant  is  charged  with  two  dillinft  of- 
fences, each  of  v^^hich  would  fubjedl  him  to  a  feparate  pe- 
nalty ;  and  fuppofing  they  could  have  been  included  in  one 
conviftion,  which  is  to  be  doubted,  the  defendant  fliould 
have  been  convidled  of  both.  A  judgment  for  too  little 
is  as  bad  as  a  judgment  for  too  much.  Conv.  quaflied. 
Caf.  hy  Durnf  and  Eafl.  249. 

And  for  his  offence  aforefaid  hath  forfeited']  H.  1  G.  2.  K. 
and  Hatvkes.  A  conviftion  for  killing  a  deer  was  quafhed, 
bccaufe  it  was  only he  iscofividied,  without  any  judg- 
ment of  forfeiture.     •S'/r.  858. 

And  in  the  aforefaid  cafe  of  the  King  againll  Vipont  and 
others,  the  convitlion  not  adjudging  the  forfeiture^  was  for 
that  reafon,  as  well  as  the  other  above  mentioned,  deter- 
mined to  be  ill ;  efpecially  as  the  llatutc,  upon  which  the 
conviftion  was  made,  leaves  the  judgment  difcretionary 
concerning  the  duration  of  the  punifliment,  the  offender 
being  to  be  imprifoned  by  the  jullices  for  any  time  not  ex- 
ceeding three  months.     Burr ozv,  Mansfield.    1163. 

To  he  diflrihuted  as  the  fatutc  aforefaid  doth  direSf^  M. 
g  An,  K.  and  Barret.  A  convidion  for  deer  ftealing  did 
fet  forth,  that he  is  convi^ed,  and  pall  fofeit  30  /,  ac- 
cording to  the  form  of  the  flatute,  without  making  a  diltri- 
bution,  which  ought  to  be  10  1  to  the  informer,  10  1  to 
the  party  grieved,  and  10  I  to  the  poor.  ^  But  by  tlie  court. 
This  is  well  enough  \  for  by  thellatute  he  is  only  to  forfeit 
in  cafe  he  has  goods,  which  is  conditional,  and  not  abfolut^; 
xSalL  383.    . 
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"  M.  28  G.  3.  A'.  V,  Dimpfy',  PcffSy  and  others.  The 
ticfendants  were  feverally  convitled  before  three  juftices, 
for  retufing  to  receive  foldicrs  regularly  quartered  and  bil- 
letted  upon  them.  Thcfe  convidlions  were  removed  by 
certiorari^  for  the  purpofe  of  taking  the  opinion  of  ths 
court  upon  the  conflrudion  of  thq  mutiny  a6t,  -whether 
alehoufe- keepers  arc  bound  to  take  in  horfes  as  well  as  fol- 
diers.  But  as  there  was  a  decifive  objedion  to  the  form  of 
the  (lonvidions,  the  general  queflion  was  not  difcuffed* 
Each  of  the  convidiorts  concluded  as  follows :  And  ive  do 
adjudge^  that  for  the  offence  aforejaid^  he  the  Jaid  defendant 
hath  forfeited  the  f urn  of  ^1  of  lawful  money  of  Great  Britain, 

to   be  difpofed  of  as  the  laiu  directs, Laiu    obje6led, 

That  there  was  no  diftributioil  of  the  penalty  by  the  juf- 
tices. The  penalty  is  diredled  to  be  applied,  in  the  firft 
place,  to  make  fatisfaftion  to  the  foldicr  for  any  expence 
he  may  have  been  put  to,  by  reafon  of  his  not  being  bil- 
letted  as  the  jultices  fliall  diredt,  and  the  remainder  is  to  be 
paid  to  the  poor  of  the  parifh.  He  admitted,  that  where 
the  ftatute  diRributes  the  penalty  in  certain  proportions,  it 
need  not  be  diftributed  by  the  juftices  in  the  convidion  ; 
but  where  it  is  difcretionary  in  the  juftices  to  diftribute  the 
penalty  in  fuch  proportions  as  they  fhall  direft,  that  difiri- 
butiort  mufl  appear  upon  the  conviction  itfelf. — Erfkine 
contra.  The  juftices  were  not  bound  to  fct  forth  in  the 
conviftion  the  manner  in  which  they  have  exercifed  their 
difcretion  as  to  the  diflribution  of  the  penalty.  At  the 
time  of  the  convidion  the  penalty  is  not  levied,  and  non 
conjlat  that  it  ever  will ;  fo  that  it  is  impoftible  to  diftribute 
it  till  it  is  raifedi  It  may  be  done  at  a  rubfequent  time,  and 
the  court  will  not  prefumethat  the  juftices  will  not  do  their 
dutv. — Per  Curiam  :  A  judgment  is  an  entire  thing  ;  and 
one  part  of  it  cannot  be  given  at  one  time,  and  another  at 
a  fubfequent  period.  Tlie  diftribution  of  the  penalty  is 
part  of  the  judgment,  and  it  ought  to  appear  on  the  record. 
Conv.  qualhed.    Caf.  by  Du7-nf  and  Eafh  v.  2.  96. 

After  all  ;  thefe  convitTtions,  being  tedious  and  troublc- 
fome,  are  never  drawn  up  in  f:;rm,  till  occafion  calls  them 
forth ;  as  if  they  be  to  be  recorded  at  the  feftions,  or  re- 
moved into  a  higher  court  by  certiorari. 

Note  ;  On  a  fuggeftion  that  the  defendant  hath  a  title 
to  the  thing  in  queltion,  a  prohibition  will  be  granted  by 
the  king's  bench,  before  or  alter  convi<5lion,  to  ftay  the 
juftice  from  proceeding  ;  for  without  doirbt,  if  the  defend- 
ant have  but  a  colour  of  t!tic,  the  juftices  have  no  jurif- 
di6lion  in  the  caufe,  as  where  the  defendant  was  conviftcd 

Vol.  I.  £  e  ^or 
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for  cutting  trees,  where  he  had  a  right  of  common.     L. 
Raym.   901. 


Short  chuck-      "O  Y  the  25  G.  3.  c.  56.     No  perfon,  after  25th  July 

ing  &c.notto    J3   j-g-    (hall  ufe,  in  the  making  of  rrt^/-?/,  ha-wfers,  or 

ing  cordage  for   Other  ropcs  tor  the  ule  or  ihipping,  or  knowingly  Icll  the 

(hipping.  fame,  in  the  manufaitnring  whereof  there  fhall  have  been 

ufed    any  hemp,   ufually  known    by  the  names   of  fhort 

chucking,  half  clean,  whale  Une,  or  other  topping,  cor- 

■tlilla,  damaged  hemp  bought  at  pubUck  or  other  fales,  or 

any  hemp  from  which  the  ftaple  part  thereof  fhall  have  been 

taken  away  by  the  manufadlurer ;  on  pain  of  forfeiting  (if  he 

be  the  manufacturer  thereof)  fuch  cable,  hawfer,  or  otlier 

rope,  and  treble  the  value  thereof;  and  if  the  vender  (and 

not  the  manufafturer),  he  fliall  forfeit  a  fum  equal  to  treble 

the  value  thereof.  /.  2. 

Cordage  to  be         And  for  the  better  diftinguifliing  the  quality  of  fuch 

rfiftinguifhed  as.  j.Qpgg    whenever  the  fame  fliall  be  manufactured  in  whole 

fiapU  and  trfe-  r.     '  ,  r         ^  r  ■  1  -.  •       1  1  1  •         n  i 

rior,  or  m  part,  the  ufe  whereor  is  not  prohibited  by  this  act,  and 

the  quality  whereof  (liall  be  inferior  to  clean  Peterfburgh 
hemp,  the  fame  ihall  be  deemed  inferior  cordage^  and  the 
maker  Poail  diftinguifli  the  fame  by  running  from  end  to 
end  thereof,  three  tarred^mark  yarns,  fpun  with  turn  con- 
trary to  that  of  rope  yarn,  and  alfo  one  like  tarred  yarn  in 
every  other  rope  for  the  ufe  of  Ihipping  ;  and  lliall  mark  or 
write  on  a  tally  to  be  affixed  thereon,  the  word  JIaple  or 
inferior  (as  the  cafe  fhall  be),  and  alfo  his  name  figned  by 
himfelf  or  his  attorney,  together  with  the  name  of  the 
place  where  manufactured  ;  and  in  default  thereof  every 
fuch  manufafturer  fhall  forfeit  10  s  for  every  hundred' 
.weight.  /.  3,  4- 
Penalty  en  put-  And  if  any  fuch  rope-maker  fhall  wilfully  or  knowingly 
name\o^^cord»  Permit  or  fuffer  his  name  to  be  put  as  aforefaid  to  any  fuch 
age.  ropes,  not  being  of  his  own  proper  manufaduring ;  or  if 

the  vender  or  proprietor  of  any  fuch  ropes,  or  any  other 
•  perfon  whatfoever  wilfully  and  knowingly  mark  upon  the 
tally  aiTixed  thereon,  the  name  of  any  perfon  not  being  the 
maimfafturer  thereof,  he  fhall  forfeit  20  1.    /.  5. 
Pen.iixy  on  And  if  any  perfon  fliall  make  any  cables  of  any  old  or 

'^^j*^"S  "''''^s    worn  fluff,  which  Ihall  contain  above  7  inches  in  compafs, 
he  Ihall. forfeit. .fgur  times  the  value  thereof.    /•  6. 

Ani 


.  And  when  any  {hip  belonging  to  any  of  his  ma-  Importing 
jefty's  fubjefts  refident  in  Great  Britain  or  in  the  Britijh  '^°' 
Colonies^  Ihall  come  into  any  port  in  this  kingdom,  the 
maiter  at  the  time  of  making  his  entry  at  the  cuftom 
houfe,  fhall  make  entry  on  oath  of  all  foreign  made  cor- 
dage on  board  for  which  no  duties  have  been  paid  (ftand- 
ing  and  running  rigging  in  ufe  excepted) ;  and  fuch  mafter 
(hall,  before  fuch  fhip  be  cleared  inwards,  where  any  dif- 
charge  fhall  be  made  of  her  lading,  pay  for  fuch  foreign 
made  cordage  as  fhall  be  fpecified  or  mentioned  in  the  faid 
entry,  the  like  duties  as  by  the  laws  now  in  being  are 
charged  upon  foreign  made  cordage  imported  into  thi« 
kingdom;  and  if  fuch  mafter  fhall  make  default  herein, 
fuch  foreign  made  cordage  on  board  fuch  fhip  fhall  be 
forfeited,  and  he  fhall  alfo  forfeit  20s  for  every  hundred 
weight  thereof,    f.  8. 

But  the  fame  fhall  not  extend  to  cordage  brought  from 
the  Eaji  Indies  ;  nor  to  the  materials  at  prefent  in  the  ufe 
of  any  fliip  built  abroad  before  the  pafhng  of  this  a6l  the 
property  of  any  Britijh  fubjeft.    f.  9,  10. 

All  pecuniary  penalties  or  forfeitures  by  this  a£l  impofed  Penalties  iiow 
J-  It  1-1  jrr^  ^     to  be  recovered 

exceeding  5 1,  are  to  be  recovered  m  the  courts  at   yyeft-  and  applied. 

viinjier\  if  not  exceeding  5I,  the  fame  may  he  levied  by 
diftrefs,  by  one  juflice,  on  the  oaths  of  two  witnefTes;  and 
if  fufficient  diflrels  cannot  be  found,  fuch  juflice  fliall  com- 
mit the  offender  to  the  common  gaol  or  houfe  of  correc- 
tion for  any  time  not  exceeding  three  calendar  months, 
nor  lefs  than  feven  days,  or  until  fuch  penalty  and  all  cofls 
and  charges  fhall  be  paid.  And  aH  fuch  penalties  and  for- 
feitures, and  alfo  all  cordage  which  fhall  be  forfeited,  fhall 
be  paid  and  delivered  to  the  perfon  who  fhall  fue,  who  may 
fell  or  otherwife  difpofe  of  fuch  cordage  (after  being 
cut   into  lengths  not  exceeding  12  feet)  to  his  own  ufe. 

Provided  always,  that  if  any  perfon  fliall  think  himfelf  Appeal, 
aggrieved  by  any  thing  done  in  purfuance  of  this  aft,  and 
for  which  no  particular  method  of  relief  is  appointed,  he 
may,  within  four  months  after  fuch  matter  fhall  have  been 
done,  appeal  to  the  feffions,  giving  14  days  notice  in  writ- 
ing of  his  intending  to  appeal,  and  the  matter  thereof,  to 
the  perfon  appealed  againft,  and  within  four  days  after 
giving  fuch  notice,  entering  into  recognizance  before  foms 
juflice  with  tv^'o  fureties,  to  try  fuch  appeal,  and  abide  the 
order,  and  pay  fuch  cofls  as  fhall  be  awarded  at  fuch 
fcflions :  and  on  due  proof  of  fuch  notice,  and  entering 
into  fuch  recognizance  as  aforefaid,  the  juflices  at  fuch 
feflions  Ihall  hear  and  finally  determine  fuch  appeal,  and 
E  c  3  award 
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awarfl  fuch  cofis  as  tlicy  fiiall  think  prope*  ;  which  deter- 
mination fliall  be  final  and  conclufn-c.    J\  ii. 
Proceedings  not       ^j,j  j^q  order,  vcrdidl,  judgment,  or  other  proceeding, 
nor  f  Hit  I  els        fhall  bc  qusihed  for  want  of  form  only,  or  be  removed  by 
deemed  unlaw-  ^^,,-//5^^^/  oj-  odier   Writ  into   any  other  court;  and  fuch 
tcrm.'^  ^^"  °     diftrcfs   fliall  not  be  deemed  unlawful,  or  ])erfon  making 
the  fame  a  trefpaffer  on  account  of  any  defect  or  want  of 
form  in  the  proceedings ;  nor  fhall  the  party  diftraining  be 
deemed  a  trefpaffer  ab  initio  on  account  of  any  irregularity 
which  may  afterwards  be  done  by  the  party  diftraining; 
but  the  perfon  aggrieved  may  recover  fpecial   damage  in 
Ai  atSlion  upon  the  cafe,  but  no  plaintiff  fhall   recover  in 
fuch  adlion,  if  fuflficient  tender  of  amends  hath  been  made 
before  fuch  aftion  brought,  f.  12.    Vide  26  G.  3.  c.  85. 
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/.  The  meafure  of  corn. 

huy  or  fell  corn  in  the  fhcaf,  before  it  is 
threfhed  and  mcatured,  is  againft  the  common 
law  of  England-^  and  the  rcafbn  thereof  fcemeth  to  be, 
for  that  by  fuch  fale  the  market   is  in  effcft  foreflalkd. 

2.  If  any  perfon  fliall  fell  corn  otherwife  than  by  PFdi' 
cheficr  meaiure  foaled  and  Itrickcn  by  the  brim,  he  fliall 
forfeit  40s,  on  convi6lion  before  one  juflice,  on  the  oath 
of  one  witnefs  ;  to  be  levied  by  the  churchwardens  and 
overfeers,  or  fome  of  them,  to  the  ufe  of  the  poor,  by  dif- 
trels  and  fale.  In  default  of  diflrefs,  imprifonmcnt  till  paid. 
22  C.  2.  c.  S.f.  2. 

And  if  any  mayor,  or  other  head  oflBcer,  fhall  know- 
ingly permit  the  fame,  he  fhall  upon  convidion  thereof 
at  the  county  felhons,  forfeit  5 1,  half  to  the  profecutor, 
and  half  to  the  poor,  by  diffrcls  and  fale ;  for  want  oi 
12  diftrefs, 
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diftrefs,  to  be  imprlfoned  by  warrant  of  the  juftlces,  till 
payment  be  made.   J.  3. 

3.  Anci  moreover  every  perfon  who  fhall  feli  or  buy  ^^I'jy'^'^  P** 
corn,  without  meafuring,  being  thereunto  required,  or  in 
any  other  manner  than  is  by  the  22  C.  1.  c.  8.  direfted, 
and  that  without  fliaking  of  the  meafure  by  the  buyer, 
he  fhall,  befides  the  penalty  of  that  a6t,  forfeit  all  the  corn 
fo  bought  or  fold,  or  the  value  thereof,  to  the  party  com- 
plaining.    22  y  23  C.  2.  c.  12.  f.  2. 

And  on  complaint  made  to  a  juftice  of  the  peace,  that 
corn  hath  been  bought,  fold,  or  delivered  contrary  to  this 
3(51,  the  proof  (hall  lie  upon  the  defendant,  to  make  "it 
appear  by  the  oath  of  one  witnefs,  that  he  fold  or  bought 
the  fame  lawfully  :  wherein  if  he  fhall  fail,  he  ihail  for- 
feit as  is  faid  before,  to  be  levied  bv  diftrefs  and  fale  ; 
which  fhall  by  the  juflicc  be  diflributed,  half  to  the  poor, 
and  half  to  the  informer.    22  ilj  23  C.  2.  c.  12.  f.  3. 

4.  But  notwithlfanding  all  the  flatutes  that  have  been  Difference  of 
made,  for  the  uniformity  of  meafures  throughout  the  realm,  ""^''  "'^"* 
yet  the  meafure  of  corn  differs  in  many  places,  the  bulhcl 
being  greater  in  one  place  than  in  another.  And  altho' 
regularly  a  cuftom  or  prefcription  againfl  a  ffatute  is 
void,  except  it  be  confirmed  by  the  ftatute,  or  faved  by 
another  fxatutc  ;  yet  it  is  faid,  that  in  the  meafure  of  corn, 
the  cuflom  of  the  place  is  to  be  obferved,  if  it  be  a  cuih>ia 
bevond  all  mcmoiy,  and  ufed  without  any  vifible  interrup- 
tion.    Barl.  578. 

11.  Cutting  corn  growing .t  or  hwning  Jlach  of  corn, 

1.  Every  perfon  who  fliall  unlawfully  cut  or  take  away  Cutting  com 

'•  1-  '-nil  fi        growing. 

any  corn  or  gram  growmg,  bemg  convicted  thereor  by 
confeflion,  or  oath  of  one  witnefs,  before  one  jullice,  fliall 
for  the  firft  offence  pay  fuch  damages  as  the  juftice  fhall 
appoint :  and  if  the  juftice  (liall  diink  him  not  able  or 
fufficient^  or  if  he  do  not  pay  fuch  damages,  he  fliall  com- 
mit him  to  the  conftable  where  the  offence  is  committed, 
or  wiiere  the  party  is  apprehended,  there  to  be  whipped ; 
and  for  every  other  offence  he  fhall  in  like  manner  be 
■whipped.  The  conftable  refufing,  fhall  be  committed  by 
the  juftice  till  he  conform.  43  El.  C'j. 

But  if  he  cut   it  at  one  time,  and  then  come  again  at 
another  time  and  take  it  away,  it  is  felony.     1  Haw.  93. 

2.  If  any  perfon  Ihall  in  the  night  time  malicioufly  and  f;"^";"^^^"? 
wilfully  burn  or  caufe  to  be  burnt,  any  rick  or  ftack  of 

tornj  iie  Ihall  be  guilty  of  felony :  but  to  avoid  judgment 
E  c  3  of 
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of  death,  he   may  make  liis  eledion   to  be  tranfported  for 
fevcn  years.    And  three  jullices  (i  ^.)  may  determine  the 
fame.     22  ^  23  C.  2.  c.  7. 
Burning  by  2.  But  by  the  9  G.  c.  22.  commonly  called  the  Black 

ng  t  or  ay.  ^^^  which  is  inferted  more  at  large  in  the  title  of  that 
name,  If  any  perfon  fhall  fet  fire  to  any  mow  or  ftack  of 
corn,  he  ftiall  be  guilty  of  felony  without  benefit  of  clergy. 

/•  I- 

And  the  hundred  Ihall  anfwer  the  damages,  not  exceed- 
ing 200 1.    /.  7,  8,  9,  10. 

And  if  any  perfon  fhall  apprehend,  or  caufe  to  be  con- 
vifted  fuch  offender^  and  fhall  be  killed,  or  wounded  fo 
as  to  lofe  an  eye,  or  the  ufe  of  any  limb,  in  apprehend- 
ing or  endeavouring  to  apprehend  fuch  offender,  on  proof 
thereof  at  the  fefhons,  and  certificate  thereof  from  thence, 
the  fheriff  Ihall  pay  to  the  perfon  intitled  the  fum  of  50  1 
in  30  days,  to  be  repaid  to  him  out  of  the  treafuiy. 
/.    12. 

///.  Jfcertaining  the  prices  of  corn. 

<!>fficers  ap-  1.  By  the   lo  G.  3.  c.  39.  (which  is  in  force  for  feven 

«tum§.'°'"'''^  years,  l^c.  and  by  17  G.  3.  c.  44.  for  feven  years  further) 
The  juflices,  at  Michaelmas  feflions  yearly,  ihall  order  re- 
turns to  be  made  weekly  of  the  prices  of  wheat,  rye, 
barley,  oats,  and  beans,  (and  in  Scotland  alfo  of  beer  or  big), 
from  fuch  market  towns  as  they  Ihall  think  proper,  not  lefs 
than  two  nor  more  than  fix  within  any  county,  riding,  or 
divifion  ;  aqd  ihall  appoint  a  proper  perfon,  being  an  in- 
habitant of  fuch  market  town,  to  make  fuch  returns  from 
every  fuch  market  town,  to  the  perfons  appointed  to  re- 
ceive the  fame  (as  hereafter  mentioned).  And  if  fuch  per- 
fon appointed  fhall  die,  n^gle^Sl  his  duty,  or  become  inca- 
p;ible  of  performing  it ;  two  jullices  mav  appoint  another 
till  the  next  feflions,  and  the  juftices  there  may  ccmfirm 
their  choice,  or  appoint  another  till  the  next  Michdelmas 
felfions.  And  if  the  juflices  fhall  neglecl  to  appoint  pro- 
per perfons  to  make  returns,  the  commiilioners  of  the  trea- 
fury  fhall  appoint  them  uniil  the  Michaelmas  feffions  next 
following.    J.  1,3. 

In  London^  the  meal  weighers  fhall  take  an  account  of  the 
prices  of  wheat,  rye,  barley,  oats,  and  beans,  at  the  markets 
within  the  faid  city,  and  return  the  average  prices  weekly 
to  the  perfon  to  be  appoiritecl  as  aforefaid  to  receive  the 
hmt.   J.  2, 

2.  And 
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2.  And  the  ju dices  Ihall  caufe  a  flandard  ffwchj}£rhu(hc\  \feafures  to  be 
oF  eight  gallons  to  be  provided   and  kept  at  each  niaikct  P-'<"'''<^^^  ^'V' 

5        5  r  T     ,,  ,  ',  r  that  .nurpofe. 

town  from  whence  the  return  ihall  be  made.    J.  4. 

3.  And  Tuch  returns  Ihall  be  the  average  prices  of  wheat,  Returns  how  to 
rye,  barley,  oats,  and  beans,  by  the  cuflomary  mcafure  of  ^^  '"*'^«=* 
each  refpeilive  market,  and  the  average  prices  b)'  the  faid 

flandard  or  Wlnchefler  bufhel.     id. 

4.  And  every  perfon  making  fuch  returns  (except  from  Sahry  0/ P«''- 
LondonJ  fhall  be  paid  fuch  fums  as  the  faid  juftices  fhall  di-  returns. 
re6l,  not  exceeding  2  s  tor  each  return,  to  be  paid  quarterly 

by  the  treafurer  out  of  the  publick  Itock,  on  receiving  a 
certificate  from  die  perfon  appointed  to  receive  the  returnSj 
that  the  faid  returns  have  been  made  according  to  the  di- 
reftions  of  this  a6l,  and  upon  receipt  of  duplicates  of  fuch 
returns ;  w^hich  duplicates,  the  perfons  making  die  fanse 
(liall  tranfmit  to  the  clerk  of  the  peace  or  his  deputy,  four 
times  in  every  year,  to  be  laid  before  the  juftices  at  their 
next  general  or  quartei"  feflions.    f.  5. 

5.  The  commifTioners  of  the  treafury  lliall  appoint  a  fit  Perfon  appoint - 
perfon  to  receive  the  returns  at  the  treafury;  which  perfon  retiirn"*anH  his 
Ihall  enter  the  returns  in  a  book  to  be  kept  for  that  pur-  duty  tlitreui)on. 
])ofe,  and  fhall  once  in  every  week  caufe  the  fame  or  an  ab- 

llradl  thereof  to  be  publilhed  in  the  London  gazette;  and  fhall 
alfo  four  times  in  every  year  tranfmit  a  ceriificale  to  the 
clerk  of  the  peace  for  each  county  or  divifion,  and  to  the 
court  of  the  mayor  and  aldermen  of  London^  of  die  returns 
which  have  been  made  by  the  feveral  perfons  appointed  to 
make  the  fame  within  fuch  county  or  divifion,  and  alfo 
whether  the  fame  were  regularly  niade.    f.  6. 

And  he  (hall  receive  and  fend  all  his  letters  and  packets 
free  from  the  duty  of  po flag?,     /"•  7. 

ly.  Importation  of  corn, 

I.  When  corn  doth  not  exceed  the  following  prices,  the  Dutyonimport. 
cuftom  and  poundage  for  corn  imported  fhall  be  as  follows:  ^tion. 
wheat  not  above  53s  4d  a  quarter,  fhall  pay  16s  ;  if  above 
53  s  4  d,  and  not  above  4  1,  it  fliall  pay  8  s ;  rye,  noi  above 
40  s  a  quarter,  fhall  pay  16s;  barley  and  malt,  not  above 
32s  a  quarter,  fhall  pay  i6s  ;  buck  wheat,  not  above  32. s  a 
quarter,  fhall  pay  16  s ;  oats  not  above  16  s  a  quarter,  Ihall 
pay  5  s  4d  ;  peafe  or  beans,  not  above  40  s  a  quarter,  (hall 
pay  16  s.     22  C.  2.  f.  13. /.  I. 

But  when  the  prices   exceed  thcfe   rates,  then  the  duties 

payable  before  this  ad,  fhall  only  be  paid.  id.  f.  2.     That 

is  to  fa)',  for  every  quarter  of  wheat  imported  5  s  4  d,  of 
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rye  4s,  barley  or  malt  2s  8d,  buck  wheat  2s,  oats  !  s  4d, 
peafe  or  beans  4  s.      15  C.  2.  f.  7.  y".  3. 

2.  And  that  it  may  be  known  what  price  corn  bears 
where  fuch  foreign  corn  is  imported,  the  jufliccs  of  the 
peace  for  the  counties  where  foreign  corn  is  imported,  fhall 
•at  every  their  quarter  fefTions  give  in  charge  to  the  grand 
jury  to  make  inquiry  and  prefentment  upon  their  oaths  of 
the  common  market  prices  of  the  feveral  forts  of  middling 
Eno^tijh  corn,  as  the  fame  fhall  be  commonly  bought  and 
fold  in  the  county ;  which  prefentment  fhall  be  certified 
by  the  juftices  to  the  chief  officer  and  coUeclor  of  the  cuf- 
toms  at  the  port  where  the  corn  is  imported,  to  be  hung  up 
in  fome  publick  place  in  the  cuftom  houfe  :  And  the  fame 
fhall  be  dons  in  the  city  of  London  in  OSiobcr  and  April 
faud  in  Jnnuary  and  July.,  6  G.  3.  c.  in.)  yearly  by  the 
mayor,  aldermen,  and  jufliccs  there,  by  the  oaths  of  two 
perfons,  neither  of  whom  fhall  be  corn  chandler,  meal  man, 
faftor,  merchant,  or  other  perfon,  interefted  in  fuch  corn  to 
be  imported,  but  by  fubftantial  houfholders  in  Mtddlejcx  or 
Surry.,  and  each  of  them  having  a  freehold  eftate  of  20 1  a 
year,  or  leafehold  of  50 la  year,  above  reprizes,  and  be- 
ii^g  fkilful  in  the  prices  of  corn.  5  G,  2.  c.  12.  I  J.  2, 
c.  19. 

But  during  the  continuance  of  the  10  G.  3.  c.  39.  afore-  , 
faid,  the  prices  fhall  be  afcertalned  by  perfons  fpecially  ap- 
pointed to  make  returns  from  the  feveral  counties  as  is  above 
exprefled  ;  and  the  commilhoners  of  the  treafury  Ihall  order 
an  account  of  the  quantities  of  all  corn  and  grain  exported 
and  imported  from  and  into  Great  Britain.,  together  with 
an  account  of  all  bounties  and  duties  paid  and  received 
thereon,  to  be  tranfmitted  annually  by  the  commlffioners 
of  the  cufloms  in  England  and  Scotland.,  and  be  regiftred  in 
proper  books  to  be  kept  for  that  purpofe,  by  the  perfon  ap- 
pointed to  receive  the  returns  from  the  feveral  counties  as 
by  the  faid  ad  is  direfted.  10  G.  3.  c,  39./-  8.  And  by 
the  aft  of  2 1  G.  3,  c.  50,  So  much  of  the  former  a6ts  as 
concerns  the  afcertaining  of  the  prices,  either  for  exporta- 
tion or  importation,  is  repealed  with  refpeft  to  the  city  of 
London  and  the  counties  of  Kent  and  EjJ'ex,  and  many  new 
regulations  eftablifhed  \  which  a6l  being  of  confiderable 
length  and  minutenefs,  and  affedling  only  a  fmall  part  of 
the  kingdom  in  comparifon,  it  is  juJ^ed  neceffary  for  the 
particulars  to  refer  to  the  a6l  itfelf. 

3.  Whenever  the  price  of  middling  Britifo  wheat,  at  the 

on  importation,  p^^jj  ^^j  places  where  wheat  fhall  be  imported,  fhall  be  at 

pr  above  48  s  a  quarter  j  rye,  peafe,  or  beans,  32  s  j  barley, 
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beer,  or  bigg,  24.  s ;  oats,  1 6  s ;  all  cuftoms  and  duties  pay- 
able on  importation  thereof  fhall  ceafe  ;  and  in  lieu  there- 
of, (hall  be  paid  on  importation  a  duty  of  only  6  d  a  quar- 
ter for  wheat ;  2  dan  hundredweight  for  wheat  flour; 
3  d  a  quarter  for  rye,  peafe,  and  beans ;  and  2  d  a  quarter 
for  barley,  beer,  bigg,  and  oats.  And  the  fame  may  be 
carried  coaftwife,  under  the  fame  regulations  as  corn,  flour, 
or  grain  of  the  growth  of  this  kingdom.  13  G.  3.  r.  43. 
/.I. 

4.  In  cafe  any  wheat,  or  wheat  flour,  rye,  peafe,  beans,  Corn  liable  to 
barley,  beer,  bigg,  or  oats  Ihall  be  imported  into  any  of  the  ll"^^  on'^im^or'ta" 
ports  of  Brijioly  Berwick^  Beaumaris^  Dover^  Exeter^  Fal-  'ion  to  be  warc- 
moutby  Harwich,  Hull,  Londun,  Lynn  Regis,  Lancafler,  Liver-  ^°"  ^  ' 
poolcy  Milford,  Iseiccajlle,  heivhaven,  Poole,  Southampton, 
Stockton,  JVhitehaven,  Yarmouth,  Ayr,  Leith,  Port  Glajgoiv, 
Aberdeen,  Kirkwall,  [Prefton,  16  G.  3.  c.  39.  Portjmouth, 
Sandwich,  Chichefier,  Chejler,  18  G.  3.  c.  25.  and  Ccwcs, 
19  G.  3.  f.  29.)  at  any  time  when  the  duties  not  repealed 
by  this  aft  fhall  be  payable  for  fuch  fpecies  of  corn,  grain, 
or  flour  ;  the  fame,  upon  due  entry  tlicrcof,  may  be  forth- 
with landed,  in  prefence  of  an  officer,  without  payment  of 
the  duties  ;  provided  that  an  account  be  taken  of  the  quan- 
tity, and  entred  in  a  book  to  be  kept  by  the  proper  officer; 
and  that  the  fame  be  fecured  under  the  joint  locks  of  the 
king  and  the  importer  in  a  warehoufe  to  be  provided  at  the 
expcnce  of  the  importer  or  proprietor,  with  the  approba- 
tion of  the  commiflioners  of  the  culloms  or  three  of  them, 
or  the  colleftor  and  comptroller  of  the  culloms  where  the 
fame  fliall  be  imported,  with  liberty  for  the  proprietor  to 
fcreen,  turn,  and  take  fuch  other  care  of  the  fame  as  ne- 
cellity  {hall  require,  in  the  prefence  of  an  officer.  And 
fuch  corn,  grain,  or  flour,  fliall  not  be  delivered  out  but  on 
the  following  conditions,  vvz.  If  the  fame  (hall  be  for  • 
home  confumption,  the  perfon  taking  out  the  fame  ihall 
pay  fuch  duties  as  fliall  at  the  time  of  taking  out  be  pay- 
able for  the  like  fort  imported  ;  and  the  fame  Ihall  be  mea- 
fured  out,  and  fhall  pay  the  duties,  by  the  ftricken  buihel, 
and  not  by  the  heaped  bufhel.  And  if  the  fame  fliall  be 
delivered  out  for  exportation,  the  owner  or  exporter,  with 
one  furety,  fliall  enter  into  bond  that  the  fame  fhall  not  be 
relanded  in  Great  Britain,  Ireland,  Guernjey,  Jerjcy,  Alder- 
ney,  Sark,  or  Man,  or  the  iflands  of  Faro. — Provided,  that 
this  fhall  not  extend  to  prohibit  corn,  grain,  or  flour,  im- 
ported from  L'eland  and  warehoufcd  here,  to  be  carried 
back  to  Ireland,  fubjeft  to  the  like  fecurities  and  ref^ri6lions 
as  upon  exportation  of  any  other  foreign  corn,  grain,  or 
flour.     13  G.  3.  f.  43./.  2,  3. 

And 
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And  all  fucli  corn,  grain,  or  flour  fo  delivered  as  afore- 
faid  for  exportation,  fhall  be  exported  direiSlly  from  the 
port  where  the  fame  was  fo  delivered,  and  not  removed  or 
carried  to  any  other  port  or  place  in  this  kingdom  ;  on 
pain  (befides  the  forfeiture  of  the  bond)  that  all  fuch 
corn,  grain,  or  flour,  fliall  be  forfeited,  together  with  the 
boats,  veffels,  horfes,  carts,  or  carriages,  and  alfo  the 
fhip  from  whence  the  fame  was  unloaded ;  and  may  be 
feized  by  any  officer  of  the  cuftoms :  And  all  perfons 
aflifl:ing  therein  fliall  forfeit  treble  value  of  fuch  corn, 
j^rain,  or  flour  :  The  faid  penalties  and  forfeitures  to  be 
recovered  and  applied,  as   in   cafe  of  uncuftomed  goods. 

And  in  all  cafes,  where  any  corn,  grain,  or  flour,  for 
which  the  duties  have  been  paid,  fliall  be  again  exported 
within  fix  calendar  months  from  the  importation  thereof ; 
the  duty  fliall  be  drawn  back  and  repaid  to  the  perfon  ex- 
porting the  fame  to  any  place  where  a  drawback  is  allow-. 
<?d  on  the  exportation  of  any  foreign  goods,    f.  13. 

V,    Exportation  of  corn. 

Exportation  in  '•  Whenever  the  price  of  middling  BriiiJJj  wheat,  at 
what  caies  pro-  a^y  port  or  place  from  whence  the  fame  fliall  be  intended 
to  be  exported,  (hall  be  at  or  above  44  s  a  quarter ;  no 
perfon  fhall  export,  or  caufe  to  be  laid  on  board  for  ex- 
portation, any  wheat,  wheat  meal  or  flour,  malt,  bread, 
bifcuit,  or  flarch,  made  of  wheat :  When  the  price  of 
rye,  peafe,  or  beans,  fliall  be  at  or  above  28  s  a  quarter ; 
no  perfon  fliall  export,  or  caufe  to  be  laid  on  board  for 
exportation,  any  rye,  peafe,  or  beans,  ground  or  un- 
ground,  or  any  bread  or  bifcuit  made  of  rye,  peafe,  or 
beans :  When  the  price  of  barley,  beer,  or  bigg,  fliall 
be  at  or  above  22s  a  quarter;  no  perfon  fliall  export,  or 
caufe  to  be  laid  on  board  for  exportation,  any  barley, 
beer,  or  bigg,  or  malt,  bread,  or  bifcuit,  made  of  bar- 
ley, beer,  or  bigg :  And  when  the  price  of  oats  fliall  be 
at  or  above  14s  a  quarter  ;  no  perfon  fliall  export,  or 
caufe  to  be  laid  on  board  for  exportation,  any  oats  or 
oatmeal,  or  malt,  bread,  or  bifcuit,  made  of  oats  :  The 
faid  prices  to  be  afcertained  in  manner  alorefaid  (fave  that 
the  prices  of  corn  and  grain,  and  of  oatmeal  exported,  fliall 
be  governed  by  the  average  prices  at  which  tlie  fame  ihall 
be  fold  in  the  publick  market  at  or  neareft  to  the  port  of 
exportation  on  the  laft  market  day  preceding,  14  G.  3. 
r.  64.)     And  if  any  perfon  fliall  offend  in  the  preniifles, 
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the  fairl  commodities  fo  exported  or  (hipped  for-exportation 
fliall  be  forfeiteil,  and  every  offender  therein  Iliall  forfeit 
20  s  for  every  bulfiel  of  wheat,  wheat  meal  or  flour,  rye, 
peafe.  Leans,  barley,  beer,  or  bigg,  oats,  oatmeal,  and 
malt  made  of  any  of  the  grains  atorefaid,  giound  or  un- 
ground  ;  and  alfo  the  fhip  or  vefiel  and  furniture  ihali  be 
forfeited,  and  may  be  ieized  by  any  oHicer  of  the  cuftoms; 
half  to  the  king,  and  half  to  him  that  lliall  fue  in  the 
courts  at  IVeJlniinfhr  or  at  the  afTizes  :  And  where  the 
value  of  the  penalties  or  forfeitures  (hall  not  exceed  50I, 
the  fame  may  be  recovered  by  information  before  the 
juflices  in  feflions.  And  the  rnafter  or  mariners  know- 
ingly alHIling  therein,  (hall  on  convifcdon  in  any  fuch 
courts    refpettively,    be    imprifoned    three    months.       13 

G-  3-  ^:  43-/  5-     . 

Provided,  that  this  (hall  not  extend  to  prohibit  the  ex- 
portation or  carrying  out  of  fo  much  of  any  of  the  faid 
articles  as  fhali  be  necelfary  for  any  fhips  in  their  v())age, 
or  for  his  majefly's  fhips  of  war,  forces,  forts,  or  garri- 
fons.  f.  6. 

Nor  to  prohibit  carrying  the  fame  coaflwife,  with  the 
ufual  coquets,     j.  7. 

Provided  alfo,  that  nothing  herein  (hall  extend  to  pro- 
hibit the  exporting  yearly  from  the  port  of  London  to  Gih' 
r altar ^  any  quantity  of  wheat,  meal,  flour,  rye,  barley, 
or  malt,  not  exceeding  2500  quarters  in  the  v/h('le;  to 
Minorca^  35°^  i  ^'^  ^^-  i^^^l^'x^-,  (or  any  of  the  fettlements 
of  the  Ea/l  India  company,  1 000  ;  16  G.  3.  r.  37.  From 
the  port  of  Southampton  to  Guernfey,  Jf^J^yy  ^^d  Alderncw 
any  quantity  of  wheat,  meal,  Hour,  rye,  barley,  malt, 
bread,  bifcuit,  or  peafe,  not  exceeding  500  quarters  in  the 
whole,  14  G.  3.  c.  5.y.  4.):  From  the  ports  of  IFh'itc- 
haven  and  Liverpoole  to  the  Ifle  of  Man^  any  quantity  of 
wheat,  barley,  oats,  meal,  or  flour,  not  exceeding  250a 
quarters  in  the  whole,  half  thereof  Irom  JVhitchaven^  and 
half  from  Liverpoole.  f.  8. 

Provided  alfo,  that  this  fhall  not  extend  to  prohibit  the 
exportation  of  beans  to  the  Britijh  forts  or  fai.'^orics  in 
Africa^  or  for  the  ufe  of  the  (hips  traduig  on  that.coad 
which  have  been  ufually  fupplic.l  from  Great  Britain  \  or 
to  prohibit  the  African  company  from  exporting  annually 
any  quantity  of  wheat  flour  not  exceeding  200  (juarters, 
or  any  quantity  of  bread  or  bifcuit,  or  of  bread  and  bif- 
cuit together,  not  exceeding  15  tons,  to  the  faid  forts  or 
faftories.  J.  9. 

Nor  to  prohibit  corn,  grain,  or  flour,  from  being  ex- 
ported to  Ireland^  during  fucii  time  as  any  general  ])rohi- 
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hitlon  or  embargo  on  the  exportation  of  corn,  grain,  or 
flour,  fhall  be  in  force  in  that  kingdom.    /".  lo. 

Nor  to  prohibit  the  exporting  )  early,  from  the  port  of 
London  only,  any  wheat,  meal,  flour,'  bread,  and  ftarch, 
made  of  wheat,  not  exceeding  2000  quarters  in  the 
whole ;  nor,  from  the  port  of  Londrn^  or  any  other  port, 
any  other  fort  of  corn  and  grain,  peafe  and  beans,  ground 
or  unground,  malt  and  oatmeal, — to  any  of  his  majefiy's 
fugar  colonies  in  America.  14  G.  3.  c.  ^.  f.  i.  (And  for 
the  purpofes  of  carrying  this  atl  into  execution,  four 
hundred  weight  avoirdupois  of  meal,  and  three  hundred 
weight  avoirdupois  of  flour,  bread,  bifcuit,  and  flarch, 
made  of  wheat,  fhall  be  deemed  equal  to  one  quarter  of 
wheat.    /.  6.) 

Provided  alio,  that  it  fliall  be  lawful  to  export  yearly 
from  the  port  of  Br'ijhl  bifcuit  and  peafe,  not  exceeding  in 
the  whole  150  tons  of  bifcuit  and  300  quarters  of  peafe, 
from  the  port  of  Pode  not  exceeding  250  tuns  of  bifcuit 
and  700  quarters  of  peafe,  from  the  port  of  Dartmouth  not 
exceeding  150  tons  of  bifcuit  and  300  quarters  of  peafe, 
from  the  ports  of  Topjham  and  Tingimuth  within  the  port 
of  Exeter  not  exceeding  1 50  tons  of  bifcuit  and  300  quar- 
ters of  peafe,  to  the  ifland  of  Neivfoundland.,  for  the  benefit 
of  the  fifhery  there.      14  G.  3.  c.  11. 

And  provided,  that  it  fhall  be  lawful  to  export  yearly, 
from  tlie  port  of  London  only,  wheat  meal  or  flour  not  ex- 
ceeding in  the  whole  200  quarters,  and  oats,  oatmeal, 
grotts,  barley,  peafe,  beans,  malt,  and  bifcuit,  not  ex- 
ceeding together  in  the  whole  250  quarters,  to  Hudfon's 
Ba)'y  for  the  benefit  of  the  company  there.  14  G.  3, 
c.  26. 

And  by  the  18  G.  3.  c.  16.  for  the  ufe  of  the  Britijh 
fifhcrics  at  the  illand  of  Newfoundland^  Nova  Scotia^  Bay 
Chah'ur^  and  Labrador,  further  quantities  of  wheat  flour, 
bilcuit  and  peafe,  are  permitted  to  be  exported  from  the 
port:^  of  London.,  BrifJoU  Pook,  Dartmouth^  Top/ham^  'L^'^'g" 
fnout/j,  Barn/Iapk,  Liverpook,  If'^t'ymouthy  and  Chejhr. 
Bounfynnex-  2.  By  the  al'orefaid  a^t  of  t!\c  13  G.  3.  c,  43.  tire  for- 
jjortaiion,  mer  bounties  on  exportation  ihall  ceafe^  and  inifead  there- 

of there  fhall  be  allowed  on  the  exportation  of  corn  or 
grain,  either  ground  or  unground,  being  the  growth  of 
this  kingdom,  and  put  on  board  in  Britijh  fliipping,  the 
mailer  and  at  leall  two  thirds  of  the  mariners  being  his 
majefty's  fubjecls,  the  feveral  bounties  following:  That 
is  to  fay,  wdien  the  price  of  middling  Britijh  wheat  Oiali 
be  under  44  s  a  quarter  (to  be  afcertained  as  aforefaid), 
there  fhall  be  allowed  a  bounty  of  5  s  for  every  quarter 
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of  wheat,  and  5  s  for  every  quarter  of  malt  made  of 
wheat :  When  rye  fhall  be  under  28  s  a  quarter,  there 
fhall  be  allowed  a  bounty  of  3s  for  every  quarter  of  rye: 
When  barky,  beer,  or  big^,  Ihall  be  under  22  s  a  quar- 
ter, there  Ihall  be  allowed  a  bounty  of  2s6d  for  every 
quarter  of  barley,  beer,  or  bigg,  and  2  s  6d  for  every 
quarter  of  malt  made  of  barley,  beer,  or  bigg:  And 
when  oats  fhall  be  under  14  s  a  quarter,  there  fhall  be 
allowed  a  bounty  of  2  s  for  e\'ery  quarter  of  oats,  and 
2  s  6  d  for  every  quarter  of  oatmeal,  computed  at  the  rate 
of  2761b  avoirdupois  to  a  quarter.    /.  ii- 

Provided,  that  if  any  perfon  fliall  have  entred  outwards 
any  of  the  faid  articles,  and  b^gun  to  fhip  or  lay  the  fame 
on  board,  during  the  time  that  the  prices  of  middling 
Britijh  corn  fhall  be  under  the  rates  aforefaid;  he  fhall 
not  be  prohibited  from  exporting  the  fame,  or  fo  much 
thereof  as  fhall  be  fo  fhipped,  within  20  days  from  the 
entry  thereof  at  the  cuftom  houfc,  nor  from  receiving  the 
bountv,  altho'  the  prices  mav  have  arifen  above  the  rates 
herein  betore  fpecified,  after  the  faid  fliipping,  and  before 
the  exportation,    f.  12. 

-i.  If  any  perfon  fhall  wilfully  and  maliciouflv  heat,  P^."*'^^  ^'" '''''•^ 
wound,  or  ule  any  other  violence  to  any  perion,  with  in-  tion. 
tent  to  hinder  him  from  buying  corn  in  any  market  or 
other  place;  or  Oiall  unlawfully  flop  or  fcize  upon  any 
waggon,  cart,  or  other  carriage,  or  horfe,  loadcn  with 
wheat,  flour,  meal,  mnlt,  or  other  grain,  in  or  on  the 
way  to  or  from  any  city,  market  town,  or  fea  port,  and 
wilfully  and  malicioufly  break,  cut,  feparate,  or  deflrpy 
the  fame  or  any  part  thereof,  or  the  liarnefs  of  the  horfeu 
drawing  the  fame;  or  fhall  unlawfully  take  off,  drive 
awav,  kill,  or  Avound  any  fuch  horfes;  or  unlawfully  beat 
or  wound  the  driver;  or  fiiall  by  "cuttij^g  of  the  facks  or 
otherwiie,  fcatter  or  throw  abroad  fuch  v.'heat,  flour,  meal, 
malt,  or  other  grain,  or  fliall  take  and  carry  away,  fpoil, 
or  damage  the  lame,  or  an)r  part  thereof:  he  fhall,  on 
■  conviclion  before  two  juftices  of  the  fefhons,  be  fent  to  the 
gaol  or  houfe  oi  concdion,  for  any  time  not  exceeding 
three  mouths,  nor  Icfs  than  one  month,  and  be  once  pub- 
lickly  and  openly  whipped  by  the  mailer  of  luch  gaol  or 
houfe  of  corrc61ion,  in  fuch  city,  market  town,  or  fea 
port  in  or  near  which  the  offence  fhall  be  committed,  on 
the  firft  convenient  market  day,  at  the  market  crofs  or 
market  place  there,  between  the  fiours  of  eleven  and  two. 
J  I  G.  2.  c.  22.  /.  I. 

And  if  any  fuch  perfon,  fo  convi(^ed,  fhall  commit  any 
of  the  offences  aforefaid  a  fecond  time,  or  if  anv  perfon 

ihall 
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fliall  wilfully  or  maliciouny  pull  flown,  tlirow  flown,  or 
oihcrwife  fleftroy  any  ftorehoulc,  or  granary,  or  other 
place  where  corn  fliall  be  then  kept  in  orfler  to  be  exported; 
or  Ihall  unlawfully  enter  any  fuch  ftorchoufc,  granary,  or 
other  place,  antl  take  and  carry  away  any  corn,  flour, 
meal,  or  gr^iin  therefrom,  or  fhall  throw  abroad  or  fpoil 
the  fame  or  any  part  thereof;  or  fiiall  unlawfully  enter  on 
board  any  £hip  or  vefTel,  and  fhall  wilfully  and  nialicioufly 
take  and  carry  away,  call  out  therefiom,  or  otherwife 
fpoil  or  damage  any  meal,  flour,  wheat,  or  grain  therein, 
intended  for  exportation  :  he  fhall  be  guilty  of  felony,  and 
tranlported  for  feven  years.    /.  2,  3. 

And  the  hundred  Ihall  anfwer  damages  (not  exceedinp' 
lool)  as  in  cafes  of  robbery;  the  perfon  injured  giving 
notice  of  the  offence  in  two  days,  by  himfelf  or  fervant, 
to  a  conflable  of  the  hundred,  or  the  conftable  of  the  place 
in  or  near  which  the  faft  fhall  be  committed;  and  within 
ten  days  after  fuch  notice,  giving  in  the  examination  on 
oath  of  himfelf  or  of  his  fervant  prefent  at  the  time  of  the 
fa6f,  or  having  the  care  of  fuch  his  property,  before  a  juf- 
tice  of  the  peace,  whether  he  knows  the  perfons  that  com- 
mitted the  fa(51,  or  any  of  them ;  and  if  he  does,  then  en- 
tring  into  recognizance  to  profecirte.    f.  5,  6. 

But  if  an  offender  is  convi£led  in  12  months  the  hun- 
dred (hall  not  be  liable;  and  therefore  the  a6lion  muft  not 
be  brought  till  after  one  year:  nor  fliall  it  be  commenced 
but  within  2  years.    /.  7,  8. 


Coroner. 

CORONERS  are  ancient  ofHcers  by  the  common  law, 
fo  called  becaute  they  deal  principally  with  the  pleas 
of  the  crown,  and  were  of  old  time  the  principal  conferva- 
tors  of  the  peace.     2  Hazu.  42. 

Concerning  whom  I  fhall  fhevv, 

/.  TVho  may  he  a  coroner. 

II.  How  chofen. 

III.  His  power  and  duty  in  taking  an  inquijition  cf 
death, 

13  IV,  His 
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W.  His  power  and  duty  in  other  matters, 

y.  His  fees. 

VI.  Punijhment  for  not  doing  his  duty. 

I.  Who  may  be  a  coroner, 

1.  Of  ancient  time  this  office  was  of  great  cflimation ;  Dignity, 
for   none   could    have   it  under  the  degree  ot  a  kniglit. 

3  Ed.  I.  c.  10.     4.  ////?.  271. 

2.  And  by  the  14  Ed.  -7^.  JJ.  1.  c.  8.     No  coroner  fliall  ^ftate. 
l)e  chofen  unlefs  he   have  land   in    fee,  fufficient  in  the 
fame  count)',   whereof  he  may  anfwcr  to  all  manner  of 
people. 

//.  How  chofen, 

1.  The  coroner  (as  of  ancient   time  the   fiierifFs  and  Jfj^b^ chofen 
confeivators  of  the  peace)   fhall  be  chofen  in  full  county,  couru 

that  is,  in  the  county  court,  by  the  commons  of  the  fame 
county.     28  Ed.  3.  c.  6. 

And  this  mufl;  be  in  purfuance  of  the  king's  writ  for 
that  purpofe,  iffuing  out  of,  and  returnable  into  the 
chancery;  and  none  but  freeholders  have  a  voice  at  fuch 
eledion,  for  they  pnly  are  fuitors  to  the  county  court. 
.2  Haw.  43,  44. 

2.  And  being  ele6led  by  the   county,  if  he  be   infuffi-  County  to  an- 
cient,  and  not  able  to  aniwer  inch  hues  and  ottier  duties 

in  refpedl  of  his  office,  as  he   ought;  the  county,  as  his 
fuperior,  fhall  anfwer  for  him.      2  h^.  175. 

3.  And  being  chofen  by  the  county,  his  office  continues,  Office  not  void 
notwithftanding  the  demife  of  the  king.     4 /«//.  271.  death!  '"^  * 

4.  And  after   he  is  chofen,  he   (hall  be   fworn  by  the  Tobefworn. 
ffieriff,  for   the  due    execution  of   his  office.       2   Ha/e's 

5.  But  in  the  ftatute  of  28  Ed.  3.  which  enacts  that  Others  not  chc 
they  ffiall  be  chofen  by  the  county,  there  is  a  faving  to  the  j"  ^'  ecoun- 
king  and  other  lords,  who  ought  to  make  coroneis,  their 
franchifes. 

6.  The   lord  chief  jufticc  of  the  king's  bench,  by  vir-  Chief  juftice. 
tue  of  his  office,  is  the  chief  coroner  of  England.     2  H, 

H.5Z. 


III.  His 


432 


Co?onef. 


///.  His  pQzver  and  duty  in  taking  an  inquijilion  of 
death. 


iiotice* 


Buryingwithout 
notice. 


Lying  unburied. 


Precepf  to  fum- 
mon  a  jury. 


fury. 


Default  in  not 

appearing. 


1.  When  it  happens  tliat  any  perfon  comes  to  an  un- 
natural death,  the  townihip  (hall  give  notice  thereof  to  the 
coroner.  Othcrwife  if  the  body  be  interred  before  he 
come,  the  townfliip  fliall  be  amel'ced.     Hale* s  Pi.  170. 

2.  And  by  Holt  Ch.  J.  It  is  a  matter'  indictable  to  bury 
a  man  that  dies  a  violent  death,  before  the  coroner's  iri- 
queft  have  fat  upon  him.     2  Haw.  Not.  8. 

3.  And  if  the  townfhip  fliall  fuffer  the  body  to  lie  till  pu- 
trefaftion,  without  fending  for  him,  they  fliall  be  ametccd. 
Hale's  PI.  270.      2  Haw.  48. 

4.  When  notice  is  given  to  the  coroner,  he  is  to  iffue 
a  precept  to  the  conftables  of  the  four,  five,  or  fix  next 
townlhips,  to  return  a  competent  number  of  good  and 
lawful  men  of  their  townfhips,  to  appear  before  him  in 
fuch  a  place,  to  make  an  inquifition  touching  that  mat- 
ter. 4  Ed.  I.  /?.  2.  2  //.//.  59.  Or  he  may  fend  his 
precept  to  the  conftable  of  the  hundred.     IVood^  ^.4.  c.  I. 

But  the  aforefaid  ftatute  being  wholly  dire6lory,  and  in 
afRrmance  of  the  common  law,  doth  neither  reftrain  the 
coroner  from  any  branch  of  his  power,  nor  excufe  him 
from  the  execution  of  any  part  of  his  duty  not  mentioned 
in  it,  which  was  incident  to  his  office  before :  Upon  which 
ground  it  hath  been  lioiden,  that  there  is  no  neceflity  that 
it  appear  in  a  coroner's  inquell,  that  it  was  taken  by  th6 
oaths  of  perfons  of  the  next  adjacent  towns;  but  that  it 
is  fufficient  to  fay,  that  it  was  taken  by  the  oaths  of  law- 
ful perfons  of  the  county;  inafmuch  as  fuch  inquilitious, 
being  good  before  the  llatute,  which  is  wholly  declaratory, 
muft  needs  be  fo  flill.  But  it  feems  that  it  ought  to  ap- 
pear in  every  fuch  inquifition,  at  what  place,  and  by  what 
jurors  by  name  it  was  taken,  and  that  fuch  jurors  were 
fworn.     2  Haw.  47. 

5.  Thefe  are  to  be  at  leaft  I2;  and  it  is  faid,  that  all 
perfons  of  the  neighbouring  towns,  above  the  age  of  twelve 
years,  are  bound  to  attend  at  the  taking  the  inquifition, 
unlefs  they  have  a  reafonable  excufe  to  the  contrary.  2  Injl, 
148.     2  Haw.  54.     ' 

6.  If  the  conftables  make  not  a  return,  or  the  jurofs 
returned  appear  not,  their  defaults  are  to  be  returned  to 
the  coroner:  and  the  conftables  or  jurors  in  default  fhall 
be  amerced  before  the  judges  of  aiTize.     2  H.  H.  59. 


7.  TJie 
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7.  The  jury  appearing  is  to  be  f\vo;-n   and   charged  by  Sweiiing  and 
the  coroner  to  enquire,  upon  the  view  of  the  body,  how  "^''-"^te- 

the  party  came  by  his  death.     2  //.  H.  60. 

8.  For  he  can  take  inquifition  of  deatli,  only  upon  view  View  of  the 
of  the  body,  and  not  otherwife,  therefore  if  the  body  be  ^'^^y- 
interred  before  he  come,  he  muft  dig  it  up.     And  this  he 

may  do  lawfully  within  any  convenient  time,  as  in  14  daj'S. 
Hale's  P/.  1 7 o .'     2  Hmv.  '48 . 

9.  If  the  body  cannot  be  viewed,  the   coroner  can  do  Where  the  body 
nothing;  but  thejuftices  of  the  peace  ftail  enquire  thereof.  vL"\ved'^^ 
Hale's  P/.  170.      2  Haiv.  48. 

10.  The  jury  being  fworn,  and  the  body  upon  view,  he  fi^rm  cf  the  ^ 
Oiall  enquire  upon  the  oaths  of  them,  in  this  manner,  by  "rfonir'fld^n* 
the   ftatute  of  4  Ed.    I.  Jl.  2.  called  the  flatute  de  officio  ' 
coronatoris\  ijlz. 

If  they  know  where  the  perfon  was  flain;  whether  it 
were  in  any  houfe,  field,  bed,  tavern,  or  company : 

Who  are  culpable,  either  oi  the  acSl,  or  of  the  force ; 
and  who  were  prefent,  either  men  or  womerj,  and  of 
what  age  foever  they  be,  if  they  cau  fpeak,  or  have  any 
dilcretion: 

And  how  many  foex'er  be  found  culpable,  they  fhall  be  taken 
and  delivered  to  the  fherifF,  and  O-iall  be  committed  to  the  gaol : 

And  fuch  as  be  found,  and  he  not  culpable,  fliall  be  at- 
tached until  the  coming  of  the  judges  of  alfizc. 

1 1 .  And,   by  the   fame  ftatute,  if  it  fortune  any  fuch  '^''^licre  a  perfon 
man  be  flain,  which  is  found  in  the  fields,  or  in  the  woods,  the"fi'cids"pv  "*- 
firft  it  is  to  be  enquired,  whether  he  were  flain  in  the  fame  w>Joai. 

place  or  not : 

And  if  he  were  brought  and  laid  there,  they  fliould  do 
fo  much  as  they  can  to  follow  their  Iteps  that  brought  the 
body  thither,  whether  he  were  brought  upon  a  horfe,  pr 
in  a  cart. 

It  fliall  alfo  be  enquired,  if  the  dead  perfon  were  known, 
or  elfe  a  Granger,  and  where  he  lay  tlie  night  before. 

12.  Alfo,  by  the  fame  flatutc,  all  vyouuds  ought  to  be  Wounds. 
viewed,  the  length,  breadth,  anddecpnefs;  and  with  what 
weapons ;  and  in  what  part  of  the  body  the  wound  or  hurt 

is ;    and  how  many  be  culpable ;  and  how  many  wounds 
there  be ;  and  who  gave  the  wound. 

13.  And  they  mull  hear  evidence  on  all  hands,  if -it  be  Defendant's 
offered  to  them,  and  that  upon  oath,  becaufe  it  is  not  fo  ^^"^'^"^^' 
much  an  accufation  or  an  indiftment,  as  an  inquifition  or 

inquell  of  ofiice.     2  //.  H.  \  57. 

14.  And  by  the  aforefaid  ftatute,  if  any  be  found  culpa-  To  enquire  of 
ble  of  the  murder,  the  coroner  ftiall  immediately  go  to  his  iands'rndslx)Ve« 
h.oufe,  and  fball  enquire  wh.'.t  goods  he  hath,  and  what  corn 

he  hath  in  his  graunge;  and  if  he  be  a  freeman,  they  lh:ill 
y Q'^,X'  F  ^  enquire 
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enquire  tiow  much  Lind  he  hath,  and  what  it  is  worth 
yearly,  and  further,  what  corn  he  hath  upon  the  ground: 
and  hkewile  of  his  freehold,  how  much  it  is  worth  yearly, 
over  and  above  the  fervice  due  to  tlie  lord  of  the  fee;  and 
the  land.;  fliJll  remain  in  the  king's  hands,  until  the  lords 
of  the  fee  have  made  fine  for  it : 

And  when  they  have  thus  enquired  upon  every  thirv^, 
they  fhall  caufe  all  the  land,  corn,  and  goods  to  be  valued, 
hi  like  manner  as  if  they  Ihould  be   fold  immediately ;  and 
thereupon  fhey  fhall  be  delivered  to  the  Whole  townfliip, 
which  fliall  be  anfwerable  before  the  judges  for  all. 
.Perron*  dro'^n-        15.   In  like  manner,    by   the    fald   flatute,    it   is    to  be 
«^J/^^^'"'^     enquired  of  them  that  be  drowned,  or  fuddenly  dead,  whe- 
ther they  were  fo  drowned,  or  flain,  or   ftranglcd  bv  the 
fign  of,  a  cord  tied   ftreight  about  their   necks,  or  about 
any  of    their   members,    or  upon  any  other    hurt   found 
upon  theif  bodies.  And  if  they  v/erc  not  (lain,  then  oughtthe 
(ioroncr  to  attach  the  finders,  and  all  other  in  the  company. 
Flight.  16.   He   Ihall  alfo  enquire,  whether   the   perfons   found 

gililty,  fled;  for  which  ilight  tl-iey  forfeit  goods  and  chat- 
tels.'   a  Haiu.  48,  53. 

And  it  hath  been  formerly  held,  that  if  a  perfon  were 
flain,  and  upon  the  coroner's  inquefl  on  view  of  the  btKly, 
it  were  found  tliat  fuch  a  perfon  fled,  tho*  the  faid  perfon 
were  afterwards  acquitted  both  of  the  felony  and  flight, 
yet  he  forfeited  his  goods ;  for  the  coroner's  inquefl:  is  io 
folemn,  that  it  is  not  traverfable ;  alfo  when  the  goods 
are  once  lawfully  vefted  in  the  king,  by  that  inquelt,  the 
property  of  them  cannot  be  divefted.  But  this  opinio-n 
leemeth  harfh  and  unreafonablc,  tliat  a  man  fhall  be  liable 
to  forfeit  all  his  goods,  which  may  perhaps  be  all  that  he  is 
worth,  by  an  Inqueff  taken  in  his  abfence,  without  either 
hearing  him,  or  giving  him  an  opportunity  of  dtiendufg 
himfclf.      1  Bac.  Abr.  Coron.  D.      2  Haw.  54. 

Alfo  it  is  llrongly  holden  in  fome  books,  that  an  inqneft  of 
felf  murder,  found  before  a  coroner,  cannot  be  travcrfed  : 
but  the  contrary  opinion  being  alfo  holden  by  books  of  as 
great  authorit^•,  andTeeming  alfo  to  be  more  agreeable  to  the 
general  tenor  of  the  law  in  odier  cafes,  it  feems  to  be  tlfe 
better  opinion,  that  fuch  inqueft,  by  being  removed  into  tl>e 
king's  bench  by  certiorari,  may  be  there  traverfed  by  the  exe- 
cutor or  adminiffrator  of  the  perfon  deceafed ;  or,  in  cafe 
the  coroner's  inquefl  find  him  to  have  been  a  lunatick, 
by  the  king  or  the  lord  of  the  manor,  i  Bac.  Abr. 
Coron.  D.  2  Hazv.  54. 
Town/hip  ly.  And  if  any  perfon  be  flain  or  murdered  in  the  day 

V(!^l^,':^'^  ^°'^^"  <'i'"nc,  and  the  m.nrdcrer  efcaps  untaken,  the  townfhip  fhall 
be  amerced.     3  H.  7.  c.  l. 

18.  Con- 
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18. Concerning  horfcs, boats, carts,  anQtlaeIlke,-vvhereby any  Heodandj. 
are  flain.wb.icli  properly  are  called  (ieodands,theyalfo  fhall  be 
Valued,  and  delivered  unto  the  towns  as  before.  4  Ed.  I .  li.  2. 

19.  All  which  things  mult  be  enrolled  in  the  rolls  of  ^ororer's  rolls, 
the  coroner.     4  Ed.  i.  J}.  2. 

20.  And  the  flieriffs  fliall  have  counter  rolls  with   the  Sheriff's  roils. 
coroner,  of  things  belonging  to  their  ofiice.    3  Ed.  I.  c.  10. 

21.  But  it  is  not  neceflary  that  the  inquiiition  be  taken  Adjourning  af- 
in   the  very  fame  place   where  the  body  was  viewed;  but 

they  may  adjourn  to  a  place  more  convenient.    2  Haw.  48. 

22.  Immediately  upon  thefe  things  being  enquired,  the  Burial, 
bodies  of  fuch  perlbns  being  dead,  or  fiain,  ihall  be  buried. 

4  Ed.  I.  Ji.  2. 

23.  By  the  i  '^  2  P.  cJ  M.  c.  i^.  f.  ^.     Every  coro-  CertJfyirgtdtht 
tier,  upon  any  inquifition  before  hitn  found,  whereby  any 

perfon  fhall  be  indided  for  murder  or  manflaughter  or  as 
acceffary  before  the  offence  committed,  fliall  put  in  writing 
the  effecl  of  ths  evidence  given  to  the  jury  before  him,  be- 
ing material ;  and  fhall  bind  over  the  witnelTes  to  the  next 
general  gaol  delivery  to  give  evidence  ;  and  fhall  certify 
the  evidence,  the  recognizance,  and  the  inquifition  or  in- 
diftment  before  him  taken  and  found,  at  or  before  the  trial, 
on  pain  of  being  fined  by  the  court. 

By  the  exprcfs  words  of  which  ftatute,  he  may  enquire 
of  acceJJ'arhs  before  the  fad\  but  he  cannot  enquire  of  ac- 
ceffaries  after  the  fa£t.     2  Haw.  48. 

24.  He  ought  alfo  to  enquire  of  the  death  of  all  perfons  Perfons  dying  Jo 
who   die  in  prifon  ;  that  it  may  be  known,  whether  they 

died  by  violence,  or  any  unreafonablc  hardfhips  :  for  if  a 
prifoner,  by  the  durefs  of  the  gaoler,  comes  to  an  untimely 
death,  it  is  murder  in  the  gaoler,  and  the  law  implies  ma- 
lice in  refpccSt  of  the  cruelty.     3  hfl,  52,  91. 

And  this  inqueft  upon  prifoncrs  ought  to  confifl  of  a 
party  jury,  that  is,  fix  of  the  prifoners  (if  fb  many  there 
he),  and  fix  of  the  next  vill  or  parilh,  not  prifoners. 
Umfreville's  Cor  on.  212. 

25.  If  the  inquifition  fliall  be  quaHied  in  the  court  of  inqi-i^fjorx 
king's  bench,  tl.e  coroner  by  leave  of  the  court  may  take  *^"'* 

up  the  body  again,  and  take  a  new  inquifition.  E.  5  G. 
K.  and  Saunders.  Str.  167.  M.  9  G.  Cafe  of  the  co- 
roner of  JVenloclz.      Str.  533- 

And  if  a  coroner  appear  to  have  been  corrupt  in  taking 
an  inqueft,  it  fecms  tliat  a  melius  biquirendum  fhall  go 
to  fpeciil  com.raifi~ioners,  who  fhall  proceed  not  on  view, 
but  upon  tellimony ;  and  the  coroner  fliatl  have  nothing 
to  do  with  fuch  inqueft  :  but  where  tlie  inqueff  is  qnafhed 
for  want  of  form  only,  he  fliall  take  a  new  one  in  like  man- 
ner, as  if  he  had  taken  none  hzioic.     1  B.  Ahr,  Coron.  D. 

f  f  %  ir.  His 
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ly.  Ilh  ■power  and  duty  in  other  matters', 

Treafure  trove.  *  •  ^^  ought  to  inquire  of  treafure  that  is  found  ;  who 
were  the  finders,  and  likewifc  who  is  fufpe6led  thereof ;. 
and  that  may  well  be  perceived,  where  one  liveth  riot- 
oufly,  haunting  taverns,  and  hath  done  fo  of  long  time  ; 
hereupon  he  may  be  attached  for  this  fnfpicion,  by  foar, 
or  fix,  or  more  pkdges,  if  he  may  be  found.     4  Ed.  i. 

2.  Befides  his  judicial  place,  he  hath  alfo  an  authority 
miniflerial  as  a  flieriff;  namely,  wjien  there  is  jull  excep- 
tion taken  to  the  IherifF,  judicial  proccfs  ihall  be  awardccl 
to  the  coroner,  for  the  execution  of  the  king's  writs :  and 
in  {on\Q  fpecial  cafes,  the  king's  original  writ  fhall  be  im- 
mediately dire^kd  to  hira.     4  InJ}.  271. 

3.  He  is  bound  to  be  prelent  in  the  county  court,  ta 
pronounce  judgment  of  outlawry  upon  the  exigent,  after 
^linto  exa^iiSy  at  the  fifth  court,  if  the  defendant  doth  no£ 
appear,     ff'cod,  b.  4.  r.  i. 

4.  He  had  anciently  alfo  a  power  in  certain  appeals,  as 
of  rape,  and  maim;  and  alfo  in  cafes  of  abjuration  for 
felony  or  other  yffences ;  which  are  now  out  of  ufe. 


©utiawry. 


Appeals,  ab 
juration. 


V.  His  fees. 

r      .  J        I.  By  the  ftatufe  of  1 //.  7.  c.  i.     The  coroner  fhall 

Fte  of  13  s  4d,  r       ^  •      c  •         -r  •  i  i 

have  for  his  tee,  upon   every   mquiiition   taken  upon  the 

view  of  the  body  flain,  1 3 s  4d  of  the  goods  and  chattels  of 
him  that  is  the  flayer  and  murderer,  ii  he  have  any  goods  ;■ 
and  if  not,  he  fhail  have  for  his  faid  fee,  of  fudi  amercia- 
ments as  Hlall  fortune  any  townlhip  to  be  amerced  for 
efcape  of  fuch  murderer. 
„      ,  ,2.  Moreover,  by  the  2C  G.  2.  c.  20.    For  every  inmii- 

tee  of  20  s,  and  '-'  -!  r>it-  ■  ^\     \ 

alfo  gd  a  mile,  fition  (not  taken  upon  view  01  a  body  dying  in  gaoij  he 
fhall  have  20s,  and  alfo  gd  for  every  mile  he  fhall  be  com- 
pelled to  travel  from  his  ufual  place  of  abode  to  take  fuch 
inquifition  ;  to  be  paid  by  order  of  the  juftices  in  fef]ions. 
out  of  the  county  rates  ;  for  which  order  no  fee  fhdl  be 
paid.    J.  I. 

And  for  eveiy  inquifition  taken  on  view  of  a  body  dying 
in  prifon,  he  fhall  be  paid  fo  much,  not  exceeding  20 s^ 
as  the  juftices  in  fefTions  fhall  allow :  to  be  paid  in  like 
manner,    f.  2. 

But  no  coroner  of  the  king's  houfliold,  and  of  the  verge 
of  the  king's  palaces ;  nor  an}'  coroner  of  the  admiralty  ; 

ncir' 


nor  of  the  county  palatine  of  Diirham  ;  nor  of  the  city  of 
London  and  borough  of  Sculhwark  i  nor  any  franchifcs  be- 
longing to  the  faid  city;  nor  of  any  city,  towji,  or  fran- 
chife,  not  contributing  to  the  county  rates,  or  within 
which  fuch  rates  have  not  been  ufually  afrelTed,  fliall  be 
intitied  to  any  benefit  by  this  act ;  but  they  fhall  have  fuch 
fees  and  falaries  as  they  were  allowed  before  this  a6l,  or  as 
Ihall  be  allowed  by  the  perfons  by  whom  they  h»ve  i;een 
appointed.    J.  5. 

VL    His  pumj}r/)unt  for  not  doing  his  duty. 

1.  Coroners  concealing    felonies,   or  not   doinff  tiieir  ?'^ ''"^''J'^^''* 
duty  through  favour  to  the  inildoers,  Ihall  be  impnloneu  a  duty. 

year,  and  fined  at  the  king's  pleafure.      3  Ed.  i.  r.  9. 

2.  And  by  the  1^  H.  '].  c.  I.  If  any  coroner  be  rchiifsv 
and  make  not  inquilitions  upon  the  view  of  the  body 
dead,  and  certify  the  fame  to  the  gaol  deliver}-,  he  fhall  for- 
feit to  the  king  an  hundred  fhillings. 

3.  And  by  the  25  G.  1.  c.  29.  If  any  coroner,  not  ap- 
pointed by  an  annual  elcftion  or  nomination,  or  wliole 
office  is  not  annexed  to  any  oth^r  ofHce,  fliall  be  conviclcd 
of  extortion  for  taking  more  than  lils  lawful  fees,  or  of 
wilful  negleft  of  liis  duty,  or  nnfdemcanor  in  his  office  ; 
the  court  before  whoni  he  fiiall  be  convicted  may  adjudge 
him  to  be  removed  from  his  office ;  and  thereupon,  if  he 
fhall  have  been  eletled  by  the  freeholders,  a  writ  (hall  iffiie 
for  the  amoving  him,  and  the  electing  another  in  his  ftcad  ; 
and  if  he  hath  been  appointed  by  the  lord  of  any  liberty 
or  franchife,  or  in  any  other  manner  than  by  the  free- 
holders, the  perfon  intitied  to  nomination  fhall,  on  notice 
of  fuch  judgment  of  amoval,  nominate  another  perfon  in 
iiis  {lead.     /'.  6. 

4.  And  he  ought  to  execute  his  office  in  perfon,  and  not 
by  deputy;  for  he  is  a  judicial  officer.  Wood,  b.  4.  c.  i. 
Otherwifc  it  fecmeth  that  he  fhall  incur  the  aforefaid  pe- 
fialties,  for  remiffncfs  or  neglc£l  of  duty. 

The  coroner's  precept  to  fummon  a  jury. 

^V  ft       Id       \      To  the  conftable  of in  the  faid 

county, 


1 


"IlESE  are  in  the  name  of  our  Jove  reign  lord  the  hingy 

to  require  yoUy  immcdiatth  uponjight  hereof,  to  fummon 

and  ivarn  24  good  and  lazvful  men  of  the  four  next  tozvnjhips 

f^  — . — —  //;  the  faid  county,  to  be  and^pPei^r  before  me  A.  C. 

Y  i  3  gentleman^ 


43^  Coroner. 

^enfleman^    one   of  the  coroners    of  the   county  afurefaid^  at 

-^ aforcfa'id^  in  the  fa'id  county^  on  the day  of 

• then  and  there  to  enquire  of  do^  and  execute  allfuch 

things  as  on  his  majp/Jy^s  hehafjhall  he  lawfully  given  them  in 
charge^  touching  the  death  of  A.  D.  And  he  you  then  there  to 
certify  what  you  fall  have  done  in  the  prerniJJeSy  and  further  to 
.  do  and  execute  what  in  behalf  of  our  f aid  lord  the  king  jh all  he 
then  and  there  enjoined  you.  Given  under  7ny  hand  andfeal 
the  ■ day  of 

The  juror's  oath  on  the  coroner's  inqnell. 

'OU  Jhall  diligently  enquire^  and  true  prefentment  mahy 
on  the  behalf  of  our  fovcreign  lord  the  king,  how  and  in 
what  manner  A.  D.  (or,  a  perfon  unknown^  as  the  cafe  is) 
here  lying  dead^  came  to  his  death  ;  and  of  fuch  other  matters 
relating  to  the  J  ante  as  Jhall  he  laxvfuUy  required  of  you^  accord^ 
ing  to  your  evidence :  So  help  you  God. 

After  the  foreman  is  fworn,  the  refl  maybe  fwom,  three 
or  four  together,  as  follows : 

Such  oath  as  A.  F.  the  foreman  of  this  inque/l  hath  for  his 
part  taken^  yiu  and  every  of  you  Jhall  zvell  and  truly  ohferve  and 
keep  on  your  parts  refpeLiivcly  :  So  help  you  God, 

Witnefles  oath. 

TH  E  evidence  which  you  Jhall  give  to  this  inquefl^  on  the 
behalf  of  our  fovereign  lord  the  king.^  touching  the  death:) 
cf  K.  T>.  Jhall  be  the  truths  the  whole  truthy  and  nothing  but 
the  truth :  So  help  you  God. 

Inquifition  of  murder, 

Wellmorland.     A  N  inquifition  indented^  taken  at 


in  the  county  of aforefaid^  the 

day  of in  the year  of  the  reign  of be- 
fore me  A.  C.  gentleman^  one  of  the  coroners  of  our  lord  the 
kingy  for  the  county  aforefaid^  upon  the  view  of  the  body  of 
A.  D.   then  and  there  lying  dead^  upon  the  oaths  */"  A.  B. 

C.  D.  E.  F.    l^c.  good  and  lawful  men  of aforefaidy 

and  of  three  other  of  the  next  tozvnsy  to  wi'-,  K.  L.  and  M. 
in  the  faid  county,  who  being  fxvorn  and  charged  to  enquire  on 
the  part  of  our  faid  lord  the  king,  when,  zvhere,  hozVy  and 
after  what  manner,  the  faid  A.  D.  came  to  his  death,  do  fay  y 

upon    their  oath,   that  one   A.  M.   late  of aforefaidy 

gentUmany  not  having  God  before  his  eyes^  but  being  movsd  atid 

ftduced 
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/educed  by  the  infi'igai'ion  of  the  devil y  on  the day  of  ■•    •  - 

in  the year  of aforejaid^  at  the  firjl  hour  in 

the  night  of  the  J'afne  day^  zvith  force  and  arms ^  at in 

the  county  aforcfaidy  in  and  upon  the  aforejaid  K.Yi.  then  and 
there  being  in  the  -peace  of  God^  and  of  the  f  aid  iord  the  king\ 
felonioiifyf  vohmtarily^  and  of  his  malice  forethought.^  made 
an  affault :  And  that  the  aforefcnd  A.  M.  then  and  there  v^ith 
a  certain  fword  tnade  of  iron  and  flcel^  of  the  value  of  $  Sy 
which  he  the  [aid  A.  M.  then  and  there  held  in  his  right  hand^ 
the  (forefaid  A.  D.  ///  and  upon  the  kit  part  of  the  belly  of  tht 
faid  A.  D.  a  Utile  above  the  navel  of  the  f aid  A.  D.  thin 
and  there  violenth,  fclonioufy^  voluntarily^  and  of  his  malice 
forethought^  Jhuck  and  pierced^  and  gave  to  the  faid  A.  D. 
then  and  there  with  the  fword  cforefaid,  in  and  upon  the  af ore- 
faid  left  part  of  the  belly  of  the  faid  A.  D.  a  little  above  the 
navel  of  the  j aid  A.  D.  one  mortal  ZL'ound  of  the  breadth  of 
half  an  inch^  and  of  the  depth  of  three  inches^  of  zchich  faid 
mortal  zvound  the  a  forefaid  A.  D.  then  and  there  inftantly 
died  \  and  fo  the  faid  A.  M.  then  and  there  felonioufy  killed 
and  murdered  the  faid  A.  D.  againfi  the  peace  of  our  J  aid  lord 
the  kingy  his  crown  and  dignity. 

And  the  faid  jurors  further  fay.,  upon  their  oath  aforefaid^ 

that  A.  A.  of  yeoman.,  and  B.  A.    of  ■ • — yeo' 

many  were  felonioufy  prefent  zvith  drawn  fvords,  at  the  timt 
of  the  felonv  and  murder  aforefaid.,  in  form  cforcfaid  committed^ 

that  is  to  fay y  on  the  faid ■ —  day  of in  the — 

year  afore  faid ,  at  aforefaid^  in  the  county   aforcfaid^ 

at  the  firjl  hour  in  the  night  of  the  fame  day.,  then  and  there 
comfort ingy  abetting.,  and  aiding  the  faid  A.  IvI.  to  do  and 
commit  the  felony  and  murder  aforefaid  in  manner  aforefaid, 
againfi  the  peace  of  our  faid  lord  the  king.,  his  crown  and 
dignity. 

And  moreover,  the  jurors  aforefaid,  upon  their  oath  aforC' 
faid,  do^Jhy,  that  the  faid  A.  M.  A.  A.  andli.  A.  had  not^ 
nor  any  of  them  bad,  nor  as  yet  have  or  hath  any  goods  or 
ihctttcls,  lands  or  tenements,  within  the  county  cfrejaid,  cr 
£ife  where,  to  the  knoiolcdge  of  the  faid  jurors.  [Or,  and  the 
jurors  af or  faid,  upon  their  oath  aforejaul,  do  jay,  that  the  faid 
A.  B.  at  the  time  of  the  doi/f^  and  committing  cf  the  felony  and 
?nurder  aforej'aid,  had  goods  and  chattels,  contained  in  the  in^ 
njentory  to  this  inquifition  annexed,  which  remain  in  the  cujlody 
./B.  C] 

In  witnefs  vjhercof  as  well  the  aforefaid  coroner,  as  the 
jurors  aforefaid,  have  to  this  inquiftion  put  their  Jeals,  on  the 
day  and  year,  and  at.  the  place  frf I  above  mentioned. 

A.  B. 

A.  C.  eoror^r,  C  D. 

E.  F.   i^c.  jurors. 
F£  4  An 
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An  inquifition  where  one  hangs  himrelf. 

As  above  to not  havt'fg  Ood  before  his  eyes^ 


tut  being  fedifced  and  moved  by  the  injligation  of  the  devil,  at 

aforejaid,  in  a  certain  wood  at aforejaid^ 

flanding  and  being,  the  /aid  A.  D.  being  then  and  there  alone y 
with  a  certain  hempen  cord  of  the  value  of  '^d,  which  he  then 
(ind  there  had  and  held  in  his  hands,  and  one  end  thereof 
•^hen  and  there  put  about  his  neck,  and  the  other  end  thereof 
tied  about  a  bough  of  a  certain  oak  tree,  himfelf  then  and 
there,  with  the  cord  aforefaid,  voluntarily  and  fclonioufly,  and 
of  his  malice  forethought,  hanged  and  fuffocatcd ;  and  fo  the 
jurors  aforefaid,  upon  their  oath  aforefaid  fay,  that  the  faid 
A.  D.  then  and  there  in  manner  and  form  aforefaid,  as  a  felon 
of  himfelf,  fclonioujly,  voluntarily,  and  of  his  malice  fore- 
thought, hinfelf  killed,  Jlranglcd,  and  murdered,  againjl  tha 
peace,  Sec, 

An  inquifition  where  one  drowns  himfelf. 

at aforefaid,  in  the  county  aforefaid,  thin, 

and  there  being  alone,  in  a  common  river  there,  called — • 

himfelf  voluntarily  and  fclonioujly  droivned :  And  fo  the  jurors 
(forefaid,  upon  their  oath  aforefaid  fay,  that  the  aforefaid 
A.  D.  in  manner  and  form  aforefaid,  then  and  there  hi?} f elf 
%)oluntai~ily  and  felonioufy  as  a  felon  of  himfelf  killed  and  jnur^ 
dered ;  agairjfi  the  peace 

An  inquifition  on  one  drowned  by  accident. 

thcrt  the  faid  A.  D.  on  the  ■■ day  of - 


in  the  year  aforefaid,  at  the  parljfj  and  in  the  county  afore faidy 

going  into  the  river ^  there  to  bathe  himfelf,  ft  fo  hap-- 

pened,  that  accidentally,  cafually,  and  by  misfortune,  he  the  faid 
A.  D.  zuas  in  ilje  zuater  of  the  faid  river  then  and  there  fuf- 
focated  and  droivned  ;  ofxvhichfaidfuffocaiion  and  drowning 
he  the  faid  K.  D.  then  and  there  inftanily  died.  And  fo  the 
jurors  aforefaid  do  fay,  that  the  faid  A.  D.  in  manner,  and  by 
the  meam  aforefaid,  accidentally,  cafually,  and  by  misfortune^ 
came  to  his  death ^  and  not  otherivife.     In  -witnefs^  &c. 

An  inquifition  where  one  dies  a  natural  death. 

that  the  faid  A.  D.  en  the day  of — 


in  the  year  afcrcfaid,  at  the  parijh'  and  in  the  county  aforefaid^ 

to  wit;  hi  a  certain  place  called was  found  dead ;  that 

he  had  no  marks  of  violence  appearing  on  his  tody,  and  died  by 
■    -  ■  thi 
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fhe  vifttation  of  Gody  In  a  natural  way,  and  not  oiherwffc, 
in  witnefsy  8cc. 

An  inqnifition  upon  one  who  dies  in  gaol. 

—— who  fay  upon  their  oath,  that  the  afrefiid  A.  D. 

en  the  day  of  the  taking  of  this  inqnifition^  being  a  prifoner  in 

the  gaol  at zVz  the  county  aforcfaid,  then  and  there  died 

of  the  vifitation  of  God,  and  then  and  there  in  manner  and 
form  aforefaid  came  to  his  deaths  and  not  otherx{.'ife.  In  wit'- 
nefsy  &c. 

An  inqnifition  on  one  non  compos  mentis, 

tvho  fay  upon  their  oath,  that  the  afrcfaid  A.  D. 

on  the  day  and  year  aforcfaidy  and  at  the  time  of  his  death y  to 

wit,  from  the day  of to  the  time  of  his  deathy 

and  at  the  time  of  his  death  aforefaid,  zvas  a  lutiatick,  and  a 
f  erf  on  of  infane  mind 'y  and  that  the  f aid  A.  D.  heing  aluna" 

tick  and  a  perfon  of  infane  mind  as  aforefaid,  did  on  the 

day  of co7ne  alone  to  a  certain  river,  called- in 

the  faid  county,  and  did  then  and  there  caft  hiufelf  into  the 
faid  river,  and  drowned  hitnfef  in  the  -water  of  the  faid 
river.  And  fo  the  jurors  afore j aid,  upon  their  oath  aforefaid 
fay,  that  the  aforefaid  A.  Vi.from  the  caufe  cforcfaid,  in  ?nan~ 
ncr  and  form  aforefaidy  came  to  his  deaths  and  not  otherwife. 
In  witnefsy  &.C. 

An  inqnifition  on  one  for  cutting  his  throat. 

by  the  in /ligation  of  the  devil,  at aforefaid^ 


p  the  county  aforejaid,  in  and  upon  himfeJf,  then  and  there 
being  in  the  peace  of  God  and  of  the  faid  lord  the  hing,  felo- 
nioujly,  voluntarily,  and  of  his  malice  forethought,  made  an 
affaiilt :  And  that  the  aforefaid  A.  D.  then  and  there  ivith  a 
certain  Inife,  of  the  value  of  one  penny,  zvhich  he  the  faid  A.  D. 
then  and  there  held  in  his  right  hand,  himfelf  upon  his  throat 
then  and  there  felonioufy,  voluntarily,  and  of  his  malice  fore- 
thought did  flrike,  and  gave  to  hi mj  elf  then  and  there  luith  the 
}inife  aforefaid,  upon  his  throat  aforefaid,  one  mortal  wound  of 
the  breadth  of  four  inches,  and  the  depth  of  one  inch,  ofzvhich 

faid  mortal  wound  the  faid  A.  D.  at aforefaid  in  the 

county  aforefaid,  ianguifitd,   and  lavguijhing  lived  from  the 

faid .  day  of — • in  the year  aforefaidy 

to  the day  of and  that  the  faid  A.  D.  on  the 

»>"     "■'  day  of aforefaidy  in  the  -         year  aforejaid,  at 

— —  afore* 
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afonjaid^  in  the  county  aforefcidy  of  that  mortal  wsun/i 


died.     And  Jo  the  jurors  aforcja'id^  &c. 

For  killing  another  in  his  own  defence, 

upon   their   oaths  fay^  that  A.  K.   late  of - 


gentleman^  at aforejaid  in  the  Jaid  county y  on  the • 

dav  of in  the year  of i}i  the  peace  of  God  and  of 

cur faid lord  the  king  then  beings' A.  M.  late  of //;  the 

county  of at  the  hour  of —  in  the  afternoon  of  the 

fame  day^  did  come^  and  upon  him  the  faid  A.  K.  then  and  there 
S:f  his  malice  forethought  did  make  an  a  [faulty  a7id  him  the  faid 
A.  K.  did  then  and  there  endeavour  to  beat  and  kill^  by  continu- 
ing ire  afj'auU  aforefaid^  from  the  houfe  of  one  W.  H.  in 

aforefaid  to  a  certain  place  called  ■ ■ in  the  county  afore- 

faidy  and  the  faid  A.  K.  feeing  that  the  faid  A.  M.  Was  fo 
malicioufly  difpofed^  to  a  certain  wall  in  the  faid  place,  called 

— did  fee,  and  fro?n  thence  for  fear  of  death  could  not 

efcapCy  and  fo  the  faid  A.  K.  hinifelf  inpi-cfei-vation  ofhislife^ 
ogainjl  the  faid  A.  M.  continued  fo  defendy  and  in  his  ozun 
defence  him  the  faid  A.  K.  upon  the  right  part  of  the  breajl  of 
hipi  the  faid  A.  M.  zvith  a  certain  fword  of  the  price  of  one 
jhiUir.g.,  zuhich  the  faid  A.  K.  then  and  there  held  in  his  right 
handy  did  frikcy  then  and  there  giving  to  the  faid  A.  M.  one 
mortal  ivound,  of  the  breadth  of  oneinchy  and  of  the  depth  of  three 

vichcsy  of  zvhich  faid  fnortcd  wound  the  faid  A.  }vl.at 

aforefaid  in  the  county  aforefaid  languijhedy  and  languij]]ing  livt-d 

frs-m  the  faid day  of  to  the day  of 

— : fro)7i  thence  next  enfuing,  and  that  the  faid  A.  M.  on 

the  faid day  of- in  the year  aforefaidy 

at  — ■ afo'refaid  in  the  faid  county y  of  that  mortal  ivound 

died\  and  fo  the  faid  A.  K.  did  then  and  there  hill  him  tho 
faid  A.M.  in  his  oivn  defence. 

An  inquifition  where  the  murderer  is  unknown. 
~ The  fame  as   before,   only'   fay, that  a 


certain  perf on   unknown.   Sec.   and  add And  the  faid 

jurors  upon  their  oath  aforefaid  further  fayy  that  the  faid 
perf  on  iinhnowny  after  he  had  cotmnitted  the  faid  felony  and 
vnirder  in  jrtanncr  aforefaidy  did  fee  away :  agaifjji  the 
peace i  &c. 


€m* 
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BY  the  18  G.  3.  c.  19.  Whereas  by  the  laws  now  in 
being,  juflices  of  the  peace  are  not  fufF*ciently  au- 
thorifed,  oft  complaints  that  come  before  them  out  of  fef- 
fions,  to  award  cofis  againft  either  the  perfon  complaining, 
or  the  perfon  againft  whom  the  complaint  is  made  ;  it  is 
therefore  enafted,  that  where  any  complaint  fhali  be  made 
before  any  juftice  or  juftices,  and  a  warrant  or  fummons 
ihall  iffue  in  confequencs  thereof,  it  {hall  be  lawful  for  fuch 
juftice,  who  ihall  have  heard  and  determined  the  matter 
of  the  complaint,  to  award  (A)  fuch  colts  to  be  paid  by 
cither  party,  and  in  manner  and  form  as  to  him  fhali  feem 
meet,  to  the  party  injured  :  And  if  the  perfon  fo  ordered  by 
the  juftice  fliall  not  forthwith  pay,  or  give  fccurity  for  the 
fame  to  the  fatisfa<5lion  of  the  juftice;  the  fame  ftiall  be 
levied  by  diftrefs  (B)  :  And  if  goods  and  chattels  of  fnch 
perfon  cannot  be  found  (C),  the  juftice  Ihall  commit  liitn 
(D)  to  the  houfe  of  corretiion  for  the  place  where  fuch 
perfon  fhali  refide,  to  be  kept  to  hard  labour  not  exceeding 
one  month,  nor  Icfs  than  ten  days,  or  until  fuch  fum» 
together  with  the  expences  attending  the  commitment,  be 
firft  paid.    /.  J. 

Provided  that  upon  the  conviction  of  any  perfon  upon 
a  penal  ftatute,  where  the  penalty  fhall  amount  to  or  ex- 
ceed the  fum  of  5 1,  the  faid  cofts  fhall  be  deduited  by  the 
juftice,  according  to  his  difcretion,  out  of  the  penalty,  fo 
that  the  faid  deduflion  fhall  not  exceed  one  fifth  part  of  the 
penalty  ;  and  the  remainder  of  the  penalty  fhall  be  paid  to 
or  divided  among  the  perfon  or  perfons  who  would  have 
been  intitled  to  the  whole  of  the  penalty,  if  this  atl  had 
not  been  made.    f.  2. 

And  the  juftices  in  fefTions  from  time  to  time  may  lay 
down  or  alter  fuch  rules  and  regulations  concerning  cofts 
or  charges  to  be  allowed  to  any  perfon  by  virtue  of  this 
aft,  as  to  them  fhall  fccm  juft  :  which  rules  and  regula- 
tions, having  received  the  approbation  and  fignature  of  one 
or  more  of  the  judges  of  afhzc,  fhall  be  binding,  and  not 
otherwife,  on  all  perfons  whatfocver.   J.  9. 

The  following  forms  are  inferted  in  the  a<5l  itfelf. 

A.  Form  of  awarding  cods. 

County  or"^      /  A.  J.  one  of  his  fnnjifiy's  juflices  of  the  peace 

borough      \in  and  for  the afore fn'ul^  in  purfuance  of 

of ^ an  aB  made  in  the  eighteenth  year  of  his  majefly 

to  wit.      J  kijig  George  the  thirds  intituled^  An  a6l  for 

the 
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the  payn^dt  of  cofts  to  parties,  on  complaittts  deter-.' 
niined  before  junices  of  the  peav-e  out  of  fefTions ;  for 
the  payment  of  the  charges  of  conlbblcs  in  certain  cafes  ; 
;uid  for  the  more  effectual  payment  of  charges  to  witnefrcs 
and  profecutors  of  any  larceny  or  other  felony;  oft  the 

complaint  of [here  ftate  the  narrjes  of  the  parties 

and  the  offence  generally,  and  the  date]  ngahijl . 

fcr which  f aid  cvnp taint  zvas  hcaid  and  determined  by 

mc  on  the  — day  of Do  aboard  trte following  cojis  to  be 

paid  by videlicet  [here  Oate  the  cofts].     Given  under 

my  hand  and Jeal  this -. —  day  of  — ■. in  the  year  of  our 

Lord . 

B,  Form  of  warrant  of  diftr.cfs  and  fale. 


..  jnis  n' 


the  confcab'e  of  — ■■ ■  and  to  all  otuer 

to  wit.    fiiis  majefly's  confiablcs  jn  ar-d  for \n- 

■■    ■  aforefaid. 
Wi)ereas  /  J.  P.  efquire,  one  of  his  mrffjiy  s  juftices  of  the 

peace  in  and  for  the aforefaid^  in  purfuance  of  an  aB  made 

in  the  eighteenth  year  of  his  majcfly  king  George  the  thirds  in- 
iituledy  An  a6l  for  the  payment  of  cofts  iq  parties,  on  com- 
plaints determined  before  juflices  of  the  peace  out  of  feffions ; 
for  the  payment  of  the  charges  of  conftablcs  in  certain 
cafes ;  and  for  the  more  efFeclual  payment  of  charges  to 
witneflcs  and  profecutors  of  any  larceny  or  other   felony, 

ha^'e  nivardedf  on  the day  of n^jw  lap  pafy  on  the 

complaint  of- againfl p^ the  following  cofts  to 

he  paid  by r-  videlicet  [here  ftate  the  fum]  :  And  whereas 

ihc  faid being  ordered  by  me  the  faid  juflice  to  pay  fiich 

Jum  as  aforefaidy  hath  not  jniid  down  or  given  fecurity  for  the 
fame  to  the  jatisfaSiion  of  mc  the  faid  juflice  \  Thefe  are  there- 
fore to  command  ycu^  and  each  and  every  of  you,  to  levy  the 

laid  fum  of by  diflrefs  and  fale  of  the  goods  and  chat^ 

tels   of  the  faid and  I  do  hereby  order  and  dired  the.  ' 

goods  and  chattels  fo  to  be  dip  rained  to  be  fold  and  difpofed  of 

within •  daysy  urjefs  the  jaid fum  of for  which 

juch  diprcfs  Jhall  he  madcy  together  ivith  the  reafonable  charges 
of  taking  and  keeping  fuch  dijrrcjs^  Jhall  be  jooner  paid\  and  you 
are  hereby  alfo  commanded  to  certify  unto  me  what  you  (Imllkavz. 
done  by  virtue  of  this  my  zvarrant.      Given  under  my  hand  and 

Jeal  at the •  dav  of r-  //;  the  year  of  ouf 

lord-- . 


Cc  Con- 
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'C.  ConlLible's  return  thereon,  for  want  of  diftrefs. 

. "\       /  conjlalle  of do  hereby  certify 

to  v/it.    \to jujtice  of  the  ■peace  of that  I  have 

J  made  diligent  j ear ch  for y  but  do  vot  hnow^  nor  can 
find  any  goods  and  chattels  of Ij  dijlrefs  and f ale  where- 
of I  may  levy  the  Jum  of purfuant  to  his  ivarrant  for 

that  purpofe  dated  the day  of .      Gii>cn  under  my 

handy  this  day  of in . 

D,  Commitment  thereupon  to  the  houfe  of  cor« 
redion. 

-"\      To  the  conflable  cf antl  alfo  to  tlase 


JO  wit.  J   keeper  of  the  houfe  of  correction  at 

IVhereaSy  in  pur j nance  of  an  ad  made  in  the  eighteenth  year 
of  his  majefly  king  George  the  thirds  intituled.  An  acl  for  the 
payment  of  cofls  to  parties,  on  complaints  determined 
before  juftices  of  the  peace  out  of  fefiions  ^  for  tl>e  pay- 
ment of  the  charges  of  conftables  in  certain  cafes  ;  and 
for  the  more  effectual  payment  of  charges  to  witnefTes  and 
profecutors  of  any  larceny  or  other  felony,  /J.  P.  efquircy 

one  of  his  majcjlf  sjuftices  cf  the  peace  in  and  for  the  fa'td 

did  iffue  my  warrant  of  dijlrefs  and  fab,  directed  to of 

•  confiable  of  the  faid cf ordering  the  faid 

con fl able  to  h'uy  the  fum  of of  the  goods  and  chattels  cf 

the  faid ■—  in  manner  and  form  as  therein  is  mentioned: 

And  whereas  it  appears  t<T  mc  by  the  return  of confiable 

of dated  the day  cf that  he  hath  inade 

diligent  fear ch,  hut  doth  not  know  of  nor  can  fir.d  any  goods  and 

chattels  of  the  faid by  dijlrefs  and  j'alc  whereof  the  faid 

Jum  of -■ may  he  levied  purfuant  to  the  faid  warrant  : 

Thefe  are  therefore  to  command  you  the  faid  confiable  of 

to   apprehend  the  faid ami  convey  the  faid (7 

the  faid  houfe  of  correction  at ■  and  to  deliver  the  faid 

• there  t9  the  faid  keeper  of  the  faid  houfe  of  ccrrccl ion  : 

And  thefe  are  alfo  to  command  you  the  faid  keeper  of  the  faid 

houfe  of  correBion,  to  receive  the  faid into  the  faid  hoi  fe 

of  correction,  and  there  to  keep  to  hard  labour  for  the  fpace  cf 

■'•■•     from  the  date  hereof,  or  until  fuch  fum  of together 

■with  the  cxpenccs  attending  the  commitment  of  the  faid  — •-■«  ■ 
to  the  faid  houfe  of  correction,  be  frfi  paid,  or  until  the  (did 
•■-rrT  n.-i.,  })e  difcharged  by  due  ccurfe  of  laiv.  Given  under  rny 
hand  and  fealat  — ■ —  the day  cf 

The  cofls  and  ch:>rges  of  profecutors  and  wltneflcs  in 
cafvs  gf  felony  are  treated  of  under  the  title  jftion^»  ■ 
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T.  2J  G.  2'  K.  and  Sharpkfs.  Palmer  Oiewed  cau^'^ 
againft  a  I'lile  which  had  heen  obtained  by  Garroiv  to  dif- 
tharge  the  defendant  out  of  cuflody  as  to  an  attachment  for 
■  nonpayment  of  cofts,  the  term  of  imprifonment  for  his 
otTence  being  expired.  The  circumftances  were,  that  the 
profecutor,  Air.  Pembroke.,  being  a  juftice  of  the  peace,  had 
indided  tlie  defendant,  wl)o  was  the  keeper  of  the  gaol  at 
8t.  AlbanSy  for  fuffering  a  priloner  to  efcape,  wlio  had  bee'n 
committed  by  liim  (the  profecutor)  for  felony ;  upor; 
v;hich  indi(5lment  the  defendant  had  been  convided.  He 
contended  that  the  profecutor  was  entitled  to  his  colls 
under  ^  ^  6  W.  i^  M.  c.  ii.f.  3.  as  being  a  pubhc  of- 
iicer  profecuting  for  the  benefit  of  the  public.  And  he 
cited  R.  V.  o;?;///',  where  Lord  MansfeJd  faid  that  it  was 
enough  if  the  profecutor  was  proved  to  be  a  civil  offic&r 
in  order  to  entitle  him  to  cofts. 

GarrszVy  in  fupport  of  the  rule,  faid,  that  the  profecutor 
had  not  profecuted  ex  officio,  and  therefore  did  not 
come  within  the  rule.  That  as  a  magiftrate  he  had  done 
his  duty  when  he  had  committed  the  felon,  and  there  his 
jurifditfiion  had  ccafed.  As  for  the  offence  of  letting  him 
efcape,  it  was  no  more  the  duty  of  the  profecutor  than  of 
any  other  individual  to  indift  the  defendant  for  it.  JR.  v. 
Ingleton,     1  PVtlf.  139. 

AsHHURST,  J. On  looking  into  this  a61  of  par- 
liament, it  appears  to  me  that  the  defendant  ought  not  to 
be  charged  with  the  cofts.  This  is  not  one  of  thofe  in- 
ftances  mentioned  in  the  third  fctlion  of  the  a6l,  which 
only  extends  to  thofe  officers  who  profecute  or  prefent  ex 
officio,  or  where  the  profccution  is  carried  on  by  the  party 
grieved.  If  a  juftice  of  the  peace  were  to  prefent  a  road, 
and  that  prefentment  were  afterwards  turned  into  an  in- 
di6lment,  there  the  juftice  would  be  entitled  to  cofts;  or 
if  a  juftice  were  to  indift  a  conftable  or  other  inferior 
officer  for  difobeying  his  order,  in  fuch  cafe  alfo  he  would 
be  entitled  to  his  cofts.  But  this  is  not  a  profecution  car- 
ried on  by  the  profecutor  as  a  magiftrate ;  for  any  other 
perfon  might  have  indiilcd  the  defendant :  The  offence  in 
this  cafe  was  fuch  as  concerned  the  general  juftice  of  the 
realm. 

BuLLER,  J. From  a  review  of  all   the  cafes  in  a 

JMS.  note-book,  it  appears  that  the  profecutor  is  not  en- 
titled to  his  cofts.  This  book  does  not  indeed  include  .a 
cafe  from  Bafwgjiohe  which  came  before  this  court  a  few 
years  ago  ;  but  there  I  underftand  that  the  profecution  was 
ca.rried  on  by  the  clerk  of  the  peace,  whole  duty  it  was  to 
drftw  up  all  prefentments  of  conflables  in  the  form  of  in- 

di^lments  j 
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tii^lments ;  and  it  was  there  determined  that  t!ic  profccu- 
tot  was   entitled  to   cofts.     But  here  I  cannot  fav  that  it 
was  the  duty  of  the  profecutor  as  a  juftite  of  the  peace  to 
profccute  this  defendant.      The  cafe  originally  came  befoie 
him  in   the  character  of  a  niagidratc  on  the  complaint  of 
fotne  other  pcrfon  ;  and  if  the  jullice  chofe  to  take  the  pro- 
fecution  out  of  private  hands,  and  to  condutt  it  himfelf, 
he  cannot  he  faid  to  profecute  as  a  tnagiftrate,  ,but  like  any 
other  individual.     The  court  has  always  conflrued  this  at^ 
of  parliament  as  firi6tlv  as  polhble.     There  was  one  caufe 
indeed  on  this  flatute,  the  lav/  of  wliich  I  doubt,  where  it 
was  held  that  a  perfon  who  was  injured,  and  was  really  the 
profecutrix,  was  not  entitled  to  cods,  becaufe  her  name  did 
not  appear  on  the  back  of  the  indictment,  though  it  was 
well  know'n  Ihe  was  the  real  profecutrix  (a)  :  but  I  believe  (")  R'xv.GirTt 
that   cafe  has   been  fincc  over-ruled.     Another  cafe  after-  pioi^cutiix  was 
wards   came   before  this   court,  where,  tlie   quelHon  was,  Likdy  Cwf^.r, 
whether  the  profecutor  was  intitlcd  to  the  coRs  of  a  trial  the  dei^n.-iant 
at  bar,  and  it  was  determined  that  he  was  not,  becaufe  the  forapoh,;^; 
itatufe  only  extended  to  fmall  offences  (6).     Thefe  cafes 
fiiew  that  the  court  has  al^va^'S  put  a  lliiR  conftrnction  on  (^)'rhi?  appear* 
this  act  ot  paruament.  n.>trs  ot  M>r 

Rule  abiolute. — Diimf.  and  Eri/I.  2  v.  a.-.  .su^tn ih,t  i.rt^ 

I  wnt'.i   !ie    was 

mafter  of  the  Crown  ofrice,  and  which    was   the   fame    bock   that    »Mr.  Juttice     Eu'-er 
leferitd  to. 


Cottages* 

COTTAGE  (Sax.  Cote)  is  a  httle  houfe  for  habi- 
tation, without  any  land  belongino;  to  it.  By  the 
31  EL  c.  7.  cottages  were  prohibited  to  be  ereiled  with- 
out laying  at  leaft  four  acres  of  land  to  the  fair.e,  and  divers 
other  reflricftions  were  thereby  injoined  ;  but  the  lame  was 
repealed  by  the  15  G.  3.  c,  32.  fctting  forth,  that  the 
faid  Itatute  of  31  El.  had  laid  the  indultrious  poor  under 
great  difficulties  to  procure  habitations,  and  tended  very 
much  to  leflen  population,  and  in  divers  other  relpeils 
•was  inconvenient  to  the  labouring  part  of  the  nation  in 
general. 


Count?  courts 

I.     A   NCIENTLY,  the   ccmites,   CjUKtSy   or   earhy  had  County. 

l\.   the  government  of  the  counties  ;  and  afterwards 

the  vicccomiles  or  Jbcriffs.     And  the  ciurJj/  feeineth  to  he 

12  notliin^ 
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nothing  elfe  but  the  diftri6l  of  the  cotjics  or  count.  Shire 
is  a  Saxon  word,  from  fcyran^  to  fharc  or  divide,  for  that 
the  (hires  and  counties  are  divided  by  certain  metes  and 
bounds  from  each  other.  And  thcjheriff,  in  Saxon yr)7v- 
^ercfa^  is  the  reve^  grave,  or  governor  of  t\\c  Jhirc  \  vv^here- 
•in  he  hath  great  power,  being  therein  the  chief  officer 
under  tlie  king. 

Ccunty  court.  2.  The  fherifF  holdeth  In  his  county  two  courts;  the 
icrn  and  the  county  court :  The  torn  is  the  king's  court  of 
record  for  criminal  caufes,  and  for  redrefling  of  common 
.grievances  within  the  county;  the  county  court  is  not  a  court 
of  record,  but  only  a  court  baron,  for  civil  caufes,  and 
this  is  the  court  of  the  flieriff  himfelf. 

When  to  be  3.  By  the  2^3  Ed.  6.  c.  25.    No  county  court  fhali 

hoiden.  ^g  longer  deferred  than  one  month  from  court  to  court, 

fo  that  the  county  court  fiiall  be  kept  -every  month,  and 
not  otherwife. 

And  this  is  to  be  accounted  28  days  to  the  month,  and 
not  according  to  the  month  of  the  calendar.    2  /«/?.  71. 

Where  to  be  It  may  be  kept  at  any  place  within  the  county,  unlefs 

kept'  rellrained  by  ftatute.     IVood^  b.  4.  r.  i. 

FTowfarthe  5.  The  fuitors,  that  is,  the  freeholders,  are  the  judges 

fiicr:ti:s  judge,  j^  ^.j^jg  ccurt ;  except  that  in  re-diffeifin,  by  the  ftatute  of 
Mcrtouy  the  Iheriff  is  judge.  And  by  t!:e  ftatutes  concern- 
ing parliamentary  elections,  he  is  judge  at  the  ele61ion  of 
kniahts;  for  he  muft  make  a  true  return  at  his  periK 
Barl.  County  Court. 

Of  wTiatfum  6.  This  court  fliall  hold  pleas  betwixt  party  and  party, 

this  court  hath    ^,yiere  the  debt  or  damage  is  under- 40  j.    4  Inji*  266. 

'^'^*  '  '      *  But  in  a  replevin^  the  fum  mav  be  above  40  s.  '  4  InJ?, 

266. 

Of  what  of.  7«  Alfo  It  hath  not  cognizance  of  trefpafs  ^'/ f/ «rw;V, 

fences  this  court  hccaufe  a  fine  is  thereby  due  to  the  king,  which  it  cannot 

zance?^"''        impofe.     4  ^^y?-  266. 

One  plaint  for  ^-    ^^^  ^'7  ^^^^  "   ^'^'  7''^'   ^5*     ^^   P'^*'"^   ^^^^  ^^  ^"' 

one  trefpafs  or    tered  in   the  county  court,  but  where  the  plaintiff  or  his 
coniradl.  attorney  is  prcfent ;  and  the  plaintiff  Iball  find  pledges  to 

purfue  his  plaint;  and  he  fhali  have  but  one  plaint  for 
•one  trefpafs  or  contract;  on  pain  of  40s,  half  to  the  king, 
and  htilf  to  the  profecntor.  And  one  juftice  may  examine 
the  fiieriff  or  other  oflicer  making  default;  and  fhali, 
within  a  quarter  of  a  year,  certify  the  examination  into  the 
exchequer. 

But  as  to  the  pledges  above  mentioned,  they  are  nov/ 
difufed  in  this  court;  and  were  formerly  ufed  only  in  cafes 
•where  the  plaintiff  lived  out  of  the  county.  Grcenw.  II. 
^ead.  County  C. 

13  ...  9.  But 
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9.  But  by  virtue  of  a  writ  oi  jujiides^  the  court  maV  Writ  of  j up- 
hold plea  of  trefpafs  vi  i5f  armisy  and  of  any  fain,  or  of  all  ^^^^' 
adlions  perfonal  above  40  s.     For  this  writ  is  in  the  nature 

of  a  comrniflion  to  the  flierifF,  for  the  fake  of  difpatch,  to 
CO  the  fame  juflice  in  bis  county  court,  as  might  otherwife 
be  had  in  the  courts  at  Wejlminjler.     4  InJ}.  '2,66. 

10.  By  the  12  G.  2.  c.  13.  /.  7.  If  any  perfon  Ihali  Whorha'ia£ia» 
commence  or  defend  any  a£lion,  or  fue  out  any  writ,  pro-  ^"oniey  in  t!u» 
Cefs,  or   fummons,   or  carry   on  any    proceedings   in  the 

County  court,  v/ho  Ihall  not  be  admitted  attorney,  or  foli- 
citor  according  to  the  aft  of  2  G.  2.  c.  23.  he  fliall  for- 
feit 20 1  v/ith  colls,  to  him  who  fliall  fue  in  any  court  of 
record, 

11.  The  plaintiff  in   this  court  firfl;   takes  out   a  fum-  Summonj, 
nions,  returnable  at  the  next  county  court ;  and  if  the  de- 
fendant do  not  appear,  an  attachment  or  dijlringas  is  to  be 

made  out:  but  if  the  defendant  appears,  the  plaintiff  is  to 
file  his  declaration,  fhewing  his  caufe  of  a£lion,  or  matter  of 
complaint,  in  what  manner  the  a£lion  accrued,  at  what 
time  and  place  the  wrong  was  done,  and  the  damage  he 
hath  fuRained.     Greenw.ii.     Read.  County  C. 

12.  If  the   defendant  doth  appear,  and  the  next  court  Dedaraticn. 
after  gives  a  rule  to  declare,  and  the  plaintiff  doth  not  file 

his  declaration  within  tlie  time,  he  may  be  rtonfuited.    id. 

13.  When  the  plaintiff  hath  declared,  b.e  muft  continue  Continuance. 
hiS  fuit  from  court  day  to  court  dayj  otherwife  the  defend- 
ant may  take  advantage  of  it ;  and  this  is  called  a  continu- 
ance, beina  an  adiourninsf  of  the  fuit  from  lime  to  time,  to 

keep  it  on  foot.    id. 

14.  The  rule,  or  dies  daiuSy  is  Vv^hen  farther  day  is  given  Diss  datu«. 
to  the  plaintiff  to  declare,  or  to  the  defendant  to  plead ;  and 

the  time  given  is  ufually  to  the  next  court  day,  but  upon 
occafion  may  be  enlarged,     id. 

15.  The  next  court  after  filing  the  declaration,  and  im-  Anf>ver. 
parlance  given,  the  defendant  is  to  put  in  his  anfwer  or 

plea,  and  if  the  plaintiff  join  iffue,  they  may  proceed  to 
trial  the  next  court  day,  if  they  proceed  not  farther  by  re- 
plication, rejoinder,  furrejoinder,  and  the-like.     id. 

16.  But   if  freehold  is  pleaded  by  the  defendant,  this  r;e»  of  free, 
eonrt  can  proceed  no  further,  for  freehold  fliall  never  be  '^*^''*' 
tried  without  writ;  therefore  the  caufe  mull  be  removed; 

as  when  a  defendant  avou'cth  for  damage  fcafant,  and  ^thc 
plaintiff  jullifieth  by  reafon  of  common  of  pallure.  ff^ocd, 
t.  4.  c.  I. 

17.  Where  a  verdi^Sl  is  given  for  the  plaintiff,  and  judg-  Jrdfrment  and 
ment   entered  thereupon,    a  f.sri  fades   may  be   av/ardcd  <<''i'""=f'*- 
againft  the  defendant's  goods-,  wliich  may  be  taken  by  vir- 
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tue  thereoT,  and  appralfed  and  fold,  to  fatisfy  the  plaintlflT; 
but  if  the  defendant  hath  no  goods  whereupon  to  levy,  the 
plahitiff  remains  without  remedy  in  this  court,  for  it  being 
no  court  of  record,  no  capias  hes  there;  but  an  aftion  may 
be  brought  at  common  law  upon  the  judgiacnt  entered. 
Greenw.  22.    Read.  County  C. 

1 8.  Caufes  arc  removed  out  of  this  court,  by  a  writ  of 
recordarcy  which  iffucs  out  of  the  chancery,  directed  to  the 
flieriff,  commanding  him  to  fend  the  plaint  that  is  before 
him,  in  his  county  court  (widiout  writ  oijujlicies)  into  the 
court  of  king's  bench,  or  common  pleas,  to  the  end  the 
caufe  may  be  there  determined.  And  the  flieriff  is  here- 
upon to  fummon  the  other  party  to  be  in  that  court,  (into 
which  the  plaint  is  to  be  fent)  at  a  day  certain.  And 
of  all  this  he  is  to  make  certificate  under  his  own  feal, 
and  the  feals  of  four  fuitors  of  the  fame  court.  Read, 
County  C. 

19.  Caufes  arc  alfo  removed  by  /o;?^,  which  differs  in 
nothing  from  a  recardare^  but  that  it  removes  fuch  fuits 
as  are  before  the  fheriff  by  writ  oijufl'ides^  and  a  recordare  is 
to  remove  the  fuit  that  is  by  plaint  only,  without  writ.   id. 

20.  And  akho'  the  plea  be  difcontinued  in  the  county, 
yet  the  plaintiff  or  defendant  may  remove  the  plaint  into 
the  common  pleas  or  king's  bench,  and  it  fliall  be  good, 
and  he  fliall  declare  upon  the  fame.    id. 

11.  In  this  court,  after  the  quitito  exaHuSy  xht  coror\tx 
gives  judgment  of  outlawry.     4  Injl.  l6b. 

22.  Out  of  the  county  court  is  derived  the  hundred 
court,  for  the  cafe  of  the  fubje6l  ;  and  it  hath  like  jurif- 
diftion  as  the  county  court,  and  may  be  held  every  three 
weeks.     2  biji.  71. 

County  hall.     See  %\i\XZ  fall* 
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I .  ^  i^ H E  feveral  rates  hereafter  following,  in  order  to 
JL     avoid  the  inconveniences  of  feparate  colleftions, 
fhall   for  the  future  be  levied  and  railed  by  one  general 
county  rate. 
That  is  to  fay, 

(i)  For  repairing  county  bridges,  and  highways  thereto 
adjoining,  and  falaries  for  the  furveyors  of  bridges  ;  as  di- 
_re<5led  by  the  22  //.  8.  i:.  5.  and  i  An.Ji.  i.  r.  18. 

(2)  .For 
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(2)  For  building  and  repairing  county  gaols ;  by  ii  ^ 
12  ff^.  c.  19. 

(3)  For  repairing  fliire  balls;  by  tbe  9  G.  3.  c.  20. 

(4)  For  the  mafter  of  tlie  houfe  of  correction  his  falary, 
and  rcjieving  the  weak  and  rick  in  his  cuftody ;  by  the  7  "J, 

^•.  4- 

(5)  For  relief  of  the  prifoners  in  the  king's  bench  and 
marlhalfea  prifons ;  and  of  poor  hofpitals  in  the  county, 
and  of  thofe  that  fliall  fuftain  loffes  by  fire,  water,  the  fea, 
or  other  cafualties,  and  other  charitable  purpofcs  for  relief 
of  the  poor,  as  the  jufliccs  in  felhons  fhall  think  fit ;  by 
(the  43  EL  c.  2,/.  15. 

(6)  For  relief  of  prifoners  in  the  county  gaol;  by  the 
14  EI.  c.  5. 

(7}  For  the  prefervation  of  the  health  of  prifoners ;  by 
the  14  G.  3.  c.  59. 

(8)  For  the  chaplain's  falary  of  the  county  gaol ;  bv  the 
13  G.  3.  c.  58. 

(9)  For  fetting  prifoners  on  work;  by  the  19  C,  2. 
c.  4. 

(10)  The  trcafurer's  falary;  by  the  12  G.  2.  c.  29. 

(11)  Salary  of  perfons  making  returns  of  the  prices  of 
corn;  by  the  10  G.  3.  c.  39. 

(12)  Charges  attending  the  removal  of  anv  of  the  fald 
general  county  rates  by  certiorari'^  by  the  12  G.  2.  c.  29. 

(•13)  Money  for  purcliafing  lands  at  the  ends  of  county 
bridges;  by  the  146".  2.  c.  33. 

(14)  Charges  of  building  or  repairing  houfes  of  correc- 
tion, and  for  fitting  up  and  furniflilng  tlie  fame,  and  em- 
ploying the  perfons  font  thither;  by  the  17  G.   2.  c.  5. 

/  33- 

(15)  Charges  of  apprehending,  conveying,  and  main- 
taining rogues  and  vagabonds;  by  the  i"  G.  2.  c.  ^. 

(16)  Charges  of  the  foldlers  carriages,  over  and  above 
the  officers  pay  for  the  fame,  by  the  feveral  j-early  afts 
againfl  mutiny  and  defertlon,  and  by  the  militia  adl  of  the 
2  G.  3.  c.  20. 

(17)  The  coroner's  fee  of  9d  a  mile  for  travelling  to 
take  an inquifition,  and  20s  for  taking  it;  by  the  25  G\  2. 
c.  29. 

(18)  Charges  of  carrying  perfons  to  the  gaol,  or  houfe 
of  corredion;  by  the  27  G.  2.  c.  3. 

{19)  The  gaoler's  fees  for  perfons  acquitted  of  felony, 
or  difchargcd  by  proclamation;  by  the  146'.  3.  r.  20. 

(20)  Ciiarges  of  profecuting  and  convicting  felons ;  bv 
the  25  G.  2.  c.  36.  27  G.  2.  c.  3.  14  G.  3.  c.  20.  afid 
18  G.  3.  c.  19. 

G  g  2  (21)  Charg'-s 
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(ei)  Charges  of  profecutiiig  .and  convl£ling  peiTonfi 
plundering  lliipwreckcd  goods;  by  the  26  G.  2.  c.  19. 

(22)  Charges  of  maintaining  the  militia  men's  families  ; 
by  the  feveral  militia  acts. 

(23)  Charges  of  bringing  infolvent  dtbfors  to  the  af- 
fizes,  in  order  to  their  dilcharge,  if  thcmlelves  are  not  able 
to  pay;  by  tl'ie  32  G.  2.  c.  2H. 

(24)  1  he  charges  of  tranfporting  felons,  or  convc\!ng 
them  to  the  places  of  labour  and  confinement ;  by  the  6  G. 
c.  23.  &  19  G.  3.  c.  74.  _ 

(25)  Charges  of  carrying  parifli  apprentices,  bomid  to 
the  fea-fervice,  to  the  port  to  which  the  mafter  belong- 
eth ;  by  the  2  tif  3  An.  c.  6. 

Sefii-^ns  to  lay  2,  And  that  the  fame  may  be  colleCled  with  as  much 
eafe,  and  as  little  expence  as  pofRble,  the  jullices  at  their 
general  or  quarter  felTK^ns,  or  tlie  greater  part  of  them, 
Ihall  have  power  to  make  one  general  rate  to  anfvver  all 
the  purpofes  aforefaid.     11  G.  2.  c.  29.  /.  I. 

Which  rate  fliall  be  afleHed  in  Inch  proportions  in  every 
parifli  or  ])lace,  as  any  of  the  rotes  by  the  Ja'id Jcveral former 
a£ls  have  been  ufnally  afjiffed.     id. 

By  which  laft  words  reference  being  made  to  the  form^er 
a6ls,  as  to  the  manner  of  proportioning  the  rate,  it  is  pro- 
per to  infert  here,  liow  the  cafe  flands  upon  the  faid 
former  aft,  as  to  fuch  laying  of  the  airefl'ments ;  and  it 
is  thus : 

(i)  By  the  above  mentioned  a6l  of  the  22  H.  8.  (in 
regard  to  bridges)  the  jullices  were  to  rate  every  inhabitant 
within  their  jurifdiclion,  in  fuch  reafonable  fum,  as  they 
fnould  tlnnk  convenient*  And  by  the  I  An.Ji.  I.  c.  18. 
Every  town,  parilh,  or  place  was  to  be  affeffed  as  thcv  ufu- 
allv  had  been  aH'cfl'jd  towards  the  repair  of  bridges. 

(2)  By  the  I4.  El.  c.  5.  (for  relief  of  prifoners)  tlie  juf- 
ticcs  were  to  fate  every  pariili  at  fuch  reafonable  lums  ^as 
they  fnould  tlunk  convenient. 

(3)  By  the  44 /;'/.  r.  2.  [fox  hofpitaJs  end  the  marp}alfea) 
the  fame  was  to  be  rateably  aifeffed  upon  every  parifh. 

(4)  By  the  7  y.  c.  4.  (for  the  majier  of  the  houfe  of  cor- 
rection his  falaryj  the  fame  was  to  be  rated,  as  for  holpitals 
and  the  marlhaifea,  by  the  43  El.  c.  1. 

(5)  Bv  the  19  C.  2.  c.  4.  [i'or fctting prtjoners  on  worl:) 
to  be  railed  as  other  county  charges. 

(6)  By  the  11  ^  12  fF.  c.  19.  (for  repairing  gaols}  to 
be  afleiled  by  the  juftices  in  e<jual  proportions,  on  every 
hundred,  ward,  or  ether  divifion. 

(7)  And  ^ov  vagrants  (by  the  12  /In.  now  repealed}  the 
money  was  to  be  raifed  as  for  bridges  and  gaols. 

So 
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S©  that  upon  t]\c  Vvniole  here  Teems  to  be  intended  an 
equal,  proportionable,  rate,  upon  every  divifion. 

H.  22  G.  3.  K.  V.   Inhabitants  oi  Sf.  Paul  Covent  Gar-  Proportions  in 
Jen.     This  was  an  appeal  againfl  the  general  county  rate,  \\^-\lTcAv\T.G^h* 
made  at  the   quarter  leffions   for  MidcUcJex  ;    which  rate  ;iitered. 
was   confirmed  at  the  next  general   leffions,   and   the   fol- 
lowing cafe   flated. — That  the   parifli  of   St.  Paul  Covent 
Garden.,  in  the  county  of  Middlcjex^  was  alfeircd  69  1  5  s  y^d. 
altho'   the    annual  rents   or  value  of  tiie  lands  and  ter>c- 
ments  therein  allellcd  to  the  poor's  rate  do  not  amount  to 
32,000!;    and   that  the  parifli  of  St.  H'lary-k-hiit:  in  the 
faid  county,  was  afTeficd  to  the  fame  county  rate  7  I  5  s  lOfi 
only,  altho'  the  'annual  rents,  or  value  of  the  lands  and  te- 
nements   in    that    paiifli,    ciiarged   with    the   poor's   rate, 
amounted  to  140,000!,  or  thereabouts  \  wh>erefore  the  pe- 
titioners conceived  the  faid  county  rate  to  be  unequal. • 

Upon  hearing  the  appeal,  it  appeared  to  the  court,  that  t!ie 
allegations  contained  in  the  faid  petition  and  appeal  wers 
true  ;  but  the  court  conceiving  they  were  net  authorifcd 
by  12  G.  2.  or  any  otlier  law,  to  vary  the  proportions  of 
the  county  rate,  as  it  hnta  continued  in  its  prefent  form 
fmce  the  year  1739,  did  therefore  difmifs  the  faid  appeal. — ■ 
After  h.earing  counfe!  on  both  fides,  L.-  Mansfield  faid» 
There  is  great  hardfhip  in  this  cafe;  but  the  point  is  fettled 
by  the  authority  in  Porhers  Reports  74.  and  we  CaU  give 
no  relief.  The  divifions  of  the  land-tax  were  fettled  ia 
1694.  By  the  increafe  of  the  metropolis.it  happened,  that 
a  great  quantity  of  the  land  in  IVeJlrmnjhr  has  fince  been 
built  upon  ;  but  the  act  having  laid  the  tax  upon  tiie  di- 
vifion,  thedivifion  is  no  farther  liable  than  before.  In  tliis 
cafe  to  be  fure  the  fubject  is  different,  but  tlie  reafon  is  the 
fame  in  both.  By  this  a6l,  county  rates  are  to  be  coIle>rftrl 
in  the  fame  manner  as  rates  have  been  ufucdly  collccicd  in 
the  feveral  diftriffs ;  upon  parilhes  eo  noinhie.,  and  not  U])on 
individuals.  We  have  no  autliority  to  alter  this  propor- 
tion, notwithftanding  change  of  circumllances,  and  thougli 
convinced  that  the  equity  of  the  cale  is  with  the  appellants. 
Cal.  Caf.  158. 

3.  And  where  any  pcrfon,  libert)',  divifjon,  or  place  Placesexemnt- 
hath  ufuall)-  contributed,  or  is  liable  to  pay,  only  to  one  or  "f  ti',"TateT 
more  of,  and  not  to  all  the  rates  hereby  intended  to  be 
xaifed  and  thrown  into  one  general  rate  ;  the  julliccs  at 
their  general  or  quarter  fedions  may  order  and  afccxtain, 
what  proportion  thereof  fhall  be  alfelled  on,  and  paid 
by  fuch  pcrfon,  liberty,  divifion,  or  place.     12  C  2.   c. 

G  g  3  As 
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■As  for  inftance,  where  by  the  ftatute  of  22  H.  8.  ^.  5, 
towns  corporate  are  charged  for  the  repauing  of  bridges 
whhui  their  refpe6tive  hberties ;    and  the  counties,  for  the 
bridores  out  of  fuch  hberties;  in  fuch  cafe  a  town  corporate 
ought  not  to  be  charged  towards  the  bridges  in  the  county 
at  large  ;    and  confequently  ought  to  have  an  abatement  iu 
the  rate  charged  upon  them,  in  fuch  proportion  as  the  ex- 
pence  of  bridges  is  to  the  whole  expence  of  the  fevcral  arti- 
cles charged  upon  the  faid  general  county  rate  ;  as  if  the  ex- 
pence  of  bridges  be  a  tenth  part  of  the  whole  expence  charge- 
able upon  the  county  rate,  then  fuch  town  corporate  fhall  have 
an  abatement  of  one  Ihilling  for  every  ten,  which  it  would 
otherwife  be  charged  with  in  fuch  rate. 
Place?  exempt-       ^,  /^^iiJ  by  the   13  G.  2.  c.  i^- f.  7.     Where   any  li-  ' 
whok"ra'te!        berties  or   franchifes  have  commifTions  within  themfe^ves, 
and  are   not  fubje6l  to  the  county  juftices,    and    do  not, 
nor  did  before  the  12  G,  2.  contribute  to  the  county  rates ; 
the  juftices  within    fuch    liberties  may  exercife  the  fame 
powers  within  their  liberties,  as  juftices  in  their  counties. 
High  conftable        ^.  Which   faid  rates  the  high  conftable  fliall,  at  fuch 
mand?^  '^^'       times  as   the  faid  juftices  by   their  ordfer  in  fefiions   fliall 
direft,  demand  of  the  churchwardens  and  ovcrfeers  ;  which 
demand  fliill  be  made  in  writing  (A)  and  given  to  them,  or 
any  of  them,  or  left  at  their  dwelling  houfes,  or  affixed  on 
the  church  doors  by  the  faid  high  conftubles.      12  G.  2.  c 

OvtrTeers  to  6.  Whereupon  the   laid  churchwardens    and    ovcrfeers 

P^^*  fhall  in  30  days  after   fuch  demand  made,  of  the  money 

polle6led  for  relief  of  the  poor,  pay  the  fums  fo  alfeffed  on 
each  parifh  or  place.      12  G.  2.  c.  29./  2. 
To  be  levied  by       «.  j|\nd  if  the  churchwardens  or  ovcrfeers,  or  any  of 
di.iieis.  them,  fliall   negle6l  or  refufe  fo  to  pay,  the  high  conftable 

fliall  levy  the  fame  by  diftrefs  and  Hile  of  the  goods  of  fuch 
churchwardens  or  ovcrfeers  fo  refufing  or  negleding,  by- 
warrant  of  two  or  more  juftices  refiding  in  or  near  fuch 
parifh  or  place.  i2  G.  2.  c.  29./.  2. 
Highconflable's  8.  And  the  receipt  of  fuch  high  conftable  fliall  be  a  full 
receipt.  diichar^e  to  the  churchwardens  and  ovcrfeers,  or  other  per- 

fon  paving  the  fame.  12  G.  2.  c.  29./.  2. 
Carewiierethere  q.  Where  there  is  no  poor  rate,  the  juftices,  in  dieir  ge- 
isRopporrate.  ^^^^^^  or  quarter  fefiions,  fliall  by  their  order  dired  the  fum 
alfcfled  ou  fuch  parifh,  townfliip,  or  place,  to  be  rated  and 
levied  bv  the  petty  conftable,  or  other  peace  officer,  as  vio- 
ney  for  'relief  of  the  poor  Is  by  lazv  to  he  rated  or  levied} 
Wliicli  fu!a  fo  rated  and  levied  fliall  be  paid  by  him  to  the 
high  conftablej  and  iliail  be  derpanded  ofj  paid  by,  or  levied 
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on  fucli  petty  conftable,  in  the  fame  manner  as  before  of 
the  churchwardens  and  overfeers.  And  if  any  petty  con- 
ftable fhall  pay  fuch  fum  before  he  hath  colleftcd  it,  he  may 
afterwards  rate  and  levy  the  fame,  or  may  be  allowed  and 
rcimburfed  the  fame,  out  of  any  conflable's  or  other  rate, 
which  the  juftices  in  their  feflions  ihall  order  and  direct, 
12  G.  2.  c.  29./.  3. 

As  rnsney  for  relief  of  the  poor  is  to  he  rated  cr  levied^ 
That  is  to  fay,  by  taxation  of  every  inhabitant,  parfon, 
vicar,  and  other,  and  of  every  occupier  of  lands,  houfes, 
tithes,  coal  mines,  or  falcable  underwoods.     43  El.  c.  2. 

/^-  ... 

10.  And  whereas  it  will  be  mconvenient  to  many  towns,  Northern  joun- 
parilhes,  and  places,  in  the  counties  of  Yorl.,  Dcrhy\  Dur-  ties. 

ham^  Lancajler,,  Cheflcr.,  IFeJbnorlandy  Cumberland^  and 
Northutnberland,  that  the  fald  rates  Ihould  be  paid  out  of  the 
poor  rate  ;  the  juftices  at  their  general  or  quarter  fcllions, 
if  they  Jlmll  think  convenient,  may  order  the  fum  alfeded  on 
any  fuch  town,  parifh,  or  place,  to  be  paid  by  and  levied  on 
the  petty  conftable  [B]  in  fuch  manner  as  is  above  direttcd, 
jn  cafes  where  no  rate  is  made  for  the  poor.  12  G.  2.  c, 
29./.  4. 

If  they  f  jail  think  convenient~\  By  which  words  the  juftices 
in  thofe  counties  may  order  the  rate  to  be  paid  by  either  of 
the  two  methods  before  mentioned,  according  to  their  dif- 
cretions ;  that  is  to  fay,  either  by  the  churchwardens  and 
overfeers  out  of  the  poor  rate  ;  or  by  the  petty  conftables 
by  an  aftefliTient  after  the  manner  of  the  poor  rate.  And 
the  reafon  of  this  claufe  feems  to  be,  becaufe  fome  parilhcs 
in  the  northern  counties  being  ver\'  large,  and  for  that  rea- 
fon fubdivided  into  feveral  townlhips  with  regard  to  the 
poor,  it  may  happen  that  fome  townlhips  in  the  lame  parifti 
may  be  high  rated,  and  others  low  rated,  towards  the  relief 
of  their  poor ;  therefore  if  a  general  fum  for  the  county 
rate  upon  the  whole  parifli  were  to  be  charged  upon  all 
the  inhabitants,  in  proportion  to  their  poor  rate,  it  would 
lay  the  burden  very  unequally.  To  remedy  which,  the 
juftices  by  this  clauic  may  charge  feparately  fuch  fum  as 
they  fliall  think  reafonable  upon  each  fubdlvifion  or  con- 
ftablewick,  in  order  to  lay  the  fame  equally  throughout  the 
parilh  :  and  if  any  townlhip  fhall  be  aggrieved  thereby,  they 
may  appeal  as  hereafter  is  direded,  or  remove  h  by  cer-t 
tiorari.  '' 

11.  The  faid   high    conftables,  at  or  before    the    next  Hieh  confiaKi 
feftioiis  refpedivcly  ?.fter  they  have  received  the  money,  to  pay  10  the 

G  g  4  fluU  tr«af"«r. 
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fhall  pay  tiie  fame  to  the  treafurer ;    and   the   money  fo 
paid,  fhall  be  deemed  the  pubhck    flock.      12  G.   2.     c. 
29. /.O. 
TreaAirei-'s  re-        12.  And  the  trcarurcr's  receipt  {hall  be  a  fuflicient  dif- 
"''"•  charge  to  the  high  conflable.      12  G.  2.  c.  29.  /.  9. 

Higii  cnnilabie  13-  And  the  faid  high  conftables  fhall  deliver  in  a  true 
toiiccount,  account  on  oath  (if  required)  of  the  money  by  them  receiv- 
ed, before  the  faid  juftices  at  their  general  or  quarter  fef- 
fions  :  and  if  any  fuch  high  conftable  (hall  neglect  or  refufe 
to  demand  or  levy  as  aforefaid,  or  to  account,  the  faid  juf- 
tices at  their  general  or  quarter  fefifions  may  commit  him  to 
the  common  gaol,  until  he  fnall  have  caufed  fuch  rates  to 
be  demanded  and  levied,  and  fliall  have  rendered  a  true  ac- 
count. And  if  it  fhall  appear  by  fuch  account,  that  any 
fum  is  remaining  in  his  hands,  and  he  fhall  not  pay  over  the 
flime  to  the  treafurer,  they  may  commit  him,  till  he  pay  the 
fame.  12  C  2.  c.  29./.  8. 
Petty  ccnftables  14.  And  the  jullices,  at  their  general  or  quarter  feffions, 
accou^lT*  ^°  ^^^y  oblige  bv  their  order,  the  petty  confiables  or  any 
other  pcrfon  em.powered  to  levy,  coliedl,  or  receive  any  fum 
for  the  purpofes  aforefaid,  and  who  have  any  fum  in  their 
hands,  to  account  and  pay  over  the  fame,  in  like  manner  as 
the  high  conflables.  12  Gl  2.  c.  29.  f.  17. 
Treafurer's  dif-  j  5.  And  the  treafurer  fhall  pay  fo  much  of  the  money  in 
his  hands,  to  fuch  perfons,  as  the  juftices  in  feflions  fhall  by 
their  order  from  time  to  time  appoint,  for  the  ufes  and  pur- 
pofes of  the  faid  above  mentioned  ails,  and  for  any  other 
nfcs  and  purpofes  to  which  the  public  flock  of  any  county, 
city,  divifion  or  liberty,  is  or  fhall  be  appUcable.  12  G.  2. 
c.  29.  /.  6. 
Treafurer's ac-  ^^  ^ ^^  ^1^^  treafiirer  fhall  keep  a  book  of  entries,  of 
the  fums  by  him  received  and  paid;  and  fhall  deliver  111 
a  true  account,  on  oath  if  required,  of  his  receipts  and 
difburfements,  to  the  juftices  at  every  general  or  quarter 
feffions,  and  alfo  the  proper  vouchers  for  the  fame,  to  be 
kept  amongft  the  records  of  the  feffions.      13  G.  2.  c.  29. 

.''eiTiors  order  a       jy.  And  the  difcharge  of  the  faid  juftices,  by  their  order 

ueafuro-!  ^^  '  ^  ^^  ^^^^'^  general  or  quarter  feffions,  fhall  be  a  fuflicient  dif- 
charge to  the  treafurer.      12  G.  2,  c.  29.  /".  9. 

New  rate  when  j  g.  And  no  new  rate  fhall  be  made,  until  it  appear  by 
the  treafurer's  accounts,  or  otherwife,  that  three  fourths 
of  tlie  money  coHefted  have  been  expended  for  the  purpofes 
aforefaid.      12  G.  2.  c.  2g.  f.  10. 

Appeal.  19.  If  the  churchwardens  and  overfcers  of  any  parifli  qr 

pl^ce,  fhall  think  fuch  parifh  or  place  is  over-rated,  they 
may  appeal  t©  the  next  general  or  quarter  feffions,  againft 

fuch 
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fuch  ^art  of  the  rare  only  as  may  affeit  fuch  parlHies  or 
places  ;  but  fuch  rate,  y.pon  the  appeal,  lliali  not  be  quafli- 
ed  in  regard  to  any  other  pariihes  or  places.  12  G.  2.  c. 
29./.  12. 

20.  No  certiorari  to  remove  any  rates,  or  any  orders  or  Certiorari, 
other  proceeduigs  of  the  feflions  touchuig  fuch  rates,  Ihall 
1  e  aranted  but  upon  motion  the  firft  week,  of  the  next  term 
after  the  time  for  appealing  from  fuch  rates  or  orders  is 
expired  ;  and  on  mak.ir>g  it  appear  to  the  court  by  affidavit 
or  otherwife,  that  the  merits  of  the  queftion  on  fuch  sppeal 
or  orders,  will  by  fuch  removal  come  properly  in  judgment. 
And  no  fuch  certiorari  fhall  be  allowed,  until  fulhcient 
fecurity  be  given  to  the  treafurer,  in  the  fum  of  I  col,  to 
profecute  tlie  certiorari  with  effecl,  and  to  pay  the  cofls  if 
the  rates  or  orders  Ihall  be  confirmed.  Nor  fliall  any  fuch 
rates,  orders,  or  proceedings  be  quafhed  for  want  ui  form 
only.      12  G.  2.  c.  29.  /.  21. 

And  no  action  fhall  be  commenced  againfl  any  perfon 
who  fliall  have  coUecled  or  received  any  money  on  any  rates 
which  fiiali  be  quafhed  on  a  certiorari  or  otherwife,  for 
any'  money  colleclcd  or  received  on  fuch  rate  before  tl»c 
certiorari  was  brought  ;  but  the  perfons  who  have  paid  on 
fuch  rate  more  than  they  ought  to  have  paid,  fliall  be  re- 
paid, or  have  the  fame  allowed  in  the  next  rate.  12  G.  2. 
c.  29./.  18. 

A.  High  conflable's  warrant  to  levy  the  rate. 

TX'-  n       1     J     TTo  the   churchwardens  and  overfecrs  of 

Weitmorland.   J    ,  r  .u     .        a-     r  'i.-    r 

Kenddl  Ward    i  ^^^  P"^'"  °^  ^"^  townihip  [or  pariihj  ot 

^^ in  the  faid  county. 

Y  virtue  of  an  order  of  his  majcjiy's  jufticcs  of  the  peace 
in  and  for  the  faid  countv,  in  their  general  (juarter  fejjicm 
cfjhnhled^  you  are  hereby  required  in  thirty  days  time  from  your 
receipt  of  this  precept^  or  otherxvife  having  had  due  notice 
thereof^  to  pay  to  me^  cut  of  the  money  by  you  collected  or  to  he 

coUeiied  for  the  relief  of  the  poor^  the  fum  of being  the 

proportion  of  your  Jaid  townjhip  [or  parifi]  for  and  tozvards 
the  general  county  rate^  for  the  repairing  of  bridges  ;  repairing 
cf  the  gaol.,  and  for  the  relief  of  prif oners  therein  \  and  for  the 
relief  of  the  prif oners  in  the  king's  bench  and  marfjalfea  prifons  ; 
repairing  the  Jhire  hall\  repairing  and  funiijhing  the  houfe  of 
corre£iionywith  the  f alary  of  the  keeper  thereof;  the  treafurer*  s 
falary  ;  the  coroner  s  fees  ;  the  charges  concerning  vagrantSj^ 
Joldiers  carriages.,  conviding  and  tranfporting  felons,  and  other 

county 
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eaunty  charges.  And  herein  you  are  nol  to  fatJ^  on  the  peril 
that  jh all  enfue  thereof.     Given  under  viy  hand  the —  day 

"f • 

John  Bracken,  High  conjlable. 

B.  Or,  in  the  northern  counties  above  mentioned,  the 
juflices,  if  they  think  proper,  inflcad  of  ordering  the  money 
to  be  paid  by  the  churchwardens  and  overfcers,  may  order 
it  to  be  paid  by  the  petty  conftablcs  ;  and  then  the 
high  conftable's  precept  to  the  petty  conftables  may  be 
thus ; 

Weftmorland.    TTo  the  conflable  of in  the  fai4 

Kendal  Ward,  "j^county. 

BY  virtue  of  an  order  from  his  majeflf  s  jufices  of  the  peace 
in  and  for  the  f aid  county^  in  their  general  quarter  fejftons 

cjjhnhledy  you  are  hereby  required  to  ra'ife  the  fuyn  of — 

within  yjur  conffablewick^  for  which  you  are  19  make  an  equal 
rate  tvithin  your f aid  coyfiahleivich^  and  to  levy  the  fame  ^  injuch 
jnanner  as  money  fr  the  relief  of  the  poor  is  by  lazv  to  be  rated 
ar  levied :  ivhick  faid  fum  you  are  to  pay  unto  me^  in  thirty  days 
time  from  your  receipt  of  this  precept,  or  otherwife  having  had 
due  notice  thereof ;  the  fame  being  the  proportion  of  your  faid 
conjiablewicky  for  and  towards  the  general  county  rate,  for  the 
repairing  of  bridges , 

And  fo  repeat  the  feveral  particulai*s  as  in  the  lafl;  prece- 
dent ;  and  that  for  this  reafon,  that  the  people  may  know 
what  it  is  they  pay  their  money  for. 


TH  E  laws  relating  to  the  cuftoms,  fo  far  as  juflices  of 
the  peace,  conftables,  and  other  fuch  officers,  are  con- 
cerned therein,  being  confiderably  connedled  with  the  laws 
of  excife,  it  is  thought  proper  to  refer  this  fubjeft  to  the 
title  CtClCc,  where  the  whole  will  be  more  clearly  com- 
prehended under  one  view. 


€uao^ 
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BY  the  37  H.  8.  r.  I.  (which  was  altered  by  the  3  l^ 
4  Ed.  6.  c.  I.  but  reilored  by  i  IV.  c.  21.J  No  per- 
fon  fliall  be  appointed  to  the  ofEce  of  cujios  rctidorum^  but 
luch  as  (hall  liave  a  bill  figned  with  the  king's  hand  for  the 
fame  ;  which  bill  figned  Ihall  be  a  fufficient  warrant  to  the 
lord  chancellor  to  make  a  commifhon,  afligning  and  autho- 
rizing tliereby  the  fame  perfon  to  be  cujios  rotuhrum^  until 
the  king  hath  bv  another  bill  with  his  own  hand  appointed 
one  other  perfon  to  have  the  fame  olHce,  by  himfelF,  or  liis 
fufficient  deputy,  learned  in  the  laws,  and  meet  anc^  able  to 
fupply  the  faid  office. 

In  purfuance  whereof,  the  lafl;  claufe  in  tlie  commifTion 
of  the  peace  is  generally  to  this  effedl :    "  Ladly,  we  have 

**  adigned  you  the  aforefaid keeper  of  the  rolls 

*'  of  our  peace  in  our  faid  county,  and  therefore  you  fnall 
*'  caufe  to  be  brought  before  you  and  your  faid  fellov/s, 
*'  at  the  days  and  places  aforefaid,  the  writs,  precepts, 
*'  procelfes,  and  indi61ment5  aforefaid,  that  thev  may 
<<  be  infpcticd,  and  by  a  due  courfe  determined,  as  is  afcfre- 
«^  fdid." 

Cyder.       See  CjCCifC* 


How  prifoners  for  debt  (hall  be  demeaned.     See  title 
C5aoL 

Infolvent  debtors  brought  to  the  affizes,  in  order  to  be 
difchargcd,  fliall  pay  for  their  bringmg  thither,  not  exceed- 
ing 1 2d  a  mile  ;  and  if  they  are  not  able  to  pay,  then  the 
f^me  fhall  be  paid  by  the  treafurer,  out  of  the  county  flock. 
|72  G.  2.  c.  28./.  15. 

Deer.     See  (SamC. 
Defamation.     See  ^lailDCC* 
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SDemurrer. 

Demurrer    (from    dcmorari )    fignifics   an    abidin;:;    in 
point  of  law,  upon  which  the  dcfcndunt  joiris  illut-, 

iiUowuig 
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allowing  the  fa6l  to  be  true  as  laid  in  the  indnSlnient. 
ff^ood.  b.  4.  c.  5. 

In  criminal  cafes  not  capital,  if  the  defendant  demur  to 
an  indiilment,  the  court  will  not  give,  judgment  againft 
liim  to  anfwcr  over,  but  final  judgment.     2  Haw.  334. 

But  regularly  in  all  cafes  of  felony,  where  a  man  pleads 
a  fpecial  matter,  tho'  he  conclude  his  plea  with  not  guilty 
to  the  felony,  or  do  not  conclude  it  fo,  yet  if  his  plea  be 
tried,  or  found,  or  ruled  againft  him,  he  Ihall  be  put  to  his 
plea  of  not  guilty,  and  be  tried  for  the  felony  ;  for  tho' 
a  man  (liall  iofe  his  land,  in  fome  cafes,  for  mifpleading, 
yet  he  fiiall  not  Iofe  his  life  for  mifpleading.     a  H.  H, 


,EODAND  is,  when  any  moveable  thing  inani- 
mate, or  beaft  animate,  doth  move  to  or  caufe  the 
nntnncly  death  of  anv  reafonable  creature,  by  mifchance, 
witliout  the  will  or  fault  of  himfelf,  or  of  any  perfon. 
3  Inji.  57. 

2.  This,  aitho'  it  be  not  properly  homicide,  nor  punifh- 
able  as  a  crime,  yet  is  taken  notice  of  by  the  law,  as  far  as 
the  nature  of  tlie  thing  will  bear,  in  order  to  raife  the 
greater  abhorrence  of  murder  ;  and  the  unhappy  inflru- 
jnent  or  occafion  of  fuch  death  is  called  a  deodand  fdea- 
dandum)^  and  forfeited  to  the  king,  and  was  anciently  paid 
into  the  hands  of  tlie  king's  almoner,  to  be  applied  to  pious 
vifes  for  the  foul  of  the  deccafed.  Alfo  all  fuch  weapons, 
whereby  one  man  kills  another,  are  forfeited.  3  ////?.  57. 
1  Havj.  66.     Foft,  265. 

3.  This  forfeiture  is  ftii'l  part  of  the  cafual  revenue  of  the 
crown,  unlefs  where  lords  of  franchifes  are  intitled  to  it  by 
grant.  For  no  man  can  prpfrribe  to  it,  or  to  the  goods  of 
felf- murderers  or  other  felons,  or  of  out-laws,  happening 
within  his  royahy.     FoR.  265. 

4.  It  feems  clearly  fettled,  contrary  to  the  former  opi- 
nions, that  a  horfe,  or  the  like,  killing  an  infant  within  th& 
age  of  difcrction,  is  as  much  forfeited  as  if  he  were  of  age. 
1  Hatv.  66. 

5.  Alfo,  it  was  anciently  holden,  that  t\\mg%  fixed  to  the 
freehold^  as  the  wheel  of.  a  mill,  or  a  bell  hanging  in  the 
ilccple,  may  be  deodands  ;  but  by  the  later  refolutions  they 
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einnot,  unlefs  they  were  fevered  before  tlie  accident  hap- 
pened.     I  Hazv,  66. 

6.  Il  is  agreed  by  all,  that  a  JJ/ip  in  fait  warer,  from 
which  a  man  falls  and  is  drowned,  is  not  forfeited,  becaiiio 
perfons  at  fca  are  contmually  expofed  to  fo  many  perils, 
that  the  law  Imputes  not  fuch  misfortunes  to  the  Ihip. 
Alio  it  feems  clear,  that  when  a  man  riding  on  a  horfe 
over  a  river,  is  drowned  thro',  the  violence  of  the  itu'am, 
the  horfe  is  not  forfeited,  becaufe  not  that,  but  the  water 
caufed  his  death.  But  it  is  faid,  that  a  Ihip,  bv  a  fall  from 
which  a  man  is  drowned,  in  the  frelh  water,  Ihall  be  for- 
feited, but  not  the  merchandize  therein  ;  becaufe  they  no 
way  contribute  to  his  death.  And  bv  the  fame  rcafon  it 
feems  that  if  a  man  riding  on  the  Ihafts  of  a  waggon,  fall 
to  the  ground  and  break  his  neck,  the  horfes  and  waggon 
only  are  forfeited,  and  not  the  loading,  becaufe  it  no  way 
contributed  to  his  death  ;  for  which  reafon,  where  a  thing 
not  in  m.otion  caufcs  a  man's  death,  that  part  thereof  only, 
which  is  the  immediate  caufe,  is  forfeited.  As  where  one  ' 
climbing  upon  the  wdieel  of  a  cart,  while  it  Hands  Hill,  faik 
from  it,  and  dies  of  the  fall,  the  wheel  only  is  forfeited : 
But  if  he  had  been  killed  l)y  a  bruife  from  one  of  the  wheels 
being  in  motion,  the  loading  alfo  would  have  been  forfeit- 
ed, becaufe  the  weight  thereof  made  the  hurt  the  greater  , 
and  it  is  a  general  rule,  that  wherever  the  thing  which  is 
the  occafion  of  a  man's  death  is  in  motion  at  the  time,  iK>t 
oidy  that  part  thereof  which  immediately  wounds  him,  but 
all  things  which  move  togetlier  with  it,  and  help  to 
make  the  wound  more  dangerous,  arc  forfeited  alfo. 
I  Haw.  66. 

y.  Thus  a  cart  met  a  waggon  loaded  upon  the  read, 
and  the  cart  endeavouring  to  pals  by  the  waggon,  was 
driven  upon  an  higlr  bank  and  overturned,  and  threw  a 
perlbn  that  was  in  the  cart,  juft  before  the  wheels  of  thi; 
waggon,  and  the  waggon  run  over  him  and  killed  him ; 
it  was  refolved  in  tins  cafe,  that  the  cart,  waggon,  load- 
ing, and  all  the  horlcs  were  dcodands,  becaufe  they  all 
moved  to  the  death,      i  Saih.  220. 

8.  If  a  weight  of  earth  fall  upon  a  worker  in  a  mine, 
and  kill  him;  the  weight  of  the  earth  is  forfeit,  and  not 
the  whole  mine.      I  //.  H.  420. 

9.  In  all  thcfe  cafes,  if  the  party  wounded  die  not  of  his 
woimd,  within  a  year  and  a  day  after  he  received  it,  there 
Ihall  be  nothing  forfeited,  for  th.e  law  doth  not  look  oa 
inch  a  wound  as  rlic  caufe  of  a  man's  death,  after  which 
he  lives  fo  long:  But  if  the  party  die  within  that  time, 
the  forfeiture  Ihall  have  relation  to  the  wound  given,  and 
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cannot  be  faved  by  any  alienation  ot  other  a£l  whatfoever 
ill  the  mean  time,      i  Haw.  67. 

10.  However  nothing  can  be  forfeited  as  a  clcodancl, 
nor  feized  as  fuch,  till  it  be  found  by  the  coroner's  inqueU 
to  have  caufed  a  man's  death;  but  after  fuch  inqnifition, 
the  fhcriff  is  anfwerable  for  the  value  of  it,  and  may  levy 
the  fame  on  the  town  where  it  fell,  and  therefore  the  in- 
queft  ought  to  find  the  value  of  it.      i  Haiv.  67. 

11.  And  if  the  coroner  omits  his  duty  in  this  cafe,  the 
inquifition  may  be  made  by  the  commilhoners  of  gaol  de- 
livery, oyer  and  terminer,  or  of  the  peace,      i  H.  H.  ^.ig. 

12.  After  all,  as  this  forfeiture   fecmeth  to  have  beeri' 
,               originally  founded,  rather  in  the  fuperflidon  of  an  age  of 

ignorance,  than  in  the  principles  of  found  reafon  and  po- 
licy, it  hath  not  of  late  years  met  with  great  countenance 
in  WeJlmtnfler-haU.     And  when  juries    have   taken   upon" 
them  to  ufe  a  judgment  of  difcretion,  not   flriflly   within 
their  province,  for  reducing  the  quantum  of  the  forfeiture, 
the  court   of  king's  bench  have  refufed  to  interpofe  m 
favour  of  the  crown  or  lord  of  the  franchifc.     In  the  cafe 
of  K.  and  Rolfe^  coroner  of  Keyit^  H.  5  G.  2.  the  coroner's 
inqueft  found,  that  a  man  fitting  on  his  waggon  accident- 
ally fell  to  the  ground,  and   that   the  horles  drawing  the 
■waggon  forward,  one  of  the  fore  wheels  crufhed  his  head,^ 
of  which  he  inftantly  died,  and  then  concluded  that  onl)' 
the  wheel,  on  which  they  fet  a  fmall  value,  moved  to  his 
death.     A  motion  was  made,  in  behalf  of  Mr.  Mompeffon^ 
lord  of  the  franchife,  for  quafhing  this  inquifition,  upon 
affidavits  tending  to  fhew,  that  the  cart   and  horfes  were 
equally  inflrumental,  which  indeed  the  find  hi  g  of  the  jury 
did  fufficiently  imply.     But  the  court  wa^  very  clear,  that 
neither  this  court  nor  the  coroner  can  oblige  the  jury  ta 
conclude  otherwife  than   they  have  done,  and  would  not 
fuffer  the  affidavits  for  quafhing  the  inquifition  to  be  read. 
A  like  cafe  came  on,  M.  29  G.  2.  K.  and  Dreiv^  coroner 
of  M'lddkjex.     The  coroner's  jury,  upon  view  of  the  body 
of  a  perfon  killed  by  the  like  accident,  found  that  only  one 
wheel  of  the  waggon  moved  to  the  death.     The  court,  oa 
motion  in  behalf  of  the   lord  of  the  franchife,  granted  a 
rule  for  fhewing  caufe  why  the  inquifition  Ihould  not  be 
quaffied  fpr  this  mifbehaviour  of  the  jury.     On   the  day 
for  fhewing  caufe,  Mr.  Hume  Cianpbcll,  counfel  for  the 
lord  of  the  franchife,  informed  the  court,  that  upon  looking 
into  precedents,  he  was  1  atisfied  he  could  not  fupport  the 
rule:   and  thereupon  it  was  difcharged.     The   cafe  of  the 
King  dinA.  RoJfe  was  mentioned  on  this  occafion,  and  greatly 
relied  on.     Foji,  266. 

Dice.     See  ^tHITlp^* 
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/.  Of  protcjlant  dijfenters  in  general. 

II.  Diffenting  minifters. 

III.  Dijfenting  fchoolmajlers. 

I.  Of  p'oteflant  dijfenters  in  general. 

(i)XD  Y  the  I  El.  c.  1.  f.  14.  Every  perfon  not  having 
X)  reafonablc  excufe,  fhall  refort  to  their  parifh 
church  or  chapel,  or  upon  reafonable  let  thereof,  to  fome 
ufual  place  where  common  prayer  fliall  be  ufed,  on  every 
funday  and  holiday;  on  pain  of  punifhment  by  the  cenfures 
of  the  church,  or  of  forfeiting  for  every  offence  I2d. 

(2)  By  the  23  EL  c.  i.  Every  perfon  above  the  age  of 
i6,  who  fliall  not  repair  to  fome  church,  or  chapel,  or 
ufual  place  of  common  prayer,  fliall  forfeit  for  every  month 
20 1.  And  if  he  fhall  forbear  for  12  months  he  fhall  be 
bound  to  the  good  behaviour  till  he  conform. 

(3)  By  the  29  El.  c  6.  Every  offender  in  not  repair- 
ing to  church,  having  been  once  convifted,  fliall,  with- 
out any  other  indiftment  or  conviction,  pay  half  yearlv 
into  the  exchequer  2cl  for  every  month  afterwards,  until 
he  conform;  which  if  he  fliall  to  omit  do,  the  king  may 
fei/e  all  his  goods,  and  two  parts  of  his  lands. 

(4)  And  by  3  J.  c.  4.  The  king  may  refufe  the  20  1  a 
month,  and  take  two  parts  of  the  land,  at  his  option. 

(5)  And  by  the  3  f.  c  5,  No  recufant  in  not  repairing 
to  church,  being  convided  thereof,  fliall  enjoy  any  publick 
ofhce,  or  Ihall  pra6tife  law  or  phyfic,  or  be  executor,  ad- 
mini  ftrator,  or  guardian. 

(6)  And  by  the  35  £/.  r.  i.  If  any  perfon  refufing  to 
repair  to  church,  fliall  be  prefent  at  any  affembly,  meeting, 
or  conventicle,  under  pretence  of  any  exercife  of  religion, 
he  Ihall  be  imprifoned  till  he  conform  j  and  if  he  fhall  not 
conform  in  three  months,  he  fhall  abjure  the  realm  ;  which 
if  he  fliall  refufe  to  do,  or  after  abjuration  fliall  not  go,  or 
fliall  return  without  licence,  he  fhall  be  guilty  of  felony 
without  benefit  of  clergy.  And  whether  he  fhall  abjure  or 
not,  he  fhall  forfeit  his  goods,  and  fhall  forfeit  his  lands 
during  life. 

(7)  And  by  the  22  C.  2.  c.  i.  If  any  perfon,  being  fix- 
tcen  years  of  age,  fhall  be  prefent  at  any  conventicle  or 
meeting,  under  pretence  of  any  exercife  of  religion,  in 
other  manner  than  according  to  the  liturgy  and  pradtice  of 
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the  church  of  England,  at  which  there  fiiall  he  five  perfortS 
or  more  a{I'emblcd,  befides  thofe  of  the  houlhold,  if  it  be  in 
an  houfe  where  there  is  a  family ;  or  if  it  be  in  a  houle, 
field,  or  place,  where  there  is  no  family,  then  where  any 
Jive  perfons  or  more  are  fo  afTembled, — every  juflice  of 
the  peace  before  whom  information  fhail  be  made,  (hall 
(on  pain  of  lool,  half  to  the  informer)  on  proof  by 
confeflion,  or  oath  of  two  witnefTes,  or  the  notorious 
evidence  of  the  fa£l,  make  record  thereof  (which  fliall  be 
afterwards  certified  to  the  fefTions),  which  record  fhail  be 
a  full  convi6lion :  Whereupon  he  fhail  impofe  upon  every 
offender  a  fine  of  5  s  for  the  firll  offence,  and  for  every 
other  offence  10  s,  to  be  levied  by  diftrefs  and  fale  of  ths 
goods  of  the  offender,  or  in  cafe  of  the  poverty  of  fuch  of- 
fender, upon  the  goods  of  any  other  perfon  then  conviftcd 
of  the  like  offence,  fo  as  the  fum  to  be  levied  on  any  one 
perfon  in  cafe  of  the  poverty  of  other  offenders  amount  not 
in  the  whole  to  above  10 1  on  occafion  of  any  otte  nleeting ; 
one  third  to  the  king,  one  third  to  the  poor,  and  one  third 
to  the  informer  and  to  fuch  perfons  as  the  juTlice  fhail  ap- 
point, having  regard  to  their  diligence  in  difcovering,  dif- 
perfing,  arid  punifhing  of  the  faid  conventicles. 

And  every  perfon  who  fliall  fuffer  any  fuch  meeting  in 
his  houfe,  outhoufe,  barn,  or  backfide,  fliall  forfeit  20  1  in 
like  manner;  and  in  cafe  of  his  inability,  it  Ihall  be  levied 
on  the  goods  of  luch  perfons  who  ihall  be  convi6led  of  being 
prcfent. 

If  the  penalty  exceeds  lol,  an  appeal  lies  to  the  feffions. 
And  if  the  party  is  there  found  guilty  by  a  jury,  he  fhail 
pay  treble  cofls.  And  no  other  court  whatfoever  fliall  in- 
termeddle, but  the  quarter  feffions  only. 

And  juflices  and  conilables  may  with  what  force  they 
think  fit,  upon  refulal  to  open,  break  open  doors  where 
they  fhail  be  informed  fuch  conventicle  is,  and  take  the 
offenders  into  cuftody.  And  on  certificate  from  anyjuftice 
of  peace  of  his  particular  information  or  knowledge  of  fuch 
unlawful  meeting,  and  that  he  is  not  able,  with  fuch  affift- 
ance  as  he  can  get,  to  fupprefs  the  fame;  any  commiffioned 
officer  of  the  militia,  or  other  his  majefly's  forces,  with 
fuch  troops  or  companies  of  horfe  and  foot,  aild  alfo  the 
Iheriff,  and  other  miniftcrs  of  juftice,  with  fuch  other 
affiflance,  as  they  fhail  think  meet,  or  can  get  in  readinefs 
with  the  fooneft,  fhail  repair  to  the  place,  and  by  the  befl 
means  they  can,  fhail  diffolve,  dlfhpate,  and  prevent  fuch 
meeting,  and  take  the  offenders  into  cuflody. 

Thus  flood  the  laws  at  the  revolution. 
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Now  by  the  i  fV.  c.  i8.  commonly  called  the  a£l  of  ?a* 
deration,  which  by  the  19  G.  3.  c.  44.  is  declared  to  be  a 
publick  a6l,  it  is  enabled,  that  neither  the  llatutes  afore- 
iaid,  xxox  any  other  made  againft  papills  and  popiih  recu- 
fants  (except  the  25  C.  2.  c.  2.  concerning  the  qualifying 
for  offices,  and  30  C.  2.  /?.  2.  c.  I.  contaming  the  decla- 
ration againft  popery)  fhall  extend  to  any  pcrfon  difTentiiig 
from  the  church  of  England^  who  (hall  at  the  general  lel- 
fions  of  the  peace  to  be  held  for  the  county  or  place  where 
fuch  perfon  fhall  live,  take  the  oaths  of  allegiance  and  fu- 
premacy,  and  fubfcribe  the  faid  declaration  againft  popery; 
of  which  the  court  Ihall  keep  a  rcgifter:  and  no  officer 
fliall  take  any  fee  above  6d  for  regiftering  the  fame,  and 
6d  for  a  certificate  thereof  figned  by  fuch  officer. 

Provided,  that  the  place  of  meeting  be  certified  to  the 
biffiop  of  the  diocefe,  or  to  the  archdeacon  of  the  arch- 
deaconry, ot  to  the  juftices  of  the  peace  at  the  general  or 
quarter  feffions.  And  the  regifter  or  clerk  of  the  peace 
ihall  regifter  or  record  the  fame,  and  give  certificate 
thereof  to  any  who  fhall  demand  the  fame;  for  which  no 
greater  fee  fhall  be  taken  than  6  d.  And  provided,  that 
during  the  time  of  mccthig,  the  doors  (hall  not  be  locked, 
barred,  or  bolted* 

T.  26  G.  3.  K.  V.  Hall.  This  was  a  convlflion  on 
22  C.  2.  c.  I.  as  follows: 

Parts  of  Kefleven^   in  >  /^  -£"  i^  remcnilercd^  that  on  the 
the  count)' of  jL/V?r5//7.  j  id  day  of  March  in  the  ibtb 

yt'ar^  i^c.  at  New  Sleaford,  in  the  parts  of  K.  afcrefaid^  ii'c, 
Robert  Benfon  clerk,  came  before  me  Richard  Brown  ej-^uire, 
one  of  the  jufiices,  <Sc.  a?jd  ga.ve  me  the  faid  jujlicc  to  undcr- 
Jl and  and  be  informed,  //;«/ cjwf  Samuel  Hall,  carpenter,  being 
the  occupier  of  a  certain  dwelling-houfc  jiluate  in  the  parijh  of 
Heckiiigton  in  the  parts  and  county  aforcfaid,  did  wittingly  and 
wiliing/v  fuff'cr  a  meeting  and  unlawful  afj'emhly  of  divers  ptr- 
Jons  to  be  held  in  his  faid  dwelling  houfe,  for  the  ixercije  of 
religious  worjhip,  in  other  manner  than  according  to  the  It- 
turgy  and  pratlice  of  the  church  of  England,  between  the 
hours  of  one  and  eight  o'clock  in  the  afternoon  of  the  fame  day\ 
ct  which  tneeting  and  unlawful  affembly,  fvc  perfons  and  more 
were  affembled  t^  get  her,  over  and  above  thofe  of  the  Jaid 
S.  Hall'j  houfehold:  (the  dwelling  houfe  in  which  the  faid 
meeting  and  unlawful  afjcmbly  was  held,  not  being  certified  to 
the  hijhop  of  the  dijccfe,  or  to  the  archdeacon  of  that  archdea- 
conry, or  to  the  juf  ices  of  the  peace  at  tfjeir  general  or  quarter 
fcffons  of  the  peace  for  the  parts  and  coun.'y  in  luhich  the  f:id 
mteting  was  held:,  nor  regifered  in  the  Jaid  bijhop's  or  cnb' 
Vol.  I,  H  h  deacon's 
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deacon^ s  court  \  nor  recorded  nt  the  faid  general  or  quarter  Jef-' 

fions)  \  ngainfi  the  form    of  the  ftatutes   in  Juch   cafe  made 

and  provided,  xvherehy  the  f aid  S.  Hall  hath  forfeited  the  fum 

ef  2olf  to  be  dijiribuled,  ^c. Jnd  noiv,  on  the  6th  day  of 

thefaidmcmth  of '^i'd.rch,  in  the  twenty-fixth  year^iUjc.  at^i^c. 
came  the  faid  S.  Hall  before  me  the  jaid  jufiice,  in  purfuance  of 
my  fummons,  iffc.  zvhen  the  faid  information,  together  with 
the  examination  in  writing  of  Jofeph  Wilkinfon  and 
Jofeph  Chamberlain,  both  of  H.  aforefaid,  two  credible 
witnefTes,  taken  upon  their  refpeSlvve  corporal  oaths  before  me 
the  faid  juftice,  being  openly  read;  which  faid  examination 
Jet  forth,  that  on  the  faid  ibth  day  of  February,  the  faid 
J.  Wilkinfon  ayid  J.  Chamberlain  went  to  the  dwelling 
houfe  of  the  faid  S.  Hall,  and  that  one  Jofeph  Merryweathers 
was  preaching  to  the  faid  aJJ'embly ;  that  the  faid  dwelling 
houfe  at  zvhich  the  faid  meeting  and  affsmbiy  xvas  holden,  was; 
not  certified  or  regijlered  as  by  lazu  required:  and  that  they  alfo 
faiv  there  Peter  Jarvis,  John  Taylor,  William  Taylor, 
and  Robert  Bowles,  all  of  the  faid  parijh  of  W.  attending 
the  faid  meeting.  And  the  faid  S.  Hall  being  now  here  re- 
quired by  me  to  anfwer  the  premifes,  he  the  faid  S.  Hall 
pleadeth  and  confeffeth  the  offence  charged  upon  him  in  and 
by  the  faid  information.  Wlierefore,  tffc.  he  hath  forfeited  20  /. 

Bearcroft  took  feveral  objeftions  to  this  conviftion  :  I  ft» 
The  information  is  not  in  thej&r^^/?/ tenfe.  It  is  ftated, 
that  the  inform  came  before  the  juflice,  and  gave  him  to 
under ftand,  &c.  2dly,  That  the  evidence  was  not  given 
in  the  prelence  of  the  defendant,  which  it  ought  to  have 
been ;  the  defendant  fhould  have  been  called  on  to  plead  be- 
fore the  evidence  was  received,  but  the  jnftice  read  over 
in\proper  evidence,  which  fhould  not  have  been  given,  and 
then  called  on  the  defendant  to  anfwer  the  premifes,  by 
which  means  he  was  confounded  and  induced  to  plead 
guilty.  3dly,  Though  this  is  charged  as  an  offence  againft 
ftatute  22  C.  2.  07tlyy  yet  it  concludes  contrary  to  thefla- 
tutes,  which  is  fatal.  4thly,  The  information  docs  not 
contain  a  charge  within  the  Aatute  22  C.  i.  c.  i.  upon 
which  the  juflice  profeffes  to  convid ;  and  though  it  pro- 
feffes  to  fet  out  an  offence  againll  that  ftatute,  yet  it  is  not 
confined  to  that  ftatute  only,  but  negatives  feveral  excep- 
tions in  I  PF.  c.  1 8.  Therefore,  tho'  it  was  not  neceffary 
to  negative  any  of  the  exceptions  under  the  latter  ^ad,  yet 
having  undertaken  fo  to  do,  the  omiffion  of  any  one  i» 
fatal,  and  it  is  not  ftated,  that  he  did  not  take  the  oaths,  i^c, 

which  is  required  by  the  3d  fedlion  of  that  ftatute. — 

Bulguy,    m    fupport   of   the  convi61,ion,    was    ftopped  bv 
*he  courty  who  faid,  that  however  inclined  they  were  to 

liften 
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llften  to  trivial  objeflions  to  fuch  profecutions,  yet  none  of 

the  prefent  were  fufficient  in   point  of  law. As  to 

the  firft,  the  words  objcfted  to  were  better  in  the  pajl  tlian 
prefent  tenfe,  becaufe  they  referred  to  a  time  part,  (viz.) 
the  time  of  making  the  information.  The  2d  is  cured  by 
the  defendant  pleading  guilty.  As  to  the  3d  and  4th,  This 
is  a  conviftiort  on  22  C.  2.  therefore  the  exceptions  in 
1  JV.  f.  18.  need  not  have  been  negatived,  and  may  be 
rejeded  as  furplufage,  for  if  a  fubfeqiient  ftatute  make  any 
"exception  to  a  former  one,  it  is  incumbent  on  the  defend- 
ant to  (hew  that  he  comes  within  fuch  exception.  And 
befides  the  13/  of  22  C,  2.  direfts,  that  tliat  acl  fliall  be 
Gonftrued  moll:  largely  and  beneficially  for  the  fupprelTing 
of  conventicles,  &c.  and  that  no  proceedings  thereupon 
fliall  be  impeached  for  want  of  form.  Conv.  affirmed. 
CaJ.  by  Durnf.  and  Eajl.  320. 

And  if  any  perfon  diflenting  from  the  church  of  Eng- 
land as  aforelaid  fhall  be  appointed  to  the  office  of  high 
conflable,  petty  conftable,  churchwarden,  overfeer  of  the 
poor,  or  any  other  parochial  or  ward  office,  and  fhall  fcru- 
ple  to  take  upon  him  the  office,  in  regard  of  the  oaths  or 
otherwife,  he  may  execute  the  fame  by  a  fufficient  deputy, 
that  fliall  comply  with  the  laws  on  this  behalf.  Provided 
that  the  deputy  be  allowed  and  approved,  by  fuch  perfon, 
and  in  fuch  manner,  as  fuch  officer  fhould  by  law  have 
been  allowed  and  approved. 

//.  Dijenting  minijlers. 

(i)  By  the  17  C  2.  c.  2.  No  perfon,  who  fhall  take 
upon  him  to  teach  or  preach  in  any  meeting  or  conventicle, 
under  pretence  of  any  exercifc  of  religion,  fnall,  unlefs 
only  in  paffing  upon  the  road,  or  unlefs  required  by  legal 
procefs,  come  within  five  miles  of  a  city,  town  corporate, 
or  borough,  without  taking  an  oath  of  allegiance  therein 
mentioned;  on  pain  of  40I,  one  third  to  the  king,  one 
third  to  the  poor,  and  one  third  to  him  v.ho  fhall  iue  in 
the  courts  at  TP'eflminJicr^  allizcs,  or  feffions.  And  two 
juftices,  on  oath  of  the  offence,  may  commit  him  for  fix 
months. 

(2)  And  by  the  22  C.  2.  c.  1.  If  any  perfon  fliall  take 
upon  him  to  preach  or  teach  in  any  meeting  or  conven- 
ticle, in  other  manner  than  according  to  the  pr,tcllce  of  the 
church  of  England^  he  fhall  forfeit  for  the  firlf  offence  2cl, 
and  for  every  other  offence  40 1.  And  if  he  be  a  fir-Anger, 
or  in  the  judgment  of  the  juftice  of  the  peace  before  whom 
H  h  2  he 
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lie  is  convifted,  unable  to  pay,  it  niriy  be  levied  on  the 
goods  of  any  perfon  prcfent. 

(3)  And  by  the  13  ^  14  C.  2.  c.  4.  /.  14.  No  perfon 
fliall  nrefunie  to  coufecrate  and  adminifler  the  facrament 
before  he  be  ordained  priefl,  according  to  the  form  and 
manner  of  tiic  church  of  England^  on  pain  of  locl. 

Now  by  the  aforefaid  aft  of  toleratiort,  and  by  the  19 
G.  3.  c.  44.  No  perfon  diflenting  from  the  church  of 
E>Tglund^  in  holy  orders,  or  pretended  holy  orders,  or  pre- 
tending to  holy  orders,  nor  any  preacher  or  teacher  of  any 
congregation  of  didenting  proteflants,  Ihall  be  liable  to 
any  of  the  aforefaid  penakies,  who  fhall  at  the  feffions  as 
aforefaid  of  the  place  where  life  (hall  live,  take  the  faid 
oaths  of  allegiance  and  fupremacy,  and  fubfcribe  the  faid 
declaration  againll  popery,  and  alfo  make  and  fubfcribe  a 
declaration  in  the  words  following ;  viz.  /  A.  B.  do 
iolemnly  declare^  in  the  prefence  of  almighty  Cody  that  I 
am  a  chriftian  and  a  protejianty  and  as  Juchy  that  I  believe 
that  the  fcripturcs  of  the  old  and  new  tejiamenty  as  commonly 
received  among  protejkmt  ■churchesy  do  contain  the  revealed  will 
of  God  ;  and  that  I  do  receive  the  fame  as  the  rule  of  my  doBrine 
xind practice:  For  the  regillring  of  which  he  fhall  pay  6d  to 
the  officer  of  the  court  and  no  more,  and  6d  ior  a  certifi- 
cate thereof  figned  by  fuch  officer. 

And  any  preacher  or  teacher,  duly  qualified,  fhall  be 
allowed  to  officiate  in  any  congregation,  although  the 
fame  be  not  in  the  county  where  he  was  fo  qualified  ; 
provided  that  the  place  of  meeting  hath  been  duly  certi- 
fied and  regiftred;  and  fuch  teacher  or  preacher  Ihall,  if 
required,  produce'  a  certificate  of  his  having  fo  qualified 
himfelf,  under  the  hand  of  the  clerk  of  the  peace  where  he 
was  qualified;  and  Ihall  alfo  before  any  juftice  of  fuch 
countv  wliere  he  Ihall  fo  officiate,  make  and  fubfcribe 
fuch  declaration,  and  take  fuch  oaths  as  aforefaid,  if  re- 
quired.     (10  An.  c.  2.  /.  9.) 

And  everv  fuch  teacher  and  preacher,  having  taken  the 
oaths,  and  lubfcribed  as  aforefaid,  fhall  from  thencefordi  be 
exempted  from  ferving  in  the  militia  of  this  kingdom,  and 
from  ferving  on  any  jury,  or  of  being  appointed  to  bear 
the  oflice  of  churchwarden,  overfeer  of  the  poor,  or  any 
other  parochial  or  ward  office,  or  other  office  in  any  hun- 
dred, ciiy,  town,  pariffi,  diN'ifion,  or  wapentake. 
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///.  Bijfenting  fchoolmajlers. 

(i)  By  the  23  El.  c.  i.  If  any  perfon  fhall  keep  a 
fchoolmaftcr,  who  Ihall  not  repair  to  chiircl),  or  be  allowod 
by  the  bifhop,  he  ihall  forfeit  10 1  a  month,  and  the  fchool- 
mafter  (hall  be  impriloned  for  a  year. 

(2)  By  the  17  C.  2.  c.  2.  No  perfon  fliall  be  fchool- 
mafter,  or  take  any  boarders  or  tablers  to  be  inflruclcd  by 
himfelf  or  any  other,  without  taking  an  oath  of  allegiance 
therein  mentioned,  on  pain  of  40I. 

(3)  By  the  13  ^'14  C.  2.  c.  4.  Every  fchoolmafler 
keeping  any  publick  or  private  fchool,  and  every  perfon 
inftriihing  or  teaching  any  youth  in  any  houfe  or  private 
family  as  a  tutor  or  fchoolmafler,  ihall  before  his  admif-- 
fion  fubfcnbe  before  the  ordinarv  the  declaration  of  con- 
formity to  the  liturgy  of  the  church  of  England,  on  pain 
of  being  difabled  to  hold  the  faid  fchool.  And  if  any 
Ichooluialler,  or  other  perlbn,  inftrucling  or  teaching  youth 
in  any  private  houfe  or  family  as  tutor  or  fchoolmafler, 
fhall  teach  any  youth  as  tutor  or  fchoohnafler,  before 
licence  obtained  from  the  bifhop  or  ordinarv  of  the  dio- 
cefe,  and  before  fuch  fubfcription  as  aforefaid  ;  he  fhall  for 
the  firft  offence  be  impriloned  three  months,  for  the  fecond 
and  everv  other  offence  be  imprifoned  three  mgnths,  end 
forfeit  51. 

But  by  the  19  G.  3.  f-  44.  No  diffenting  minifler,  nor 
any  other  proteflant  difTenting  from  the  church  of  England^ 
who  fhall  take  the  aforefaid  oaths,  and  make  and  fubfcnbe 
the  abovementioned  declaration  againfl  poper)-,  and  the 
declaration  herein  before  mentioned,  fliall  be  pruietuted 
in  any  court  whatfoever,  for  teaching  and  inflrucSting 
youth  as  a  tutor  or  fchoolmafler. 

Provided,  that  this  fliall  not  extend  to  the  enabling  any 
perfon  dillenting  from  the  church  of  Encla?id  to  hold  the 
mafferfhip  of  any  college  or  fchool  of  royal  foundation,  or  "* 
of  any  other  endowed  college  or  fchool  for  the  education 
of  youth,  unlefs  the  fame  fhall  have  been  founded  firu:c  the 
firfl  year  of  king  IVilUam  and  queen  Mary.,  tor  the  imme- 
diate ufe  and  benefit  of  proteflant  dillentcrs. 

Note,  The  forms  of  the  faid  oatks  and  declaration  are 
i.'>fertcd  in  the  tule  J^atlj^, 
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ADhlrefs  is  the  taking  of  a  perfonal  chattel  out  of  the 
poffeffion  of  the  wrong  doer,  into  the  cuftody  of  the 
party  injured,  to  procure  a  fatisfaftion  for  the  wrong  com- 
mitted :  and  is  of  two  kinds ;  either  for  cattle  trefpafTing 
and  doing  damage,  or  for  nonpayment  of  rent  or  other 
duties. 

The  remedy  for  recovering  rent  by  way  of  diflrefs  feems 
firft  to  have  come  over  to  us  from  the  civil  law.  For  an- 
ciently in  the  feudal  law,  the  not  paying  ajttendance  at  the 
lord's  courts,  or  not  doing  the  feudal  fervice,  was  a  for- 
feiture of  the  eftate  :  But  thefe  feudal  forfeitures  were  after- 
wards turned  into  diftrefies,  according  to  the  pignorary 
method  of  the  civil  law  ;  that  is,  the  land  that  is  let  out 
to  the  tenant  is  hypothecated,  as  a  pledge  in  his  hands^ 
to  anfvver  the  I'ent  agreed  to  be  paid  to  the  landlord,  and 
the  whole  profits  arifmg  from  the  land  are  liable  to  the 
lord's  feizure  for  the  payment  and  fatisfaftion  thereof. 

Concerning  which  we  will  fiiew, 

/.  For  what  caufes  a  dijlrefs  floall  be. 

II.  JVhat  goods  may  be  dijlrainedy  and  what  noU 

III.  At  what  time  the  dijlrefs  Jhall  be  taken* 
W.  Where  the  dijlrefs  Jhall  be  made. 

V.  That  reafonable  diflrefs  fhall  be  taken, 

VI.  Manner  of  making  dijlrefs. 

VII.  I)iflrefs  how  to  be  demeaned. 

VIII.  Of  refcoiis  and  found  breach, 

IX.  Replevying  the  diflrefs, 

X.  Sale  of  the  dijlrefs. 

XL  Irregularity  in  the  proceedings. 
XII.  landlord  re-entering  on  nonpayment,^ 
JXlIL  Caje  of  tenant  holding  over, 
XiV.  Attorning  to  fir  angers. 
XV.  Defer  ting  the  premijfes. 
XV L  Rent  in  cajc  of  an  extent  or  eaecuticji. 
"  ^XVir.  'Rent  on  the  death  of  tenant  for  life. 
XVm  Rent  how  far  recoverable  by  executors  or 

adminijlrators. 
XJX,  Of  diflrefs  by  warrant  of  juflices  of  the  peace, 

L  For 


/.  For  what  caufes  a  dijlrefs  Jloall  be. 

1 .  Diftrefs  for  rent  muft  be,  for  rent  in  arrear ;  there-  Rent  in  arrear, 
fore  it  may  not  be  made  on  the  fame  day  on  which  the  rent 

becomes  due  \  for  if  the  rent  is  paid  in  any  part  of  that  day, 
whilft  a  man  can  fee  to  count  money,  the  payment  is  good. 

2.  It  muft  not  be  after  tender  of  payment ;  for  if  the  Tender  of  pay- 
landlord  come  to  diftrain  the  goods  of  his   tenant  for  rent  '"^"*' 
behind,  before  the  diftrefs  the   tenant  may  upon  the  land 

tender  tlie  arrearages,  and  if  after  that  a  diftrefs  be  taken 
it  is  wrongful:  and  if  the  landlord  have  diftrained  ;  if  the 
tenant,  before  the  impounding  thereof,  tender  the  arrear- 
ages, the  landlord  ought  to  deliver  the  diftrefs,  and  if  he 
doth  not,  the  detainer  is  unlawful.  Even  fo  it  is,  in  cafe 
of  a  diftrefs  for  damage  feafant  (or  damage  done  by  cattle, 
trefpafling),  the  tender  of  amends  before  the  diftrefs,  mak- 
eth  the  diftrefs  unlawful  ;  and  after  the  diftrefs,  and  before 
the  impounding,  the  detainer  unlawful.     1  Inji.  107. 

But  in  this  cafe,  altho'  the  owner  tender^  fufficicnt 
amends,  yet  he  cannot  take  his  beafts  out  of  the  pouo;!, 
if  the  amends  be  refufed  ;  but  he  muft  replevy :  and  if  \t 
be  found  at  the  trial  that  the  amends  was  not  fufficient, 
the  perfon  on  whom  thev  trefpafted  fliall  have  damages  ; 
if  the  amends  tendered  were  fufficient,  then  the  owner  of 
the  beafts  {hall  have  damages.     Dr.  ^  St.  112.  <■    i,  ^ 

3.  The  like  remedy  mav  be  had  by  diftrefs,  impoundmg  l^^^;^l\  ^"- 
and  fale;  in  cafes  of  rent-feck,  rents  of  afiize,  and  chief  rents, 

as  in  cafe  of  rents  refervcd  upon  leafe.    4  G.  2.  c.  28.  /.  5. 

Note,  there  are  three  kinds  of  rents ;  rent  fervice^  rent 
charge^  and  vent  feck. 

Reni/ervice  is,  where  the  tenant  holdeth  his  land  of  his 
lord  by  fealty  and  certain  rent ;  or  by  homage,  fealty,  and 
certain  rent;  or  by  other  fervice,  and  certain  rent.  And  it 
is  called  a  rent  fervice,  becaufe  it  hath  fome  corporal  fervice 
incident  to   it,  which  at  the  leaft  is  fealty.      I  I/ijL  141,  2, 

Rent  charge  is  fo  called,  becaufe  the  land  tor  payment 
thereof  is  charged  with  a  diftrefs ;  but  before  this  aft  fuch 
diftrefs  could  not  be  fold,  but  only  detained  till  the  rent 
iliould  be  paid. 

If  the  rent  be  refcrved,  without  any  claule  put  m  tlie 
deed  of  diftrefs  for  the  fame,  then  it  is  called  a  rent  Jcck, 
redditus  ftcnis,  or  dry  rent :  and  the  difference  between 
a  rent  charge  and  a  rent  feck  is,  that  there  is  a  claufe  ot 
diftrefs  annexed  to  one,  and  no  fuch  clauie  to  the  other  ; 
and  therefore  the  one  is  a  charge  upon  the  kind,  but  for 
the  other  the  grantee  had  formerly  no  remedy  but  to  charge 
the  perfon  of  the  grantor  in  a  writ  ot  annuity,  l  /;;/?.  143 • 
^  ^  Hh  4  ■     ^^^''^\ 
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Agreement  not 
by  (iced. 


Sent  referved 
on  a  leife  for 
life. 


Leafe  deter* 
mined. 


Leafe  renewed. 


Rents  of  ajjize  are  the  certain  rents  of  freeholders  and 
ancient  copyhoklers,  fo  called,  becaufe  they  are  afTized  and 
certain,  and  thereby  diftinguiflied  from  redd'itus  mobiles, 
farm  rents  for  life,  years,  or  at  will,  which  are  variable 
and  uncertain.     i  Injl.  19. 

4.  On  a  parol  dcniife,  or  verbal  leafe,  where  the  quan- 
tum of  the  rent  agreed  upon  can  appear  ni  certain,  the 
landlord  may  diftrain :  But  whereas  there  are  often  diffi- 
culties when  the  agreement  is  not  by  deed,  the  landlord  in 
fuch  cafe  may  recover  a  reaionable  fatista^tion  in  an  aftion 
on  the  cafe,  for  the  ufe  and  occupation  of  the  lauds. 
And  if  in  evidence  on  the  trial,  any  parol  deinife,  or  any 
agreement  (not  being  by  deed)  whereon  a  certain  rent 
was  referved,  h'lall  appear ;  the  plaintiff  fhall  not  there- 
fore be  nonfuited,  but  may  make  ufe  thereof  as  an  evi- 
dence of  the  quantum  of  the  damages  to  be  recovered. 
II  G.  2.  c.  19.  /.  14. 

5.  So  an  a6tion  of  debt  may  be  brought  agalnll  a  tenant 
for  life,  in  purfuance  of  the  ftatute  of  tlie  8  An.  c.  14. 
which  ena6leth,  that  whereas  before  the  faid  llatute  no 
action  of  debt  did  lie  againll  a  tenant  for  life  or  lives,  for 
any  arrears  of  rent  during  the  continuance  of  fuch  eflate 
for  life  or  lives ;  it  fliall  be  lawful,  for  any  perfon  having 
any  rent  in  arrear  or  due  upon  any  leafe  or  demife  for  life 
or  lives,  to  bring  an  aftion  of  debt  for  fuch  arrears,  in 
like  manner  as  he  might  have  done  in  cafe  fuch  rent  were 
referved  upon  a  leafe  for  years.   J.  4. 

6.  Perfons  having  rent  in  arrear,  upon  any  leafe  deter* 
mined»  may  diftrain  for  fuch  arrears  after  the  determin- 
ation of  the  leafe,  in  the  fame  manner  as  if  it  had  not  been 
determined  ;  provided  that  fuch  diftrefs  be  made  in  fix 
kalendar  months  after  the  determination  of  fuch  leafe,  and 
during  the  continuance  of  fuch  landlord's  title  or  intereft, 
and  during  the  poffeiTion  of  the  tenant  from  whom  fuch 
arrear  became  due.     8  An.  c.  14.  /•  6,  7. 

7.  Whereas  many  perfons  hold  confiderable  eflates  by 
leafes  for  lives  or  years,  and  leafe  out  the  fame  in  parcels 
to  feveral  under  tenants  ;  and  whereas  many  of  thofe  leafes 
cannot  be  renewed  without  a  furrender  of  all  the  under 
leafes  derived  out  of  the  fame,  whereby  it  is  in  the  power 
of  any  fuch  under  tenants  to  prevent  or  delay  the  renew- 
ing of  the  principal  leafe  ;  it  is  ena6led,  that  in  fuch  cafe, 
the  chief  leafes  may  be  renewed,  without  furrendring  all 
the  under  leafes  \  and  the  like  diflrefs  or  entry  may  be 
had,  as  if  tlie  former  chief  leafe  had  been  '^AX  kept  on  foot 
and  continued,  or  the  under  leafes  had  been  renewed  un-. 
der  fuch  new  principal  Ipafe.     46'.  2.  c.  28./.  6. 

8.  Before 


2Dt0refs^  473 


8.  Before  the  ftatute  of  the   17    C,  1.  c.  7.   in  cafe  a  Two  diftreOes 
dlftrefs   was  too   httle,  where  fufficiciit  diftrefs  was  to  be  ^^r  one  rtnt. 
had,  a  man  could  not  diftrain  again,  be  the  demand  never 
f"o  great ;  for  it  was  his  folly  that  at  firii  he  dillrained  no 
more.     Mo.  7.     Com,  546. 

But  now,  by  the  faid  flatute,  in  all  cafes  where  the 
value  of  the   cattle  diftrained  fhall  not  be  found  to  be  to  ♦ 

the  full  value  of  the  arrears  dillrained  for  ;  the  party  to 
whom  fuch  arrears  were  due,  his  executors  or  adminiilra- 
tors,  may  diftrain  again  for  the  refidue  of  the  faid  arrears. 

So  in  like  manner,  where  the  diftrefs  is  made  by  virtue 
of  the  warrant  of  a  juftice  of  the  peace,  in  nature  of  an 
execution.  And  the  dillinftion  feemeth  to  be  this :  where 
a  perfon  hath  an  entire  duty,  he  Ihall  not  fplit  the  entire 
fum,  and  diftrain  for  part  of  it  at  one  time,  and  for  part 
of  it  at  another  time,  and  fo  toties  qucticsy  for  feveral 
times  ;  for  that  is  great  opprcfTion.  But  if  a  man  feizeth 
for  the  whole  fum  that  is  due  to  him,  and  only  miftakcs 
the  value  of  the  goods  feized  (which  may  be  of  very  un- 
certain, or  even  imaginary  value,  as  pitlures,  jewels,  race 
horfes,  and  the  like),  tliere  is  no  reafon  why  he  fliould 
not  afterwards  complete  his  execution  by  making  a  further 
feizure.     Burrow.     Mansfield.'  589. 

9.  If  any  diftrefs  and  fale  fhall  be  made,  for  rent    In  Dirtrainmg 
arrear  and  due,  when  none  is    in  truth  due,    the  owner  iJ  chle.  "* '^^"^ 
ihall  recover  double  value  with  full  cofts.     2  IV.  Sejf.  i. 

''  S'l-  S'  , 

And  if  the  diftrefs  be  taken  of  goods  without  caufe, 
the  owner  may  make  rejcous  ;  but  if  they  be  diftrained 
without  caufe,  and  impounded,  the  owner  cannot  break, 
the  pound  and  take  them  out,  bccaufe  they  are  in  the 
cuftody  of  the  law.      1  Inji.  47. 

//.  What  goods  may  be  difiraincd.,  and  what  not. 

1.  Diftrefs  for  rent  muft  be  of  a  thing,  whereof  a  va-  Valuable  pro- 
luable  property  is  in  fomebody  ;  and  therefore  dogs,  bucks,  P'^'"')'' 
does,  conies,  and  the  like,  that   are  fera  nalura^  cannot 

be  diftrained.     l  Injl.  47. 

2.  Altho'   it   he  of  valuable  property,  as  a  horfe  ;  yet  Separate  from 
when   a   man  or  woman  is  riding  on  him,  or  an  axe  in  a  ^^^  perfon. 
man's  hand  cutting  of  wood,  and  the  like,  they  are  for  that 

time  privileged,  and  cannot  be  diftrained.      i  InJ}.  47. 

But  it  is  laid,  that  if  one  be  riding  upon  a  horfe  damage 
fcalant,  the  horfe  may  be  led  to  the  pound  with  the  rider 
upon  him.      i  Sid.  440,  442. 

And 
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And  it  hath  been  held,  that  horfes  joined  to  a  cart,  with 
a  man  upon  it,  cannot  be  diftrained  for  rent,  (altho'  they 
may  for  damage  feafant)  ;  but  both  cart  and  horfes  may,  if 
the  man  be  not  upon  the  cart,      i  l^ent.  36. 
Fir  mainte-  3.   Valuable  things  fhall  not  be  diftrained  for  rent,   for 

nance  ot  tiades.  j^ej^efjt    ^j^j  maintenance   of  trades,  which  by  confequent 
*  are   for  the  commonwealth,  and  are  there  by  authority  of 

law  :  as  a  horfe  in  a  fmith's  fhop  fhall  not  be  diftrained 
for  the  rent  iffuing  out  of  the  fhop,  nor  an  horfe  in  an 
hoftry,  nor  the  materials  in  a  weaver's  fhop  for  making  of 
cloth,  nor  cloth  or  garments  in  a  taylor's  (hop,  nor  facks 
of  corn  or  m.eal  in  a  mill,  nor  any  thing  diftrained  for  da- 
mage feafant,  for  it  is  in  cuftody  of  the  law  j  and  the  like. 
I  /«/?.  47- 

In  the  cafe  of  Francis  and  Wyatt^  T.  4.G.  3.  Mr.  IFyati 
the  landlord  diftrained  for  rent  a  chariot  of  Mr.  Francis^ 
who  thereupon  brought  a  replevy;  fetting  forth,  that  the 
coach  houfe  in  which  his  chariot  was  taken,  was  part  of 
certain  other  coach  houfes  and  ftables  known  by  the  ap- 
pellation of  the  Talbot  livery  fiahles^  whereof  one  Matthew 
IVilkinjon  was  the  tenant  and  occupier  under  a  demife  from 
,  the  faid  Mr.  IVyatt  for  a  term  of  years,  at  the  annual  rent 

of  60I.  That  Matthew  IVilkinjon^  during  fuch  his  occu- 
pation of  the  premifles,  ufed  and  followed  the  trade  and 
buOnefs  of  a  common  public  livery  ftable  keeper,  for 
keeping  gentlemen's  horfes  and  fetting  up  their  coaches 
and  carriages :  That  the  plaintiff  Mr.  Francis  fet  up  his 
chariot  there,  at  liver)-,  with  the  faid  Matthew  IVilkinjon 
as  at  a  common  public  livery  ftable  keeper's  ;  and  that  the 
landlord  Mr.  IVyatt  took  his  chariot,  fo  ftanding  in  the 
faid  coach  houfe,  as  a  diftrefs  for  rent  due  to  him  from 
the  faid  Mattheiu  IVilkinjon^  to  the  wrong  and  injury  of 
the  faid  Mr.  Francis.  The  queftion  was,  Whether  a 
gentleman's  chariot,  which  ftood  in  a  coach  houfe  belong- 
ing to  a  common  livery  ftable  keeper,  was  diftrainable 
for  rent  due  to  tlie  landlord  from  the  livery  ftable  keeper. — 
For  the  plaintiff  Mr.  Francis  it  was  argued,  that  the  livery 
ftable  is  exaflly  upon  the  foot  of  a  common  inn,  and  in- 
titled  to  the  fame  privileges  and  exemptions ;  and  is 
equally  to  be  prote6led,  upon  the  principles  of  necefTity, 
utility,  and  convenience  to  the  community  ;  and  if  horfes 
and  carriages  are  not  privileged  therein,  it  will  put  an  end 
to  that  branch  of  commerce.  And  the  common  cafes 
were  cited,  of  goods  carried  to  a  fair  or  market,  and  the 
horfe  carrying  the  fame,  of  corn  fent  to  a  mill,  cloth  to 
a  taylor,  wool  fent  to  be  fpun,  fluffs  fent  to  a  d)er,  goods 
fciit   by  a  carrier,  or  left  at  a  common  wharf  j  all  which 

arc 
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are  'privileged  from  diftrefs.-=-For  the  landlord,  it  was  ar- 
gued, that  thefe  coach  houfes  are  not  in  the  nature  of 
common  inns,  for  the  mafler  of  them  is  not  bound  to  take 
in  horfes  and  carriages  as  an  innkeeper  is,  any  more  than 
the  mafler  of  a  pubHc  boarding  fchool  is  bound  to  receive 
all  boarders,  or  a  common  brewer  to  ferve  all  cuflomers : 
That  the  right  of  putting  up  horfes  and  carriages  in  the 
one  arifes  from  private  contrail ;  in  the  other,  from  au- 
thority of  law,  which  is  the  ground  of  the  protedlion 
extended  to  thefe  houfes  by  law.  If  indeed  the  plaintiff's 
carriage  had  been  fent  to  a  coachmaker's  to  be  repaired, 
it  might  for  the  time  have  been  privileged ;  but  here  is  no 
fuch  neceihty.  By  hiring  the  coach  houfe  (whether  by 
the  week,  the  quarter,  or  the  year)  he  becomes  an  under- 
tenant, and  mull  be  liable  to  the  landlord's  diflrefs,  as 
much  as  a  man  who  hires  an  unfurniihed  room  in  a 
lodging  houfe. — By  lord  Mansfield  chief  jullice  :  What- 
ever may  be  the  law  of  this  cafe,  it  is  worth  the  landlord's 
while  to  coniider  the  confequences  of  taking  fuch  a 
diftrefs,  which  will  ruin  his  eflate.  For  if  it  fhould  be 
determined  that  carriages  and  horfes  ftanding  at  livery 
are  liable  to  be  diftrained  by  the  landlord  for  rent,  the 
livery  flahles  will  be  all  deferted  and  undone  ;  for  no  pru- 
dent man  will  make  himfelf  liable  to  fuch  an  hazard. 
Therefore  let  this  cafe  Hand  over  for  farther  argument, 
and  let  the  landlord  in  the  mean  time  feriouflv  confider 
how  far  in  prudence  he  ought  to  prefs  the  queflion. — 
But  Mr.  Francis  perceiving  the  opinion  of  the  court  to  be 
againft  him,  did  not  think  proper  to  bring  the  matter  to  a 
further  argument.  And  afterwards,  in  the  Eafler  term 
following,  the  landlord  moved  for  judgement,  and  judge- 
ment was  given  for  him,  upon  the  ground  of  ir.s  being  part 
of  the  profits  of  the  premifTes ;.  which  diffinguilhes  it  from 
the  cafe  of  goods  fent  to  be  manufadlured,  and  the  like. 
fiur.    Mansf.  1498.     Black.  Rep^  483. 

4.  Beafls  belonging  to  the  plough  fiiall  not  be  diflrained  Tom s  r> fa  man's 
(which  is  the  ancient  common  law  of  England^  for  no  man  P''^"-''-*^"* 
Ihall  be  diflrained  by   the   utenfils  or  inflrumcnts   of  his 
trade  or  profefTion,  as  the  axe  of  the  carpenter,  or  the  book 
of  a  fcholar)  while  goods  or  other  beafls  may  be  diflrained. 
I  In/}.  47. 

But  this  rule  holds  only  in  diflrcffts  for  rent  arrear, 
amerciaments,  and  the  like  \  but  doth  not  extend  to  cafes, 
where  a  diftrefs  is  given,  in  the  iiature  of  an  execution,  by 
any  particular  IhuutCj  as  for  poor  rates,  and  the  like. 
3  Salk.  136, 
^  So 
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So  m  the  cafe  of  Hnf chins  anrl   Chamhers^  E.  31  G.  7, 
On  a  Ipecial  verdi6t :  Several  geldings  were  diilraincd  for 
the  poor  rate,  which  were  Itated  to  be  beatts  of  the  plough 
and  ca:rt ;  wl'jca  there  were  other  goods  more  tlran  fuili- 
cieirt    to    anfwer  the   vakie  of  the  demand.      It  was  ob- 
jeited,  that  by  the  Ihtute  of  51  H.  3.  JL  4..   (which  was 
alfo  in   afhrmance  of  the   common  !aw)  none  jl^all  he  d'tj- 
trained  by  his  beajls  that  gaigne  his  land.      In  the  argument 
of  this  caufe,  it  was   obferved,  that  this  duty  on  the  fta- 
tute  of  the  43  EU'z.  is  not  a  tax  upon  the  land,  nor  pay- 
able out  of  it,  but  a  charge  upon  the  perfon :  and  it  is  a 
tax    throughout   the  kingdom,    and   for  pviblick   benefit : 
That  it  is  not  to  he  confidcred  upon  tlie  foot  of  a  com- 
mon lav/  diftrefs :  That  the  nature,  dcfign,  and  end  of  this, 
publick  duty,  required  the  moft  effectual  and  fpeedy  re- 
medy  that  could  bedevifed:  That  tlie  reafon  why  bealf* 
oi  the  plough  could  not  be  dillraincd  at  common  law,  will 
not  hold  in   the  preicnt  cafe.     This  is  fimilar  to  an  exe- 
cution, and  effentially  different  from  a  difirefs  at  common 
law»     By  the  common  kiw  the  difirefs  could  not  be  fold: 
It   was  only   taken    nomine  foen^z  \    not   as    a  fatisfaciicn 
(which  this  is)  for  the  duty.     The  reafons  for  the  privi- 
lege do  rtot  now  hold.     Agrieukure  then  wanted  ami  re- 
auired  encouragement^  and  mult  have  been  impeded  by  a 
common    law   difirefs  :     Now    it    doth  not.      Then,  the 
thing   dlilrained  could  not  be  fold,  and  remained  u-felefs: 
Now»  it   may   be   fold.     This  difirefs    is   not   taken   as  a 
pledge,  or  a  mean  to  compel ;  but  for  a  fatisfattion  for 
the  duty  itfelf,  a  perfonal  duty,  and  of  a  publick  nature. 
■ — And  bv  lord  Mansfield  Ch.  J.    This  feifing  is  but  partly 
analogous   to  the  common  law  difirefs;  but  is  much  more 
analogous    to   the  common   law   execution.       In  the  old 
common  law  diflrefles,  which  were  in  nature  of  a  nomine 
poems  to   compel  payment,  it  would  have  been  abfurd  to 
have   fuffered  the   implements  by  which  a  man  gained  his 
livelihood  to  be  holdcn  as  a  pledge  ;  bccaufe  that  would 
have   been   taking   from   the  man  the  only  means  he  had 
of  being  able  to  pay   the  debt.      But  this  reafon  doth  not 
hold,  where  the  things  difl rained  may  immediately  be  fold 
by   way   of  fatisfadiou  \  wliich,  tho'  called  a  difirefs,  yet 
really  is,  in  this  rcfjoeft,  an  execution.     And  in  cafes  of 
execution,  beafts   of  the   plough  m.ay  be  diflrained,  altho' 
there  be  other  fufficient    difirefs.     And   the   court    were 
iinanimoutly  of    opinion,    that  beaRs   of  the   plough  are 
diflrainabie  iinder  fh.o  flatute  of  the  43  EUz.  and  fuch  like 
ads  of  narliameni.     Burrcic.  Mansfield.  579. 

5.  Fur- 


5.  Furnacef;,  cauldrons,    or  other  things   fixed    to    the  rhines  h.xH  to 
freehold,  or  the  doors  or  windows  of  a  houfe,  or  the  like,  tiietie«hoid. 
cannot  be  diftrained.      i  Inji.  47. 

6.  Things  for  which  a  replevin  will  not  lie,  fo  as  to  be  t-,  •       , 

t  ^  c       L  I        T-n      •        1     Things   for 

known  again,  as  raouev  out  or  a  bag,  cannot  be  diltramed.  which  a  rtT-'Jevtu 
2  Bac.Abr.  109.  '  willnouw. 

But  money  in  a  bag  fealed  may  be  diftrained  j  for  that 
the  bag  feaJed  mav  l)e  known  again. 

7.  By  the  2  ^J^' Jcjj'.  i.  c.  5,  Perfons  having  rent  arrear  Corn ct hay coi, 
on   any  demife,  leafe,  or   contract,  may  feize  and  fecure 

any  fhcavcs  or  cocks  of  corn,  or  corn  loofe  or  in  the  Uraw 
or  hay  being  in  any  barn  or  granary,  or  upon  any  hovel, 
flack,  or  rick,  or  otherwife  upon  any  part  of  the  land 
charged  with  rent,  and  may  lock  up  or  detain  the  fame  in 
the  place  where  found,  hi  the  nature  of  a  diftrefs ;  fo  a\ 
the  fame  be  not  removed  to  the  damage  of  the  owner,  out 
of  the  place  where  found  and  feized,  but  be  kept  there  (as 
impounded)  till  replevied  or  fold.  J.  3. 

8.  Alio  by  t!ie  11  G*  2.  c.  19.    The  landlord  may  take  Comorhjj 
and  feize  corn,  grafs,  hops,  roots,  fruits,  pulfe,  or  other  S''o\v>''S' 
produ6l  growing,  as  a  diftrefs  ;  and  the  fame  may  cut,  ga- 
ther, make,  cure,  carry  and   lay  xv^,    when  ripe,   in   the 

barns  or  other  proper  place  on  the  premilfes ;  and  if  there 
ihall  be  no  barn  or  proper  place  on  the  prcmifTcs,  then  in 
any  otlier  bam  or  proper  place  which  he  fliall  procure,  \o 
rear  as  may  be  to  ihe  premifcs  ;  the  appraifement  whereof 
{liall  he  taken  when  cut,  gathered,  cured,  and  made,  ani 
not  before.  /.  8. 

And  notice  of  the  place  where  the  goods  fo  diftraincd 
fhall  be  lodged,  liiall  in  one  week  after  the  lodging  thereof 
he  given  to  the  tenant,  or  left  at  the  lall  place  of  his  abode. 

/•9- 

9.  Gcnerallv,  whatever  good*  and  chattels  the  landlord  Cattle do^ 
finds  upon  the  premilfes,  whether  they  in  fatt  belong  to  the  F-i^urcJ- 
tenant  or  a  flrangcr,  are  diflrainable  by  him  for  rent  \  for 
otherwife  a  door  would  be  opened  to  infinite  frauds  upon 

the  landlord  \  and  the  flranger  hath  his  remedy  over  by 
adion  on  the  caie  ?ganifl  the  tenant,  if  by  the  tenant's  de- 
faiiltthe  goods  are  diltraincd,  fo  that  he  caimot  render  them 
when  called  upon.     3  Blackji.  8. 

But  on  particular  circumllanccs  perhaps  a  court  of  equity 
may  relieve.  As  in  the  cafe  of  Foivkes  and  Joyce^  T.  i  /V. 
in  the  common  pleas,  a  perfon  driving  Iheep  to  London  to 
fell,  by  agreement  with  the  mafter  of  an  irm,  put  thein  into 
the  ground  at  fo  much  a  fcorc  for  a  night.  The  landlord 
feeing  them,  afkrd  whofc  they  were,  but  confcnted  to  their 
flaying  there,  and  afterv/ards  diltraincd  them  for  rent  due 

tC3 
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to  luni  from  tVie  mailer  of  the  inn.     And  It  M-as  adjudgt,'^ 

for  the  hindlord.     3  Lev.  260.     2  Ventr.  50.- But  in 

the  fame  cafe,  upon  a  bill  for  rehef  in  equity,  the  lords 
commifijoners  feenied  to  think,  that  the  grounds  lying  ta  j 
the  inn,  and  ufcd  therewith,  ought  to  have  the  fame  privi-  I 
lege  as  the  inn  hath,  and  that  paffenger's  cattle  ought  not 
to  be  dillrainablc  there.  1  Fern.  129.- And  it  ap- 
peared in  this  cafe,  that  on  the  landlord's  coming  and  feeing 
the  fheep,  he  pretended  to  be  angry.  Upon  which  the 
owner  offered  to  take  out  the  (heep,  at  which  time  they 
were  not  diftrainable  for  the  rent,  having  not  been  levant 
and  couchant  (that  is,  having  not  fo  long  remained  upori 
the  ground,  as  to  have  laid  down  and  rifen  up  again  to 
feed  J.  So  that  the  court  looked  on  the  confent  as  a  fraud, 
to  get  them  to  be  left  all  night,  by  which  they  became  lia- 
.  ble  to  the  diftrefs.  And  it  was  decreed,  tliat  the  landlord 
fhould  anfwer  for  the  value  of  the  fheep,  and  pay  cofls  both 
in  law  and  equity.  Prec.  Chan.  7. 
Cattle sfcaped  lo.  Where  a  Granger's  beafls  efcape  into  the  land,  they 
©nthepremifres.  j^^^.  ^^  diftrained  for  rent,  tho'  they  have  not  been  levant 
and  couchant,  provided  they  are  trefpafiers  :  But  if  the 
tenant  of  the  land  is  in  default,  in  not  repairing  his  fences, 
whereby  the  beafts  came  into  the  land,  the  landlord  can- 
not diflrain  fuch  beafls,  tho'  they  have  been  levant  and 
couchant,  unlefs  he  have  caufed  notice  to  be  given  to  the 
owner,  and  the  owner  fuffers  them  to  remain  there  after- 
wards.    Lutw.  364. 

But  In  cafe  of  an  ancient  feIgnior\',  the  lord  may  di- 
flrain cattle  for  fervices,  which  came  in  by  efcape,  tho* 
they  were  not  levant  and  couchant,  altho'  it  be  in  default 
of  the  fences,  which  the  tenant  of  the  land  ought  to  - 
maintain  ;  becaufe  the  lord  hath  nothing  to  do  with  the 
repairing  of  the  fences,  and  he  hath  no  remedy  but  by  dif- 
trefs :  But  the  owner  may  prevent  the  diflrefs,  by  making 
frefli  purfuit ;  for  then  the  cattle  remain  as  it  were  in  his 
own  poflefTion.  L.  Rnytn.  168,  9.  H.  8  W.  Kemp, 
and  Crews. 

But  in  cafe  of  rent  referved  upon  leafe  for  )'ears,  the 
landlord  cannot  diflrain  fuch  cattle,  until  they  be  levant 
and  couchant ;  for  if  the  landlord  had  had  the  lands  in  his 
own  hands,  he  ought  to  have  repaired  the  fences  ;  and 
when  he  puts  in  a  leffee,  he  ought  by  covenant  to  oblige 
liim  to  repair  :  and  therefore  in  that  cafe,  it  the  lavy  would 
allow  the  landlord  to  diflrain  the  cattle  of  a  flranger  which 
come  in  by  efcape,  before  that  they  be  levant  and  couchant, 
it  would  be  in  effect  to  allow  a  man  to  take  advantage  of 
hi^  own  wrong.  Therefore  if  the  cattle  come  in  by  de- 
1  ?  fault 
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fault  of  the  owner  of  the  cattle,  then  they  may  be  diftrained 
before  they  be  levant  and  couchant ;  and  if  in  default  of 
the  tenant  of  the  land,  there  they  cannot  be  diftrained  un- 
til they  have  been  levant  and  couchant,  that  is  to  fav,  for 
rent  upon  leafes  for  years.  And  in  fuch  cafe  the  landlord 
iliall  not  take  the  cattle  before  that  he  has  given  notice  to 
the  owner,  that  they  are  upon  the  land  liable  to  his  diflrefs ; 
and  if  he  doth  not  come  to  take  them  awav,  then  they  be- 
come diftrainable.  And  by  'Treby  chief  juftice  ;  \vhere  the 
cattle  efcape  accidentally,  there  they  are  not  d'.Rrainable, 
until  they  have  been  levant  and  couchant  ;  but  if  they 
efcape  by  default  of  their  owner,  they  are  diftrainable  the 
firft  minute,     id. 

In  the  cafe  of  Brodon  and  Pierce.  H.  1690,  where  a 
rent  chargfe  was  arrear  for  20  years,  and  cattle  efcaped  out 
of  the  next  ground,  and  were  diftrained  ;  lord  Nottingham 
(in  equity)  relieved  againft  it.      2  Fern.  231. 

1 1 .  If  ten  head  of  cattle  were  doing  damage,  a  man  can-  cattle  c3am?.«e 
not  take  one  of  them  and  keep  it  till  he  be  fatisfied  for  the  feafant, 
whole  damage  ;    but  he  may  bring  an  aition  of  trefpafs 
for  the  reft.     12  Mod.  660.      H.   13  W.     Vafper  and 
Edwards. 

If  a  man  hath  common  for  ten  cattle,  and  he  puts  In 
more ;  the  furplufage  above  ten  may  be  taken  damage  fca- 
fant.      I  RoWs  Abr.  665. 

If  a  man  come  to  diftrain,  and  fee  the  beafts  in  his 
ground,  and  the  owner  chace  them  out,  of  purpofe  before 
the  diftrefs  taken  ;  yet  the  owner  of  the  foil  cannot  diftrain 
them,  and  if,  he  doth,  the  owner  of  the  cattle  may.  refcue 
them  ;  for  the  beafts  muft  be  damage  feafant  at  the  time  of 
the  diftrel^.      I  Inji.  161. 

For  diftrefs  damage  fei.fant  is  the  ftri(^eft  diftrefs  that  is ; 
and  the  thing  diftrained  muft  be  taken  in  the  very  acl :  for 
if  the  goods  are  once  off,  tho'  on  frefti  purfuit,  the  owner 
of  the  ground  cannot  take  them.      12  Mod.  66 1. 

///.  At  what  time  the  dijlrefs  jhall  he  taken. 

For  a  rent  or  fervice  the  lord  cannot  diftrain  in  the  night, 
but  in  the  day  time  ;  and  fo  it  is  of  a  rent  charge  ;  but  for 
damage  feafant,  one  may  diftrain  in  the  night  \  othcrwife, 
it  may  be,  the  beafts  may  be  gone  before  he  can  take  them. 
1  Inft.  142. 

For  before  fun  rifing,  or  after  fun  fet,  no  man  may  di- 
ftrain but  for  damage  feafant.     Mirrour.  c.  2.  f.  26. 
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Church  lands.  j.  The  king's  officers,  as  fheriffs  and  others,  fhall  nek 

take  (hftreircs  in  the  fees  wheiewith  churches  in  times  paft 
have  been  endowed;  but  dillrefFes  may  be  taken  in  polFef- 
fions  of  the  church  newly  purchafed.     9  Ed.  1.  c.  9. 

On  the  premif-       2.  A  man  may  diftrain  in  places  or  lands  within  the  fee, 

*^^  liable  to  diftrefs,  and  not  elfewhere.     52  H.  3.    c.  51* 

2  Inji.  131.      Mir.  c.  2.  /.  26. 

Onthecommor.  3.  And  by  the  1 1  G.  2.  c.  19.  The  landlord  may  di- 
ftrain any  cattle  or  ftock  of  the  tenant,  depafturing  on  any 
common  appendant  or  appurtenant,  or  any  ways  belonging 
to  the  premifTes  demifed.    /.  8. 

In  the  highway.  4.  No  perfon  (except  the  king's  officers)  (hall  take  di* 
fireffes  in  the  king's  highway.     52  H.  3.  c.  15. 

And  the  reafon  is,  becaufe  the  king's  fubjetis  ought  to 
have  free  paffage,  as  well  to  fairs  and  markets,  as  about 
their  other  affairs.  But  yet  this  fhall  not  be  t?.ken,  to 
make  the  diftrefs  utterly  unlawful,  fo  as  to  take  advantage 
thereof  in  bar  to  an  avowr)^  but  to  this  purpofe,  that  if  the 
lord  diftrain  in  the  highway,  the  tenant  may  have  an  aclion 
againft  him  upon  this  ftatute.     2  InJi.  131,  132. 

Carried  offthe        5.  But  by  the  II  G.I.  c.  19.     If  anv  tenant  for  life^ 

jpremifftfs.  years,  at  will,  fufferance,  or  otherwife,  Ihall    fraudulently 

or  clandeftinely  convey  off  the  preraiffes,  his  goods  or 
chattels,  to  prevent  the  landlord  irom  diftraining  ;  fuch 
landlord,  or  any  perfon  by  him  lawfully  impowered,  may 
in  30  days  next  after  fuch  conveying  away,  leizc  the  fame 
wherever  thev  fnall  be  found,  and  difpofc  of  them  in  luch 
manner,  as  if  they  had  been  diftrained  on  the  premifTes- 

But  no  landlord  ftiall  diftrain  anv  goods  fold  bona  fidc^ 
and  fur  a  valuable  confideration,  before  fuch  feizure  madc» 
to  any  perfon  not  privy  to  luch  fraud.    J,  2. 

And  if  any  tenant  Ihall  fo  fraudulently  remove  and  con- 
vey away  his  goods  or  chattels,  and  if  any  perfon  or  perfons 
fiiall  wilfully  and  knowingly  aid  or  aftift  him  in  fuch  fraudu- 
lent conveying  away  or  carrying  off  ot  any  part  of  his  goods 
or  chattels,  or  in  concealing  the  fiime  ;  every  perfon  fo  of- 
fending fhall  forfeit  to  the  landlord  double  the  value  of 
fuch  goods,  to  be  recovered  in  any  court  of  record  at  fVeJl* 
minjhr.      f.  3. 

But  if  'he  p;oods  and  chattels  fo  fraudulently  carried  off 

or  concealed  ihall  not  exceed  the'  value  of  50 1,  the  landlord 

or  his  agent  may  exhibit  a  complaint  in  writing  (A)  before 

two  juftices  of  the  peace  of  the  fame  county  or  divifion, 
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refidlng  near  the  place  where  fiich  goods  and  chattels  were 
removed,  or  near  the  place  where  the  fame  were  found,  not 
benig  interefted  in  the  lands  or  tenements  whence  fucii 
goods  were  removed  ;  who  may  fummon  (B)  the  parties 
conccDied,  examuie  the  faft  and  all  proper  witneffes  upon 
oath,  (or  if  it  is  a  quakcr,  upon  affirmation  required  by 
law  ;)  and  in  a  fummary  way  determine  whether  fuch  per- 
fon  or  perfons  be  guilty  of  the  offence,  with  which  he  or 
they  are  charged,  and  to  enquire  in  like  manner  of  the  va- 
lue of  fuch  goods  and  chattels ;  and  upon  full  proof  of  the 
offence,  by  order  (C)  under  their  hands  and  feals  the  faid 
juflices  fhall  adjudge  the  offender  or  offenders  to  pay  double 
the  value  of  the  faid  goods  and  chattels,  to  fuch  landlord, 
his  bailiff,  fervant,  or  agent,  at  fuch  time  as  the  faid  juilices 
fhall  appoint :  and  if  the  offender  or  offenders,  having  no- 
tice of  fuch  order,  fhall  refufe  or  neglect  fo  to  do,  they 
fhall  by  their  warrant  (D)  levy  the  fame  by  diilrefs :  and 
for  want  of  fuch  diftrefs  (E)  may  commit  the  offender  or 
ofiFenders  to  the  houfe  of  correftion  (F)  there  to  be  kept  fo 
hard  labour,  without  bail  or  mainprise,  for  the  fpace  of  fix 
months,  unlefs  the  money  fo  ordered  to  be  paid  as  aforefaid, 
fhall  be  fooner  fatisfied.    J.  4. 

H.  11  G.  3.  K.  V.  Morgan.  Two  juflices  of  the  county 
of  Hereford^  convict  'John  Morgan  of  Michael  Church  in  the 
faid  county,  of  knowingly  and  wilfully  aiding  and  afliOing 
yohn  Morris  of  Llanheder  i^aiujcafile  in  the  county  of  Rad* 
nor.,  in  fraudulently  and  clandeltinely  removing  and  con- 
veying away  certain  goods  and  chattels,  not  exceeding  the 
value  of  50 1,  from  off  the  farm  of  Fainjcajihy  Sec.  and  in 
concealing  and  fccreting  the  faid  goods  and  chattels,  at  AIi~ 
chael  Church  aforefaid,  to  prevent  the  l^^ndlord  diilraining 
the  fame  for  rent  :  md  the  faid  juflices  order  the  laid  Jol^i 
Morgan  to  pay  42  1,  being  double  of  the  value  of  the  goods 
and  chattels  fo  taken  away  and  concealed. — It  having  been 
obje(5ted  at  the  fefhons,  that  it  appeared  upon  the  face  of 
the  conviftion,  to  have  been  made  by  two  juflices  of  the 
county  in  which  the  goods  ivere  founds  the  fclfions  quafhcd 

the  convidion  for  want  of  jurildi.61ion  in  the  juflices. 

If^illes  J.  intimated,  and  it  feemed  to  be  agreed  by  the  court, 
that  the  flatute  ga\'c  an  authority  to  the  juflices  of  the  re- 
fpeftive  counties,  within  which  either  offence  under  this 
adl  was  proved  to  have  been  committed.  But  the  court 
thought  that  the  convi6lion  was  bad,  as  no  evidence  was 
ftated  in  it,  and  as  no  fpecial  cafe  was  returned  ;  they  held, 
that  it  muff  be  taken,  that  the  conviction  was  quafhed  at 
the  feffions  for  that  defccf,  for  that  the  law  prefumcs,  that 
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an  inferior  jurifdi£lion  a6ls  rightly,  unlefs  the  contrary  ap- 
pear.     Cal.  Caj  156. 

Perfons  aggrieved  by  order  of  fuch  jufticcs,  may  appeal 
to  the  next  general  or  quarter  ieffions ;  who  may  give  colls 
to  either  party.    /.  5. 

And  where  the  party  appealing  fliall  enter  into  recogni- 
zance, with  one  or  two  lureties,  in  double  the  fum  fo  or- 
dered to  be  paid,  with  condition  to  appear  at  fuch  fefTions  ; 
the  order  of  the  juftices  fhall  not  be  executed  againil  him  in 
the  mean  time.    J.  6. 

T.  29  £5f  30  G.  2.  K.  and  Bljfex.  Order  made  by  two 
juftices,  reciting  that  a  complaint  had  been  made  to  them 
in  writing,  by  A.  Clavcy  againft  'J.  Bijfex^  that  he  the  faid 
Qavey  deraifed  his  eftate  in  the  parifh  of  Shelley  in  the  county 
of  Sofiierfet,  to  Williarn  Thatcher^  at  the  yearly  rent  of  44I, 
and  that  there  was  due  and  in  arrear  from  Thatcher  to  him 
for  rent  of  the  faid  eflate,  on  the  fifth  day  of  April  laft, 
24 1  15s  8idi  and  that  he  the  faid  Clavey  would  have  di- 
ftrained  the  goods  and  chattels  of  the  faid  f-F.  Thatcher 
upon  the  faid  eitate,  in  order  to  obtain  fatisfaftion  of  the 
faid  rent ;  but  to  prevent  him  from  fo  doing,  the  faid  Bijjcxy 
on  or  about  the  27th,  28th,  and  29th  days  of  Augnji  laft, 
did  knowingly  and  wiltullv  aid  and  aflift  the  faid  Thatcher.^ 
in  fraudulently  conveying  and  carrying  off  from  the  faid 
eftate  his  the  faid  Thatchers  goods  and  chattels,  and  alfo 
in  concealing  the  fame,  being  under  the  value  of  50 1,  that 
is  to  fa)',  tv/o  cows,  one  heifer,  and  ten  hundred  weight  of 
cheefe,  of  the  value  of  20 1;  whereby  the  faid  Qavey  was 
prevented  from  diftraining  the  fame,  in  order  to  obtain 
fatisfattion  for  the  faid  rent,  and  contrary  to  the  ftatute 
11  G.  2.  \  and  therefore  praying  us  to  grant  him  our 
warrant  of  fummons,  requiring  you  the  faid  'jf.  BiJJ'ex  to 
appear  before  us,  and  that  we  would  examine  the  fa6l, 
and  thereupon  make  fuch  order  therein  for  his  relief,  as 
the  faid  Itatute  direfts  and  requires,  and  as  fhould  be 
agreeable  to  juftice :  Whereupon  we  the  faid  juftices,  re- 
fiding  near  the  faid  eftate  from  whence  the  faid  goods  and 
cattle  were  removed,  and  neither  of  us  any  way  interefted 
in  the  faid  eftate,  did  illlie  our  warrant  of  fummons,  requir- 
ing you  the  faid  J.  Biffex  to  attend  us  thereon  to  aniwer 
tlie  faid  complaint  ;  and  you  having  attended  accordingly, 
and  we  in  your  prefence  having  examined  the  witneffes 
produced  by  the  faid  A.  Clavey  upon  oath,  and  heard  what 
was  alledged  by  you  in  your  defence,  do  adjudge  that  the 
faid  complaint  is  true  ;  and  that  the  faid  goods  and  cattle 
of  the  faid  IF.  Thatcher^  which  you  fo  aided  and  aflifted 
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m  conveying  and  carrying  ofT  from  tlie  faid  cRate,  and 
alfo  in  concealing  the  fame,  were  of  the  value  of  20 1,  and 
fliat  you  have  thereby  forfeited  double  of  the  value  of  the 
faid  goods  and   cattle,  being  the  fumof  40J,  to  the  faid 
complainant  A.  Clavey^  by  virtue  of  the  faid  ftatutc  :    We 
therefore    in   purluance  of   the    faid  (latute,   do    adjudge, 
order,  and  require  you  the  faid  y.  BiJJ'ex^  within  the  fpace 
of  three  days  from  the  date  hereof,  to  pay  to  the  faid  A. 
Clavey  the   fum  of  40 1,  which  if  you  (hall  neglect  to  do, 
fuch  furtlier  proceedings  will   be  then  had  againft  vou  to 
inforce  the  payment  thereof,  as  the  faid  llatute  dire£ls  and 
requires.      Given  under  our  hands  and  feals,  this  fifth  day 
oS.  'January  1756. — This  order  was  affirmed  by  the  feffions 
upon  appeal.      Both  the  orders  were  removed  by  certiorari 
into  the  king's  bench.      It  was  moved   to  quafli   the  fame. 
Objetlions  taken  :    i .  The  complaint  is  faid  to  be  taken  in 
writing,   but  not  upon  oath.     2.  It  is  only  faid,  that  he 
demifed  to  J'V.  Thatcher ;    but  not  faid  for  what  eftate  or 
term.      3.   It  is  flated,  fo  much  was  due  for  rent,  but  not 
<■  laid  for  what  term  ;    it  might  be  due  20  years  ago  :    It  is 
not  ilated  to  be  due,  when  Thatcher  removed   his   goods.  . 
4.  The  words  of  the  order  are,  goods  and  cattle  \    of  the 
Itatute,  goods  and  chattels.      5.   No  certain  time  is  alledgcd 
when  the  defendant  aided  and  alfifted  \   only  faid,  on  or 
about  the  26th,  27th,  or  28th  of  AuguJI.     6.  Not  ftated 
that  Thatcher  did  carry  oflF  his  goods  :   only  that  BiJJex  did 
aid  and  afliri;  him  in  carrying  them  off.      7.   They  adjudge 
the  complaint  true,  but  do  not  flate  the  evidence  :  and  this 
is  a  convidlion,  not  an  order :  and  for  any  thing  that  ap- 
pears, it  might  be  upon  Clavey^s  evidence   alone.     8.  It  is 
not  flated  that    the  goods  were  under  the  value  of  50 1, 
which  is  the  ground  of  the  juftices  jurifdiclion.     9.  The 
words  of  the  llatute  are,  if  any  perfon  fiiall  be  a  tenant  of 
any  lands,  tenements,  or  hereditaments  :    the   word    ufcd 
in  the  order  is  ejlate  ;  which  may  be  a  thing  incorporeal,  or 
may  mean  the  intereft  in  the  land,  and  fo  not  widiin  the 
flatute.      10.   It  lliould  appear,  whether  the  landlord  has 
a  right  to  diflrain  :  by  the  8  An.  c.  14.  the  landlord  may 
dillrain  at  any  time  within  fix  months  after  the  expiration 
of  the  term  :    it  doth  not  appear  thefe  fix  months  were  not 

expired  ;  and  if  they  w^ere,  this  is  no  offence. After 

confidcration,  Mr.  juflice  Dcnifon  delivered  the  rcfolutioa 
of  the  court :  I  think  the  molt  material  objection  is,  whe- 
ther this  is  an  order  or  a  conviftion.  If  a  convi6lion,  die 
evidence  ought  to  have  been  fet  out.  And  there  has  been 
no  doubt  (notwithflanding  the  cafe  of  K.  and  Pu/Ieifie, 
I  Sa/h.  369.)  that  in  a  convidion  the  evidence  mult  be  fet 
I  i  2  out. 


484  2Diflrefe* 


out,  that  the  court  may  judge  upon  it.  So  it  was  held  by 
lord  Hardwicke  in  the  cafe  of  K.  and  Lloydi  Str.  996.  and 
in  that  cafe  it  was  objected,  that  as  it  lubjeded  the  party 
to  a  penalty,  tho'  in  the  flatute  it  was  called  an  order,  yet 
it  fhould  be  conftrued  as  a  conviftion  :  but  the  court  faid, 
every  afl  of  the  juftices,  which  fubjedls  the  party  to  a 
penalty,  fiiall  not  be  conftrued  as  a  convidion.  K.  and 
Venahles^  Str.  630.  2  L.  Raym.  1406.  upon  the  flatute 
for  licenfing  alehoufes,  confidered  as  an  order.  K.  and 
Blackwelly  M.  4.  Geo.  which  the  court  faid  was  a  flrong 
cafe,  and  muft  be  confidered  as  an  order.  I  underllood 
from  my  lord  Hardwickcy  in  the  cafe  of  K.  and  Lloyd ^  that 
his  ground  of  the  difference  was  founded  upon  the  expref- 
fions  of  the  ftatute,  and  not  upon  the  penalty ;  as  where 
the  words  of  the  flatute  are,  "of  which  he  (hall  be  con- 
«*  vifted,'*  it  is  to  be  conftrued  as  a  conviftion.  Here  it 
is  extremely  flrong;  the  ftatute  calls  it  an  order  :  and  in 
the  nature  of  it,  it  is  an  examination  upon  a  complaint.  If 
the  party  was  never  fummoncd,  this  court  upon  affidavit 
will  grant  an  information  againft  the  juftices  :  but  the 
fumraons  need  not  be  fet  out ;  and  the  court  will  intend 
the  juftices  have  done  rigl^t,  in  cafe  the  contrary  does  not 
appear  upon  the  face  of  the  order.  As  to  the  ift  obje6lion  : 
this  is  not  an  information,  but  a  complaint :  when  the 
party  is  fummoned,  the  witneffes  are  to  be  examined  upon 
oath,  but  the- complaint  need  not  be  upon  oath.  In  an- 
fwer  to  the  2d  objeftion:  as  the  order  has  followed  the 
words  of  the  ftatute,  we  will  not  intend  it  a  cafe  wherein 
the  juftices  had  not  a  jurifdidlion.  The  court  will  not,  in 
cafe  of  an  order,  intend  that  the  juftices  have  done  wrong. 
As  to  the  third  objeftion:  it  is  fufficiently  alledged,  in  an 
order ;  his  afliftiug  the  tenant  to  carry  away  the  goods, 
as  it  is  here  alledged,  is  fufficient  to  fhew  the  rent  conti- 
nued then  to  be  in  arrear ;  and  the  rather,  as  the  defendant 
might  have  availed  himfelf  of  the  rent  paid,  by  proving  it 
before  the  juftices.  I  much  doubt,  whether  in  a  declara- 
tion it  would  not  be  fufficient  to  fay,  the  rent  vi'as  in 
arrear  at  fuch  a  day;  and  I  think  it  would  lie  upon  the 
defendant  to  prove  that  the  rent  does  not  remain  in  arrear. 
As  to  its  not  being  faid,  for  what  time' the  rent  was  due  ; 
this  is  mere  matter  of  form.  As  to  the  5th  objediion  : 
abouiy  in  common  parlance,  means  in  this  cafe  three  days 
or  near  it.  They  might  be  three  days  in  carrying  the 
goods  away.  The  days  arc  n6t  material,  even  in  legal 
proceedings.  I  L.  Raym.  581.  And  in  the  cafe  of  K.  and 
Simp/on^  H.  3  Geo.  2.  Str.  46.  the  day  and  hour  in  a  con- 
vididn  are  not  material.  By  this  ftatute  no  time  is  limited, 
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when  the  complaint  (hall  be  made:  it  may  be  made  at  any 
fime.  Suppofe  that  the  defendant  had  paid  the  penalty  on 
a  different  complaint  made,  he  might  eafily  have  fhewn  it. 
As  to  the  6th:  the  anfwer  is  obvious;  If  TT'rt/r/'fr  had 
not  carried  his  goods  away,  the  defendant  could  not  have 
aided  in  carrying  them.  The  ftatute  makes  two  ofFences ; 
one,  carrying  the  goods  away;  the  other,  aiding  in  car- 
rying them  away.  It  is  only  neceffary  here  to  Hate  the 
ofTence  which  the  defendant  had  been  guilty  of,  which  this 
Oider  does  in  the  words  of  the  ftatute.  In  the  cafe  of  K, 
and  Monky  M.  13  Geo.  2.  there  was  a  convi61;ion  for  aiding 
and  aififting  in  killing  a  buck.  It  was  objected,  that  it 
was  not  charged  the  buck  was  killed.  But  the  court  held, 
that  as  the  conviftion  was  in  the  words  of  the  ftatute,  it 
was  fufficient.  And  the  court  held  they  were  all  principals, 
as  wel!  thor;  :hat   killed  the  buck,  as  thofe  that  afhfted. 

And  t!ils  v.astne  cafe  of  a  conviftion. All  the  other 

objeclions  may  have  this  general  anfwer  ;  that  in  the  cafe 
of  ordcs,  where  the  juftices  have  jurifdiftion,  we  will  in- 
tend tiiey  have  acted  right;  and  if  they  have  done  wrong, 

they  may  be  puniflied  by  an   information. Let  the 

orders  be  confirmed.  MS.. 

So  in  the  cafe  of  K.  and  MidJJehurJl^  T.  30  ^  31  G.  2. 
Two  ji'.ftice:,  make  an  order  againft  one  Thomas  Middle^ 
hurflt  for  wihully  and  knowinglv  aiding  or  aflifting  f^hn 
Chejhrton^  the  tenant  of  Sir  Thomas  Fleetwood^  in  fraudu- 
lently removing  and  conveying  awa}'  five  cows  and  other 
goods,  or  in  concealing  the  fame.  Which  order,  on  ap- 
peal to  the  feflions,  was  confirmed.  It  was  moved  to 
qualh  thefe  ordcis,  upon  two  objeftions  :  i.  The  whole 
adjudication  refers  to  the  complaint  of  one  Thomas  Wejlov, 
wherein  there  is  no  charge  upon  Cheflertoyi  the  tenant  at 
all :  neither  is  it  ftatcd,  that  Chejlerton  the  tenant  did  re- 
move the  goods.  2.  The  acl  creates  two  ofFences,  v'it.. 
afhfting  in  removing^  and  alhfting  in  concealing  the  goods. 
Now,  it  is  not  fpccifically  cbarged  upon  the  defendant 
Middlehurji^  that  he  wilfully  and  knowingly  did  cither  of 
thefe  two  things  :  It  is  only  alledgcd  that  he  wilfully  and 
knowingly  did  one  or  the  other.  In  i  Sail.  371.  Rex  v. 
Stocker.,  an  indidment  for  forging,  or  caufing  to  be  forg- 
ed, was  holden  ill,  becaufe  the  charge  was  in  the  disjunc- 
tive. So,  2  Hail),  225.  An  indiclment  charging  a  man 
disjunftively,  is  void.  For  the  oflenccs  arc  diftind ;  and 
it  appears  not,  of  which  of  them  the  defendant  is  accnfed. 
So  here,  it  doth  not  appear,  of  which  of  the  two  offences 

the  juftices  have  convitlcd  him. On  a  nile  to  ihew 

caufe,  To  the  ift  Qbj;;£tion,  that  it  is  not  diefcribcd  fuf- 
I  i  2  ficiently 
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ficiently  what  the  offence  is ;  it  was  anfwered,  that  this 
is  an  order,  and  the  court  will  not  intend  it  to  be  ill.  To 
the  2d  objeftion,  as  to  the  charge  being  in  the  disjunflive, 
that  he  aflifted  the  tenant  in  removing  or  concealing  the 
goods,  it  was  anfwered,  that  the  crime  and  the  punilhmcnt 
are  the  fame  upon  both;  and  the  defendant  was  heard. — 
By  lord  Mansfield  Ch.  J.  Upon  indictments,  it  hath  been 
determined,  that  an  alternative  charge  is  not  good  (as, 
forged  or  caufed  to  be  forged);  tho'  one  only  need  be 
proved,  if  laid  conjunclively  (as,  forged  and  caufed  to  be 
forged):  but  I  do  not  fee  the  reafon  of  it:  the  fubflance 
is  exa^lly  the  fame;  the  defendant  mufl  come  prepared 
againfl:  both  :  and  it  makes  no  difference  to  him  in  any  rc- 
fpe^h  But  this  is  an  order  :  and  being  good  in  fubitancc, 
needs  not  be  literally  fo  ftrid. — And  by  the  court,  the  rule 
to  fhew  caufe  was  difcharged,  and  confequently  both  orders 
affirmed.     Burrow^  Mansfield.  399. 

THE  following  form  of  a  conviftion,  drawn  by  the  late 
Mr.  ferjeant  Foole^  fceming  to  be  very  accurate  and  judi- 
cious, may  be  ufeful  as  a  precedent  in  this  and  other  like 

cafes. "  Lanca/hitr^  to  wit.     Be  it   reniembred,   that 

on  the  25th  day  of  Sej)tember  in  the  twelfth  year  of  the 
reign  of  our  lord  the  prefent  king,  at  Livo-poole  in  the 
county  of  Lancafter\  ^ainucl  Brotvn  of  Livcrpoole  aforefaid 
cometh  before  \x?,yohn  Goodzvin  and  Richard  Gildurt  efquires, 
juflices  of  the  lord  the  prefent  king  affigned  to  keep  the 
peace  in  and  for  the  county  aforefaid,  and  alfo  to  hear  and 
determine  divers  felonies,  trefpafles  and  other  offences 
committed  in  the  faid  county,  and  refiding  near  to  the 
clofe  from  whence  the  mare  herein  after  mentioned  was 
conveyed  away,  we  or  either  of  us  not  being  interefled  in 
that  clofe,  and  then  and  there  exhibiteth  before  us  a  cer- 
tain complaint  in  writing  againfl  jofm  ElUJon  of  Lherpook 
aforefaid  labourer,  by  which  he  gjveth  us  to  uilderftand 
and  be  informed,  that  he  tiie  faid  Samuel  Broivn,  on  the 
fecond  day  of  February  in  the  year  of  our  Lord  1738,  at 
Lherpook  aforefaid,  had   demifed  to  one  Thomas  ElliJ'on  a 

certain  clofe  of  pafture  called containing  by  eftima- 

tion acres,  with  the   appurtenances,    of   the  faid 

Samuel,  fituate,  lying,  and  being  in  Livcrpoole  aforefaid, 
near  to  a  certain  place  there  called  the  Loggerheads,  to 
hold  the  fame  to  the  faid  Thomas,  EUifon  from  thenceforth 
for  one  whole  year  from  thence  next  enfuing,  and  fully  to 
be  compleat  and  ended,  at  and  under  the  yearly  rent  ©f  fix 
pounds  feventeen  fhillings  and  fixpence,  to  be  paid  by  the 
faid  Thomas  EUifon  to  the  faid  Samuel  at  two  payments  in 
the  year,  to  wit,  upon  the  firfl  day  of  Augufl  and  upon 
the  fecond  day  of  fcbruary  called  Chandlemals-day  by  equal 

portions. 
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portions,  the  firfl  payment  whereof  was  to  begin  and  be 
made  on  the  firft  day  of  Augufl  then  next  following ;  and 
that  by  virtue  of  that  demife  the  fald  Thomas  EUifon  entred 
into  the  fald  clofe  and  was  poflefTed  thereof ;  and  that  on 
the  firft  day  of  Auguft  now  laft  paft,  the  fum  of  three  pounds 
eight  fhllllngs  and  nlnepence  of  the  rent  aforefaid  was  and 
became  due  and  in  arrear  to  the  fald  Saiiiuel  Broxvn  from 
t!ic  fald  Thomas  EUifon  for  half  a  year  ended  at  that  day  in 
the  year  aforefaid  and  yet  is  unpaid  ;  and  that  after  the 
fald  fum  of  three  pounds  eight  (hillings  and  nlnepence  of 
the  rent  aforefaid  fo  became  due  and  in  arrear  to  die  fald 
Samuel  Brown^  and  whllft  the  fame  was  due  to  him  and  un- 
paid, to  wit,  on  the day  of  Auguft  now  laft  paft, 

one  hay  marc  of  the  fald  Thomas  Ellfon^  under  the  value 
o\  50 1,  that  is  to  fa}-,  of  the  value  or  price  of  four  pounds 
and  four  fhllllngs,  was  depafturlng  and  feeding  upon  the 
fald  demifed  premiffes,  and  was  then  fubjeft  and  liable  to 
be  taken  as  a  diftrefs  for  the  fald  arrear  of  rent  fo  due  and 
pa)-ablc;  and  that  the  faid  Thomas  EUifon^  to  prevent  the 
lilid  Samuel  Broivn  from  dlftralnlna  the  fald  mare  for  the 
fdld  arrear  of  rent  fo  referved  due  and  payable  as  aforefaid, 
afterwards,  that  is  to  fay,  on  the  fame  day  and  year  laft 
mentioned,  fraudulently  and  clandeftinely  conveyed  away 
the  laid  mare  off"  and  from  the  fald  demifed  premiffes,  and 
hath  ever  fince  that  time  concealed  the  fame  ;  and  that 
one  John  EUifon  of  Livcrpoole  aforefaid  labourer,  well 
knowing  the  premiffes,  did  wilfully  aid  and  affift  the  faid 
Ti)omas  EUifjtjy  in  the  fraudulent  conve}'lng  away  the  faid 
mare  off"  and  from  the  faid  demifed  premiffes,  and  in  con- 
cealing the  fame;  and  thereupon,  afterwards,  that  is  to 
fay,  on  the  fixth  day  of  Oftober  in  the  fame  year,  at  Ltvcr- 
p'jole  aforefaid,  the  fald  Johi  EUifon  and  the  fald  Samuel 
Broivn,  being  in  that  behalf  in  due  manner  fummoned, 
come  before  us  the  faid  juftlces  in  their  proper  perfons  on 
occafion  of  the  fald  complaint ;  and  one  Richard  Bradley 
and  one  Chrifopher  ClithcraUy  being  credible  witncffes  in 
that  behalf,  iihewlfe  then  and  there  come  before  us,  and 
then  and  there  take  their  corporal  oaths,  and  each  of 
tiiem  then  and  there  taketh  his  corporal  oath,  upon  the  holy 
gofpel  of  God,  to  fpeak  the  truth  of  and  upon  the  premiffes 
in  the  faid  complaint  fpecified  before  us  the  faid  juftlces 
t'len  having  fuflicient  power  and  aulhorily  to  admi- 
niftcr  the  fald  oaths  to  them  the  faid  Richard  BradlcyxmA 
Chrijiopher  CUiheraU  in  that  behalf;  and  the  faid  Rich- 
ard Bradley  aiv\  Chrifopher  QitheraU  then  and  there  arc  ex- 
amined before  us  U[)on  their  faid  oaths,  and  each  of  them 
is  examined  before  us  upon  his  oath  of  and  upon  the  pre- 
1  i  4  mlffcs 
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mllTes  in  the  faid  complaint  fpecified;  and  the  faid  ^u^^ 
Ellifon  being  then  and  there  prefent  before  us  the  faid  juf- 
tices  in  his  proper  perfon  on  occafion  of  the  faid  com- 
plaint ;  and  the  complaint  aforefaid  and  the  examination 
of  the  faid  Richard  Bradley  and  Chriflopher  Clitherall  of  and 
upon  the  premifTes,  and  the  evidence  of  the  faid  Richard 
Bradley  and  Chrijiopher  Clitherall  thereupon  then  and  there 
given  upon  their  faid  oaths,  being  heard  and  fully  under- 
flood  by  the  faid  yohn  Ellifon  \  he  the  faid  John  ElUJon  by 
us  the  faid  jufticcs  is  then  and  there  required  if  lie  hath  or 
knoweth  any  thing  to  fay  forhimfelf,  why  he  the  {d-AJohn 
Ellijon  ought  not  to  be  conviiSted  of  the  premises  aforefaid 
above  laid  to  his  charge;  and  becaufe  upon  hearing  and 
fully  underltanding  the  faid  complaint  and  the  evidence  of 
the  faid  Richard  Bradley  and  Chrijiopher  Clitherall  of  and 
upon  the  premiffes  given  before  us  upon  their  faid 
oaths,  and  alfo  upon  hearing  and  fully  uaderftanding  all 
and  fmgular  the  matters  and  things  by  the  faid  John  Ellijon 
alledged  in  his  defence  of  and  upon  the  premiffes,  it  appears 
manifeflly  to  us,  that  the  faid  John  Ellifon  is  guilty  of  the 
pivmiffes  above  laid  to  his  charge  in  manner  and  form  as 
by  the  faid  complaint  is  above  alledged ;  and  becaufe  upon 
enquiry  made  by  us  the  faid  two  juftices  on  the  oath  of 
the  faid  Chrijiopher  Clitherall  in  that  behalf  likevvile  in  due 
manner  taken  before  us  the  faid  juftices  then  having  power 
and  authority  to  adminifler  that  oath  to  him  the  faid 
Chrjlopher  in  that  behalf,  it  manifeftly  appears  to  us  the 
faid  juftices,  that  the  faid  mare  in  the  faid  complaint 
mentioned,  at  tlie  time  of  conve)'ing  the  fame  away  as  in 
the  faid  complaint  is  mentioned,  was  of  the  value  of  four 
pounds  and  four  fhil lings  of  lawful  money  of  this  realm  : 
Therefore  it  is  confidered  by  us  the  faid  juftices,  and  we 
the  faid  juflices  do  order  and  adjudge,  that  the  faid  John 
Ellijon  be  ccn-  icred  of  the  premiifes  b\-  the  complaint  afore- 
faid fo  as  aforefaid  laid  to  his  charge;  and  that  he  pay  to 
the  faid   Samuel  Broivn  the  fum  of  eight  pounds  and  eight 

fliillings  of  lawful  money  of  Great  Britain  on  the 

day  of now  next  enfuing,  being   double   the  value 

of  the  faid  mare  in  the  faid  complaint. mentioned,  according 
to  the  form  of  the  ftatute  in  that  beliaif  made  and  provided. 
In  witnefs  whereof  we  the  faid  juftices  ha\'e  hereunto  put 
our  hands  and  feals  this  fixth  day  of  06tober  in  the  thir- 
teenth year  of  the  reign  of  our  lord  George  the  fecond,  king 
of  Great  Britain,  France,  and  Ireland,  defender  of  the  faith, 
and  fo  forth,  and  in  tjie  year  of  our  Lord  one  thoufand  feven 


hundred  and  thirty-nine." 
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Dlftreffes  fhall'be  reafonable  and  not  too  great ;  and  he  Diftrefs  to  be 
that    taketh    great    and   unreafonable   diftrefles,    fliall   be  ""eafonabie. 
prievoufly  amerced.     52  i/.  3.  c.  4. 

For  example,  if  the  lord  diflrain  two  or  three  oxen  for 
1 2d,  or  the  like  fmall  fum,  and  the  owner  bring  a  replevy 
of  the  oxen,  and  the  lord  avoAv  the  taking  of  them  for  the 
I2d;  of  his  own  fhewmg,  he  fhall  make  fine :  or  the  party 
may  have  his  allien  upon  this  flatute.    2  /«/?.  107. 

If  the  lord  difirain  an  ox,  or  horfe,  for  a  penny;  if 
there  were  no  other  diftrefs  upon  the  land  holden,  the 
diftrefs  is  not  exceiTive :  but  if  there  were  a  fheep,  or  a 
fwi  le,  or  the  like,  then  the  taking  of  the  ox  or  horfe  is 
exceflive,  becaufe  he  might  have  taken  a  bead  of  lefs  va- 
lue.    2  h'Ji.  107. 

VI.  Manner  of  taking  dijlrefs. 

1.  Gates  or  inclofures  may  not  be  broken  open,  nor  nreaking  gates, 
thrown  down,  to  make  a  diftrefs.     1  Itif.  161. 

2.  Nor  may  the  leiTor  enter  into  the  tenant's  houfc,  un-  Opening  doors, 
lefs  the  doors  are  open.    Read.  Diftr.   2  Bac.  Abr.  iii. 

Upon  a  queftion  about  taking  a  diftrefs,  it  was  held  by 
the  lord  chief  juftice  Hardwicke^  at  the  fummer  aftizes  at 
Exeter^  I735»  that  a  padlock  put  on  a  barn  door  could  not 
be  opened  by  force,  to  take  the  corn  by  way  of  diftrefs. 
9  Finer.  128. 

But  if  the  outer  door  of  an  houfe  is  open,  one  may  break 
an  inner  door  to  take  a  diftrefs.  Cafes  in  the  time  of  lord 
Hardzviche.     1 6  8 . 

3.  Where  any  goods  or  chattels  fraudulently  or  clan-  ^id  oftheoon. 
dcftinely  conveyed  or  carried  away,  fliall  be  put,  placed,  tables  and  juf- 
or  kept  in  any  houfe,  barn,  ftable,  outhoufe,  yard,  clofc,  "'^'^*' 

or  places  locked  up,  faftened,  or  otherwife  fecurcd,  fo  as 
to  prevent  fuch  goods  or  cliattcls  from  being  taken  and 
feized  as  a  diftrefs  for  arrears  of  rent ;  it  Ikill  be  lawful 
for  the  landlord,  or  his  fteward,  bailiff,  receiver,  or  otlier 
perfon  or  pcrfons  impowered,  to  take  and  feize  as  a  diftrefs 
for  rent,  fuch  goods  and  ciiattels  (firft  calling  to  hi"; 
alfiftance  the  conftable,  headborough,  borfholder  or  other 
peace  officer  of  the  hundred,  diftrict,  or  place,  where  the 
fiime  (hall  be  fufpetted  to  be  concealed,  and  in  cafe  of  a 
dwelling  houfe,  oath  being  alfo  firft  made  (G)  before  a 
juHice  of  the  peace,  of  a  reafonable  ground  to  fufpedl  that 
fuch  goods  or  chattels  are  therein)  in  the  day  time  to  break 

open 
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open  (H)  and  enter  into  fuch  houfe,  barn,  ftable,  out- 
hoLife,  yard,  clofe,  and  place ;  and  to  take  and  feize  fuch 
goods  and  chattels  for  the  faid  arrears  of  rent,  as  he  might 
have  done  if  they  had  been  in  any  open  place.  1 1  G.  2. 
c.ig./.j. 

But  except  it  be  in  this  cafe  where  the  goods  are  clan- 
deftinely  conveyed,  it  may  feeni  from  what  hath  been  faid, 
that  the  landlord  hath  no  mean  to  come  at  the  goods  in 
order  to  make  diftrefs,  if  fhe  tenant  fhall  think  fit  to  lock 
lip  his  gates,  and  flutt  the  doors :  And  the  like  may  be  ob- 
ferved  in  cafes  of  diilrefs  for  the  levying  a  penalty,  by  war- 
rant of  juilices  of  the  peace  (unlefs  fuch  penalty,  or  part 
thereof,  be  given  to  the  king, }  Which  matter  may  feem 
to  require  fome  confideration. 
Part  in  the  4-  If  ^  landlord   comes  into  a   houfe,  and  feizes  upon 

name  of  the  fome  goods  as  a  diftrefs,  in  the  name  of  all  the  goods  of 
the  houfe;  that  will  be  a  good  feizure  of  all.  6  Mod, 
215. 

VII.  Dijlrefs  hozv  to  he  demeanrd. 

Impounding  off       I.    By  the   52   H.  3.   c.  4.      None  JJjall  caufe  any  (iijlrejs 
t  le  prciniire>,     ^^^^  ^^  j^^^jj  f^^^fj^  fg  ^g  driven  out  of  the  county  where  it  was 

taken  :  and  if  one  neighbour  do  fo  to  another  of  his  own  autho- 
rity (as  for  damage  feafemt,  or  rent  charge,  2  Inft.  106,] 
he  f  Tall  make  fine  as  for  a  thing  done  again/}  the  peace  ;  and  if 
the  lord  fo  prefume  to  do  againfi  the  tenant^  he  Jhall  be  griev- 
oufy  punifhed  by  amerciament. 

Before  this  a(5i:,  at  the  common  law,  a  man  might  have 
driven  the  diftrefs  to  what  county  he  pleafed:  which  was 
mifchievous,  for  two  caufes;  i.  Becaufe  the  tenant  was 
bound  to  give  the  beafts  being  impounded  in  an  open 
pound  fuftenance,  and  being  earned  into  another  county, 
by  common  intendment  he  could  have  no  knowledge  where 
they  were.  2.  He  could  not  know  where  to  have  a  re- 
plevy \  but  the  party  was,  before  this  ftatute,  driven  to  his 
a6Hon  upon  his  cafe.     2  Infi.  106. 

And  albeit  this  fiatute  be  in  the  negative,  yet  if  the  te- 
nancy be  in  one  county,  and  the  manor  in  another  county, 
the  lord  eiay  drive  the  diftrefs  which  he  taketh  in  the  te- 
nancy to  his  manor  in  the  other  county  ;  for  that  the  te- 
nant is  out  of  both  the  faid  mifchiefs :  for  tlie  tenant  by 
doing  of  fuit  and  fervice  to  the  manor,  by  common  in- 
tendment mav  know  what  is  done  there,  and  therefore  may 
give  his  beaft  fuftenance.  And  to  know  where  to  have 
his  replevy,  the  bailiff'  of  the  manor  iifuall)'  drives  the  cat- 
tle dillrained  to  the  pound  of  the  manor.     And  hereby  it 

is 
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is  to  be  noted,  tliat  a  cafe  out  of  the  mifchief,  is  out  of 
the  meaning  of  the  law,  tho'  it  be  within  tlie  letter. 
■llnft.  106. 

And  by  the  i  ij  2  P.t^  M.  c.  I2.  It  is  further  enacted, 
that  no  dijlrejs  of  cattle  fljall  be  driven  out  of  the  hundred^  t't'pe-, 
xvapcntakey  or  lathe,  tvhere  fuch  dijirejs  Jhall  he  taken ,  except 
it  be  to  a  pound  overt  within  the  fame  Jhire,  not  above  three 
miles,  difl ant  from  the  place  where  the  faid  diflrefs  ivns  taken; 
and  no  cattle  or  other  goods  diflraiiicd  for  any  caufe  at  one  time y 
thall  be  impounded  in  feveral  place Sy  ■whereby  the  oiuner  may  be 
confiraincd  to  fue  fcveral  replevies :  on  pain  of  iQOs  to  the  part j 
grievcdy  and  treble  damages,      i.  i . 

^.21  G.  1.  Gimburt  and  Pelah.  The  defendant  jufti- 
fied  impounding  cattle  damage  fcafant.  And  on  evidence 
it  appeared,  he  put  them  into  the  next  pound,  tho(^gh  it 
happened  to  be  in  another  county.  And  Lee  Ch.  J.  held, 
it  did  not  make  him  a  trefpaircr,  though  it  fubjeited  him 
to  the  penalty  of  the  lladite  of  the  i  iff  2  P.  d'  M.  Str. 
1272. 

Note,  a  pound  is  either  overt  or  open,  as  in  a  pinfold 
made  for  fuch  purpofes,  or  in  his  own  clofc,  or  in  the 
clofe  of  another  by  his  confent ;  and  it  is  therefore  called 
open,  becaufe  the  owner  may  give  his  cattle  meat  and 
drink,  without  trefpafs  to  any  other,  ami  then  the  cattle 
muft  be  fuflained  at  the  peril  of  the  owner  :  Or  it  is  a 
pound  covert  or  clofe,  as  to  impound  the  cattle  in  fonie 
part  of  his  houfe;  and  then  the  cattle  muft  be  fuftained 
with  m.cat  and  drink  at  the  peril  of  him  that  diftraineth, 
and  he  fliall   not  have  any  fatisfa61ion  therefore,      i  Injh 

But  if  the  diftrefs  be  of  utcnfils  of  houfhold,  or  fuch 
like  dead  goods,  which  may  take  harm  bv  wet  or  weather, 
or  be  ftolcn  away;  there  he  muft  impound  them  in  a  houfe, 
or  other  pound  covert,  within  three  miles  in  the  fame  coun- 
ty ;  for  if  he  impound  them  in  a  pound  overt,  he  muft  an- 
fwer  for  them,      i  /;//?.  47. 

2.  By   II    C.  2.  c.  lu.     Anv   perfon  diftralning,  may  lmp.'>undino;  on 
impound  or  otherwife  fecurc  the  diftrefs,  of  what  kind  fo-  the  preinKjes. 
ever  it  be,  in  fuch  place,  or  on  fuch  part  of  the  premiiles, 

as  (hall  be  moft  convenient;  and  may  appraife,  and  fell 
the  fame,  as  any  perfon  before  might  have  done  off  the 
premiftes.    f.  10. 

3.  Cattle  diftrained  may  not  be  worked  or  ufed,  unlefs  Ufmg  the  goods 
for  the  owner's  benefit,  as  a  cow  milked,  or  the  like;  much    '  ''■^'"'"  ' 
lefs  may  they  be  abufed  or  hurt.      Cro.  Jac.  148. 

And  it  hath  been  faid  in  this  cafe,  that  even  a  cow  may 
not  be  milked;  for  tho'  the  cow  be  better  for  this,  yet  he 
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who  took  the  diftrefs  ought  not  to  do  good  to  the  owner 
without  his  confent,  and  perhaps  the  owner  would  have 
come  before  any  damage  came  by  this  to  the  cow;  and  if 
it  perifh  by  this,  yet  he  who  took  the  diltrefs  may  diftrain 
again.     2  Bac.  Jbr.  1 1 2. 

4.  So  if  the  diftrefs  be  loft  by  the  aft  of  God  :  as  if  the 
dlftrefs  dies  in  the  pound,  without  any  default  in  the  dif- 
trainer;  in  fuch  cafe,  he  who  made  the  diftrefs  may 
diftrain  again.      I  Salk.  ^48. 

5.  It  is  the  diftrainer's  own  fault,  if  he  puts  the  diftrefs 
in  a  pound  which  will  not  hold  it;  but  he  cannot  juftify 
the  tying  of  cattle  in  the  pound  ;  and  if  he  ties  a  beafi, 
and  it  is  ftrangled,  he  muft  pay  damages,     i  Salk.  248. 


VIII.  Of  refcous  and  pound  breach. 

Refcous  and  I .  By  the  common  law,  if  a  man  break  the  pound,  or 

pound  breach,  tj^g  \qq\^  of  it,  or  part  of  it,  he  greatly  oiTendeth  againft 
the  peace,  and  doth  trefpafs  to  the  king,  and  to  tlie  lord 
of  the  fee,  and  to  the  Iheriffs,  and  hundredors,  in  breach 
of  the  peace,  and  to  the  party,  and  to  the  delaying  of 
juftice ;  and  therefore  hue  and  cry  is  to  be  levied  againft 
him,  as  againft  thofe  who  break  the  peace.  Mir.  c.  2. 
f.  26.  And  the  party  who  diftrained  may  take  the  goods 
again,  wherefoever  he  ftiall  find  tliem,  and  impound  them 
again,      i  Infl.  47. 

2.  And  by  ftatute,  on  any  pound  .breach  or  refcous,  of 
goods  diftrained  for  rent,  the  perfon  grieved  thereby,  fliall 
in  a  fpecial  aftion  upon  the  cafe,  recover  treble  damages 
and  colls  a<7ainft  the  offender,  or  againft  the  owner  of  the 
goods,  if  they  be  afterwards  found  to  have  come  to  hisufe 
orpoffeflion.     1  IV.  c.  5.  /.  4. 

*rrehle  damages  and  cQjli\  In  the  cafe  of  Sir  Wilfred  Law- 
fon  V.  Storey^  M.  6  JV,  It  was  adjudged,  that  the  cofts 
ftiall  be  trebled  as  well  as  damages.     L.  Raym.  20. 

3.  When  a  man  hath  taken  diftrefs,  and  the  cattle  dif- 
trained, as  he  is  driving  them  to  the  pound,  go  into  the 
houfe  of  the  owner ;  if  he  tliat  took  the  diftrefs  demand 
them  of  the  ownci',  and  he  deliver  them  not,  this  is  refcous 
inlaw.     1  hyh  161. 

IX.  Replevying  the  difirefs. 

Replevy.  I  •  It  is  worthy  of  obfervation,  how  provident  the  law 

is,  that  mens  beafts,  cattle,  or  other  goods  be  not  unjuftly 
or  exceffively  diftrained;  and  if  they  be,  that  deliverance 

be 


MttntS.  493 


be  fpeedily  made  of  them  by  replevy  (or  taking  back 
the  pledge):  otherwife  the  hufbandry  of  the  realm,  and 
mens  other  trades,  might  be  overthrown  or  hindred. 
2  /«/?.  137. 

2.  To  which  purpofe,  it  is  enafled  by  tlie  i  is  2  P.  i!f 
M.  c.  11.  that  the  IheriiT  of  every  county  fhall,  at  his  firfl 
co.:ntv  day,  or  in  two  months  after  he  hath  received  his 
patent  of  office,  appoint  and  proclaim  in  the  fhire  town 
tour  deputies  at  the  leaft,  dwelling  not  above  12  miles 
one  diilant  from  another,  to  make  replevies ;  on  pain  of 
5 1  for  every  month  that  lie  fliall  lack  fuch  deputy  or  de- 
puties, half  to  the  king,  and  half  to  him  that  Ihall  fue  ia 
any  court  of  record.    J.  3. 

3.  And  the  P^eriff,  or  other  ojjicer  having  authority  to 
grant  replevins,  fhall  in  every  replevin  of  a  dillrefs  for 
rent,  take  in  his  own  name,  from  the  plaintiff  and  two 
fureties,  a  bond  in  double  the  value  of  the  goods  difirain- 
ed,  to  be  afcertained  on  the  oath  of  one  witnefs,  and  con- 
ditioned for  profecuting  the  fuit  with  effect,  and  without 
delay,  and  for  duly  returning  the  goods  dillrained,  in  cafe 
a  return  fhall  be  awarded;  before  any  deliverance  be  made 
of  the  dillrefs ;  and  the  fhcriff  fliall  aflfign  fuch  bond  to  the 
avowant t  or  perjon  making  conujance.  11  G.  2.  c.  19, 
f.  23. 

Sheriff  or  other  officerl  T.  18  G.  3.  Richards  and  A6lon. 
A  rule  was  made  on  Jofeph  Garvicjon  the  replevin  clerk, 
Robert  Jeffreys  the  under  Iheriff,  and  Edward  Pembury  the 
clerk  of  the  county  court,  to  difcover  the  names  of  the 
pledges  taken  upon  granting  the  rejilcvin  in  this  caufe, 
and  to  fliew  caufe  why  they  Ihould  not  pay  the  defendant 
57  I  15  s,  being  the  damages  and  cofls  recovered  by  him 
in  this  caufe,  together  with  the  cofts  of  the  application. 
The  diftrefs  was  for  rent ;  and  on  replevin  brought,  the 
defendant  had  a  verdi6l  wi'h  the  damages  and  cofts  above- 
mentioned.  Oh  applic.iion  to  Garmejon  for  the  names  of 
the  pledges,  he  from  time  to  time  evaded  and  delayed  fo 
doing ;  having  it  was  fup})ofed  taken  none,  or  at  leaft  in- 
fufficient  fureties;  and  being  (as  it  was  fworn)  attorney 
for  the  plaintiff  in  this  a6\icn.  On  fhewing  caufe,  Gar- 
viejoji  made  an  affidavit  of  his  illncfs  and  inabilit\-  to  do  any 
bufmefs.  The  under-flierilf  and  county  court  clerk  fliew- 
cd  for  caufe,  that  they  wore  intirely  ignorant  of  this  mat- 
ter, having  nothing  to  do  with  the  replevin  clerk,  who  was 
appointed  by  the  high  fheriff  in  purfuance  of  the  ftatute. 
The  court  inlargcd  ti,e  rule  to  a  further  da)-,  and  ordered 
the  high  Iheriff  to  be  added  i  when  it  was  held,  that  as  well 
J  tKe 
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the  high  fherlfFand  undcr-nieriff  as  the  replevin  clerk  (who 
is  their  clepuiv)  are  anfwerable  to  the  defendant  in  replevin 
for  the  fufficiency  of  the  pledges.  They  therefore  dif- 
charged  the  rule  againll  the  county  court  clerk  ;  but  with 
regard  to  the  high  and  under- fheriff,  and  the  replevin 
clerk,  they  made  the  rule  abfolute.     Black.  Rep.  1220. 

To  the  nvotvant  or  perjon  making  conuJance~\  Avowry  is, 
where  one  takes  a  diftrefs,  and  the  perfon  diftrained  hies  a 
replevin  ;  then  he  that  took  the  diftrefs  muft  ^^^)s^f  and  juf- 
tifv  in  his  plea,  for  what  caufe  he  took  it,  if  he  took  it  in 
his  own  right;  and  this  is  called  an  avowry:  if  he  took 
it  in  the  right  of  another,  then,  when  he  hath  fliewed  the 
caufe,  he  muft  make  conujance  of  the  taking,  as  bailiff  or 
fervant  to  him,  in  whole  right  he  took  it.  Terms  of 
the  L. 

X.  Sale  of  the  diftrefs. 

Sale.  Diftrefs  taken  for  an  offence  prefented  in  the  leet,  may 

of  cojnmon  right  be  fold,  becaufe  it  is  a  court  of  record  ; 
but  otherwife  it  is,  of  diftreffes  in  courts  that  are  not  of 
record.      12  M?^/.  330. 

So  a  diftrefs  for  an  amercement  in  a  court  baron  cannot 
be  fold;  but  in  fuch  cafe  a  diftrefs  infinite  fhall  go. 
I  Bulfl.  52,  53. 

In  like  maimer,  before  the  ftatute  of  the  2  JV.  feff.  i. 
c.  5.  diftrefs  for  rent  in  arrear  could  not  be  fold,  but  only 
detained  till  payment  of  the  rent :  But  by  the  faid  ftatute 
it  is  enacted,  that  whereas  the  moft  ordinary  and  ready  tvay 
for  recovery  of  arrears  of  rent  is  hy  diftrefs^  yet  fuch  di/lrcjjes 
not  being  to  be  fokl^  but  only  detained  as  pledges  for  enforcing  the 
payment  of  fuch  rent.,  the  pcrfons  diftraining  have  little  benefit 
thereby:  therefore  from  hencefortby  where  any  goods  fijall  be 
diftrained  {^)for  rent  referved  and  due  upon  any  demife^  leafe  or 
contrail  whatfoever^  and  the  tenant^  or  oivner  of  the  goods 
diftrained^  fhall  not  within  five  days  next  after  fuch  diftrefs 
taken.,  and  notice  (K)  thereof  fivith  the  caufe  of  fuch  taking) 
left  at  the  chief  vianfton  houfe^  or  other  moft  notorious  place  on 
the  premiijes.,  t  cplevy  the  fame  ;  in  fuch  cafe  the  perfon  diftrain- 
ing foally  with  the  jherif[  or  under-fiieriff  of  the  county^  or 
with  the  conffable  of  the  hundred.,  parifl)^  or  place^  zvhere  fuch 
diftrefs  ftjaii  be  taken.,  caufe  the  goods  and  chattels  fo  diftrained 
to  be  appraifed  by  tivc  fworn  (L)  appraifers  fwho7nfuchJherift^y 
undcr-jhcrijf.,or  conftable  fijall  fwearj  to  appraife  (M)  the  fame 
truly •,  according  to  the  bcft  of  their  underflanding  ;    and  after 
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fuch  appra}jemeiity  /hall  fell  the  fame  for  the  heft  price  can  he 
gotten  for  them,  for  faiisfatiion  of  the  rent,  and  charges  of  the 
diflrefs,  appraifemcut,  and  f ale  \  leaving  the  overplus  fif  an\'J 
with  the  jheriff,  under-fneriff,  or  conf1able,for  the  o-wner's  tife. 
1  W.   feir.  I.   c.  5.   f.  2. 

Shall  not  within  five  days']  AL  13  C.  Grif/in  and  Scott. 
Trefpafs  for  entring  his  houlc,  and  keeping  poil'eliion  of 
his  goods  eight  days.  Tlie  defendant  juflifics  under  a  di- 
ftrefs  for  rent.  But  by  the  court :  The  defendant  ought 
to  have  removed  the  goods  at  the  five  days  end;  and  for 
the  other  three  he  is  a  trefpaffer,  and  tiiere  is  no  juflifica- 
tion.     Str.  717. 

The  conflable  of  the  hundred,  parifto,  or  place,  where  fuch 
diftrefs  Jhull  he  taken]  T.  7  W.  ^PViter  and  Rumbald.  Ti^e 
tenement  w^hereupon  the  diftrefs  was  made,  lay  part  in  the 
hundred  of  Kinajhy  in  JVihjhire,  and  part  ni  tiie  hundred 
q{  Andover  in  the  county  of  Southuiiiltl/n;  and  part  of  the 
<liftrcfs  was  taken  iri  Kinajlcy,  ami  part  in  Andover;  and  all 
impounded  together  in  tiie  hundred  of  Kinajley;  and  the 
tonftahle  of  Kinafley  adminillered  the  oath  to  the  appraifcri 
for  the  whole,  in  the  prcfcnce  of  the  conitable  of  Andover. 
It  was  ohjecied,  that  the  goods  which  were  taken  in  An~ 
dover  ought  to  have  been  impounded,  appraifcd,  and  fold 
in  Andover;  and  that  the  conflable  of  Andover,  tho'  pre- 
fent  in  Kinafiey  when  the  appraifcment  was  made,  had  no 
jurifdiftion  there,  fo  (hat  the  whdle  was  done  folely  by  the 
conflable  oi  Kinafiey,  which  therefore  as  to  the  goods  taken 
in  Andover  was  void.  But  by  the  court;  the  chafing  the 
diftrefs  over  into  the  other  county,  is  a  continuance  of  the 
taking  the  diftrefs;  and  the  party,  fiace  it  was  for  one  in- 
tire  caufc,  cannot  fever  the  dillrefs,  but  ought  to  chafe 
them  all  together,  and  impound  them  in  one  pound.  L. 
Raym.  53. 

Bv  the  I  b"  2  P.  'd  M,  c.  12.  No  perfon  fhall  take  for 
keeping  in  pound,  or  impounding  any  diftrefs,  above  4d 
for  any  one  whole  diftrefs:  and  where  lefs  hath  been  ufcd, 
there  to  take  lefs;  on  pain  of  5I  to  the  paity  grieved,  be- 
fides  what  he  fhall  take  above  4d.    f.  2. 

XL  Irregularity  in  the  proceedings. 

Where  any  diftrefs  fhall  l)e  made,  for  any  kind  of  rent  irreguhrity. 
juftly  due,  and  any  irregularity   fhall   be  afterwards  done 
by  the  party  diftraining,  or  his  agent;   the  dillrefs  fhall  not 
be  deemed  unlawful,  nor  the  diitiainer  a  trclpafTcr  ah  ini- 
tio^ 
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//V,  but  ttie  party  aggrieved  may  recover  fatIsfa(^lon  for 
the  fpecial  damage,  in  an  adlion  of  trcfpafs  or  on  the  cafe; 
and  if  he  recover,  he  ftiall  have  full  cofts.  ii  G.  2.  c.  19, 
/  19. 

But  no  tenant  fhall  recover  on  fuch  ailion,  if  tender  of 
amends  hath  been  made  before  the  action  brought.    J.  20, 

XII.  Landlord  re-entring  on  nonpayment, 

Re-entringf  In  cafe  where  an  half  year's  rent  Ihall  be  in  arrcar,  and 

the  landlord  or  leflbr  hath  right  by  law  to  re-enter  for  non- 
payment thereof;  he  may,  without  any  formal  demand  or 
re-entr)',  ferve  a  declaration  in  ejeftment;  and  on  reco- 
vering judgment  and  execution,  fhall  hold  the  premiffes 
difcharged  from  the  leafe.  But  this  not  to  bar  the  right 
of  any  mortgagee.  And  if  the  defendant  files  a  bill  in 
equit)',  he  fliall  not  have  an  injunftlon  againft  the  pro- 
eeedings  at  law,  unlefs  he  fhall  bring  the  arrears  into  court, 
and  alio  the  coils  taxed  in  the  faidfuit.  Provided,  that  if 
the  tenant  fhall  before  the  trial  in  ejectment,  pay  all  the  ar- 
rears and  cofts,  the  proceedings  on  the  eje6lment  fhall 
thenceforth  ceafe.     4  C.  2.  c.  28.  /.  2,  3,  4. 

XIII.    Cafe  of  tenant   holding   ever, 

m 

Holding  over  I.  By  die  8  yfww.  c.  14..     Whereas  tenants  ^wr  firw7/-^  wV 

after  the  term  ^(\^^x.  is,  holding  during  the  life  of  another  perfon),  and 
leffees  for  years,  or  at  will,  frequently  hold  overaftjer  the 
determination  of  the  leafe ;  and  whereas  after  the.  deter- 
mination of  fuch,  or  any  other  leafes,  no  diflrefs  can  be 
made  for  arrears  of  rent  that  grew  due  on  fuch  leafes  before 
the  determination  thereof ;  it  is  therefore  ena6led,  that  it 
fhall  be  lawful  to  diftrain  after  the  determination  of  fuch 
leafe,  in  the  fame  manner  as  if  it  had  not  been  determined: 
provided,  that  the  diflrefs  be  made  within  fix  kalendar 
months  after  the  determination  of  the  leafe,  and  during 
the  continuance  of  the  landlord's  title  or  Interefl,  and 
'during  the  pofrefFion  of  the  tenant  from  whom  fuch  arrear 
became  due.    y.  6,  7. 

And  by  the  4  G.  2.  c.  28.  If  any  tenant  for  life  or  years, 
or  other  perfon  who  fhall  come  into  poffefTion  by,  from, 
or  under  him,  fhall  wilfully  hold  over  any  lands,  after  the 
determination  of  fuch  term,  and  after  demand  made,  and 
notice  in  writing  given  for  delivering  the  poffeflion  there- 
of j  he  fliall,  for  the  time  that  he  fhall  fo  hold  over,  pay 

double 
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flouble  the  yearly  value  thereof,  to  be  recovered  by  a6lion 
of  debt,  in  any  court  of  record,    f.  i. 

Jffer  the  determ'inatiori  offuch  term^  and  after  demand  made ^ 
and  notice  in  writing  glveti\  E.  l6  G.  3.  Cutting  and  Der- 
by.  On  an  adlion  for  double  value  of  the  farm,  it  appear- 
ed, that  the  plaintiff  on  the  30th  of  September,  "*and  again 
on  the  7th  of  Oftober,  gave  a  written  notice  to  the  defend- 
ant to  quit  the  premifTes  on  the  loth  of  Odober  then  fol- 
lowing, being  the  day  on  which  the  leafe  would  expire. 
It  was  objeded,  that  by  the  ftatute  the  notice  ought  to  be 
after -dXid  not  before  \hQ  expiration  of  the  term.  But  by  the 
court,  notwithftanding  the  order  in  which  the  words  are 
placed  in  the  aft  of  parliament,  it  is  evident  that  the  i.utice 
ought  to  be  previous ;  otherwife  it  would  be  abfurd,  and 
impofTible  to  be  complied  with,  to  require  after  the  expira- 
tion of  the  term  that  the  tenant  fliould  quit  at  the  expira- 
tion. This  ftatute,  and  the  11  G.2.  c.  19.  being  in  pari 
materia  ought  to  have  the  fame  conftru6lion;  and  where, 
by  the  latter  the  tenant  is  to  be  bound  by  his  own  notice  to 
quit,  that  muft  be  clearly  previous.     Black.  Rep.  1075. 

E.  6  G.  3.  Tafker  and  Burr.  The  landlord  demifed  to 
the  tenant  from  year  to  year,  commencing  the  10th  of 
October,  being  old  Michaelmas-day.  The  tenant  dies  on 
the  27th  of  Auguft.  The  landlord,  on  the  9th  of  Sep- 
tember, gives  notice  to  the  executor  to  quit,  at  the  end  of 
the  term.  The  queftion  was.  If  this  notice  is  fufficient  ? 
The  court  held  clearly,  that  in  a  common  cafe,  it  would 
not  be  fufficient  notice;  but  in  the  cafe  of  an  executor, 
they  doubted.  But  lord  Mansfield  inclined  ftrongly,  that 
the  nature  of  the  contra6l  being  to  hold  from  year  to  year, 
unlefs  reafonable  notice  was  given  on  either  fide,  and  notice 
not  having  been  given  in  reafonable  time  \  the  executor 
was  bound  to  keep  the  farm,  if  required,  another  year  : 
And  therefore  on  the  other  hand,  is  at  liberty  to  keep  it 
if  he  chufes  it.     Black.  Rep.  596. 

M.  ig  G.  3.  Dagget  and  Snowdcn.  In  the  common 
pleas.  On  the  5th  of  0£tober  1769,  a  written  memo- 
randum was  entered  into,  whereby  the  plaintiff  agreed  to 
let  to  the  defendant  a  farm,  to  hold  the  arable  ground  from 
old  Candlemafe  then  next,  the  pafture  from  old  Lady-day-, 
and  the  meadow  from  old  Mav-day,  for  feven  years  from 
the  faid  days  and  times,  paying  rent  half  yearly,  at  old 
Michaclmafs  and  Lady-day.  In  September  1777,  the 
plaintiff  gave  the  defendant  a  written  notice,  to  quit  the 
arable  land  at  old  Candlemafs  next,  the  paftuie  at  old 
Lady-day,  and  the  meadow  ground  at  old  May-day.     Th« 
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queftion  was,  whether  this  notice  was  fufficient  to  entitle 
the  plaintiff  to  recover  the  whole  or  any  part  of  the  pre- 
milTes  ?  For  the  defendant  it  was  argued,  that  this  was  not 
a  fufficient  notice  for  any  part ;  the  whole  being  one  intire 
tenancy ;  and  therefore  notice  to  quit  ought  to  have 
been  given  on  the  13th  of  Auguft,  being  fix  months  pre- 
vious to  the  time  when  the  firft  part  of  the  term  expired. 
But  by  ttie  court,  The  notice  was  fufficient  for  the  whole. 
It  was  fettled  by  all  the  judges  about  ten  years  ago,  to  avoid 
diverfitv  of  opinions,  and  for  general  convenience,  that 
in  tenancies  from  year  to  year  (which  thefe  kinds  of  holding 
over  are  held  to  be)  there  muft  be  fix  months  notice  on 
either  fide  to  quit,  according  to  the  ancient  law  ;  except 
where  any  fpecial  agreement,  or  the  cuftom  of  any  par- 
ticular places,  intervenes.  The  true  conftruftion  of  this 
agreement  is,  that  it  is  a  holding  from  Lady-day  to  Lady- 
da^ ,  the  rent  being  payable  at  Michaelmafs  and  Lady-day. 
And  tho'  part  of  the  farm  is  to  be  entered  upon  and  quitted 
at  old  Candlemafs,  and  other  part  not  till  old  May-day» 
yet  that  is  no  more  than  the  cuftom  of  moft  countries 
would  have  direfted,  without  any  fpecial  words  for  that 
purpofe,  in  a  taking  from  old  Lady-day.  Blach.  Rep. 
1224. 

But  after  all,  this  remedy  by  aftion  feemeth  not  alto- 
gether adequate  to  the  evil ;  for  three  reafons.  I.  Becaufc 
fach  aftion  is  certainly  tedious  and  expenfive.  2.  It  i» 
uncertain,  when  the  aftion  is  over,  whether  the  tenant 
will  be  able  to  pay.  3.  What  is  chiefly  wanted,  namely,, 
putting  the  landlord  into  poffeffion,  is  not  obtained  by 
fuch  action,  but  for  that  he  fliall  be  ftill  to  feek.  A  more 
fhort  and  eafy  method  of  oufting  the  tenant  of  his  poffef-* 
"*  fion,  feemeth  more  eligible  in  the  like  cafes. 
Holding  over  2.  Whereas    great   inconveniences   have   happened  to 

after  having  landlords,  whofe  tenants  have  power  to  determine  their 
quit?  "^'"^^  '^'^  Icafes,  by  giving  notice  to  quit  the  premiffes,  and  yet  re- 
fufing  to  deliver  up  the  pofleflion,  when  the  landlord  hath 
agreed  with  another  tenant  for  the  famej  it  is  therefore 
enadled,  that  if  any  tenant  fhall  give  notice  of  his  inten-. 
tion  to  quit  the  premiffes  at  a  time  mentioned  in  fuch  rto- 
tice,  and  fhall  not  accordingly  deliver  up  the  poffeffion  at 
the  time  in  fuch  notice  contained,  he,  his  executors  or 
adminiftrators,  (hall  from  thence  forward  pay  double  rent, 
to  be  recovered  in  like  manner  as  the  fingle  rent.  1 1  G.  2« 
i.  iq.f.  18.  _      ^ 

H.  5  G.  3.  Ttmmtns  and  Roivlifou.  In  replevin^  the 
landlord  avows,  that  he  demifed  the  premiffes  to  the  tenant 
/or one  year  from  the  5th  of  April  1760;  that  the  tenant 

gava 


2>iftrefs.  4C)(j 


gave  notice  that  he  would  quit  the  5th  of  April  1 761,  but 
held  over  till  the  loth  ot  Odober;  wherefore  he  avows  for 
double  rent  for  half  a  year.  The  tenant  pleads  a  demife, 
from  the  landlord  for  one  year  from  the  5th  of  April  1760, 
and  fo  from  year  to  year,  as  long  as  both  parties  pleafed: 
That  the  demife  was  only  by  parol ;  and  that  the  notice 
proved  to  be  given  by  the  tenant  to  the  landlord  to  quit  the 
5th  of  April  1 76 1,  was  onlv  by  parol  likewife.  The 
queftion  was,  Whether  the  tenant  was  liable  to  pay  double 
rent  for  not  quitting  after  a  parol  notice;  and  further,  as 
he  held  under  a  parol  demife,  as  tenant  from  year  to  year, 
whether  this  is  a  holding  under  the  llatute,  fb  as  to  fubjeft 

the  tenant  to  double  rent  for  not  quitting  after  notice. ■ 

It  was  argued  for  the  tenant,  that  the  act  mufl  be  confined 
to  leafes,  wherein  an  exprefs  power  is  relerved  to  deter- 
mine the  tenure  bv  notice;  and  to  notices  in  writing 
only;  becaufe  the  Itatute  (peaks  of  the  time  in  fuch  notice 
mentj oned znd  contained,  which  words  are  not  applicable  to 

parol   notices. For  the   landlord  it   was   infifled,    that 

this  being  a  remedial  law,  the  words  might  be  fairly  ex- 
tended to  parol  leafes,  which  are  the  mult  common,  and  to 
parol  notices;  without  which,  the  claufe  would  be  nu- 
gatory, and  affe^l  only  fuch  tenants  as  were  foolifh  enoug' , 

to  give  written  inftead  of  parol  notices. By  lord  AfanJ- 

^^A/ chief  judice:  Statutes  in  pari  materia  are  to  be  taken 
all  as  one  fyftem,  to  fupprefs  the  mifchief.  The  mifchief 
is  an  aft  of  vexation,  inconvenience,  and  injuftice,  by 
the  tenant,  after  notice  given  by  himfclf,  after  the  land- 
lord has  another  tenant  ready,  to  ftop  (hort  and  fay,  I 
won't  quit.  This  is  an  univerfal  fort  of  holding,  and 
therefore  this  prattice  might  be  a  very  extenfive  evil.  The 
legiflature,  in  the  4  G.  2.  made  a  provifiou,  where 
the  landlord  gives  notice,  and  afterwards  in  the  1 1  G.I. 
this  additional  provifion,  in  cafe  the  notice  comes  from 
the  tenant.  The  two  laws  arc  only  parts  of  the  fame 
jTovifion.  It  is  faid,  the  notice  mtilt  be  in  writing. 
Why?  Does  the  aft  fay  fo?  No.  But  the  ad  of  4  G.  2. 
does.  That  is  the  ftrongeft  reafon  againil  it.  It  is  here 
purpofcly  omitted.  The  drawer  of  the  ad  could  not  leave 
it  out  by  accident,  having  the  other  afl  before  him.  Ai 
to  the  words  mentioned  and  contained;  mav  not  that  be  in  a 
parul  notice?  Certainly  it  may.  1  therefore  think  this  is 
a  cafe  within  the  mifchief,  the  preamble,  and  the  enading 

words  of  the  flatute. JVilmot  juftice   (the  other    two 

juftices  being  abfent )  :  As  to  the  notice  being  in  writing, 
the  different  penning  of  the  adls  furnifhcs  evidence  of  dit- 
fcrent  inteat;on5.     The  4  G.  2.  ftems  to  refpect  chiefly 
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leafes  for  lives  or  for  long  terms  of  years ;  and  if  the  tenant 
holds  O'veFy  and  the  landlord  gives  notice  in  writing  for  him 
to  quit,  he   fhall  recover  not  double  rent  (for  tliat  might 
^  not  be  an  equivalent)    but  double  the  yearly   value   of  the 

eftate:  And  for  that  rcafon  it  was  necedary,  that  it  fliould 
be  recovered  hv  aftion,  and  not  by  dillrefs.  There  are 
two  good  reafons  why  one  {hould  be  in  writing,  and  the 
other  not.  Firft,  if  the  tenant  gives  fueh  notice  as  will 
juftify  his  leaving  the  farm,  and  doth  not  leave  it,  that  is 
the  mifchief  which  the  aft  meant  to  meet;  and  parol  no- 
tice is  fufficient  for  that.  Secondly,  landlords  generally 
can  write :  tenants  in  the  country  very  feldom  can.  This 
cafe  is  within  the  preamble  and  the  er,a6Ung  words;  but, 
had  the  preamble  been  confined,  I  fhould  have  been  for 
extending  the  remedy  according  to  the  enabling  words. 
Thefe  tenancies  are  the  moft  ufual  of  any.  It  hath  al- 
Hioft  extinguifhed  tenancy  at  will,  which  by  reafon  of  the 
inconveniencies  that  would  otherwife  enfue  to  both  parties, 
is  not  now  to  be  underllood  as  determinable  at  pleafure, 
but  for  a  year  certain,  which  was  better,  but  ilili  incon- 
venient; to  turn  out  or  quit  at  the  end  of  the  year,  with- 
out notice.  This  produced  the  prefent  rule,  that  IcUidlbrds 
and  tenants  fhall  mutually  give  reafonable  notice.  What 
is  reafonable,  is  matter  of  circumftances.  This  brings 
the  prefent  leafe  within  the  words  of  the  a6l.  They  have 
power    to   quit  and    determine,    upon  giving   reafonable 

notice. ^ And  judgment   was    given    for    the  landlord. 

Black.  Rep.  533.      Bur.  Mansf.  1603. 

But  this  remedy,  m  like  manner  as  the  former,  feemeth 
not  appofite  to  the  main  purpofe.  The  ftatute  proceeds 
upon  a  fuppofition  that  the  tenant  is  a  man  of  fubftance : 
Which  probably  may  not  be  the  cafe.  It  is  moft  likely, 
that  if  he  were  able  to  live  elfewhere,  he  would  not  chufe 
to  hold  over  under  fuch  circumftances,  nor  perhaps  would 
the  landlord  want  to  be  rid  of  him.  The  putting  him  out 
of  pofteflion,  by  fome  expeditious  and  eafy  method, 
feemeth  the  more  adequate  remedy  in  this  cafe  alfo,  in  like 
manner  as  is  provided  in  the  cafe  where  the  tenant  de- 
fcrteth  the  premiffes,  as  hereafter  followeth. 

Xiy,  Attorning  to  Jirangers, 

Atfornlng  to  Whereas  the  pofTeffion  of  eftates  is  rendered  precariotiSy 

ftiangeis.  by  tenants  attorning  to  ftrangers  ;  it   is  enafted,  that  all 

fuch  attornments  (ball  be  void  ;  unlefs   the   fame   be  made 

purfuant  to  fome  judgment  at  law  or  decree  in  equity,  or 
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be  with  the  confent  of  the  landlord,  or  he  to  a  mortgagee 
after  the  mortgage  is  become  forfeited,  ii  G.  2.  c.  19. 
/.  II. 

And  tenants  to  whom  any  declaration  in  eje(£lment. 
fliall  be  delivered,  fliali  forthwith  give  notice  thereof  to 
tlie  landlord;  on  pain  of  forfeiting  to  him  three  years 
value  of  the  rent;  and  the  landlord  may  make  himfclf  de- 
fendant by  joining  with  the  tenant,  or  may  appear  by  him- 
felf.    /.  12,   13. 

And  if  the  tenant  (hall  not  give  notice  to  the  landlord, 
and  the  plaintiff  fhall  obtain  judgment  againfl  him  by  de- 
fault; the  court,  on  application,  will  fct  afide  the  judg- 
ment, and  order  the  tenant  to  pay  the  colts.  Bur. 
Mansf.  1996.. 

XV.  Deferting  the  premtjfes. 

If  any  tenant  at  rack  rent,  or  where  the  rent  refcrved  Tenant  defert. 
fnall  be  full  three  fourths  of  the  yearly  value  of  the  demifed  ing. 
premifTes,  who  (hall  be  in  arrear  for  one  year's  rent,  Ihall 
defert  the  premilfes,  and  leave  the  fame  uncultivated  or 
unoccitpied,  fo  as  no  fuOicicnt  diftrels  can  be  had;  two 
julHces  (having  no  intercft  in  the  premifTes)  mav,  at  the 
rcquefl  of  the  landlord,  go  upon  and  view  the  fame,  and 
afhx  on  the  moft  notorious  part  of  the  premiffes,  notice  in 
writing,  what  day  (at  the  diflance  of  14  days  at  the  leafl) 
they  will  return  to  take  a  fecond  view:  and  if  on  fuch 
iccond  view,  the  tenant  fliall  not  appear  and  pay  the  rent, 
or  there  fhall  not  be  fufhcicnt  diflrefs  on  the  premiffes, 
then  the  juflices  may  put  the  lamllord  into  poffeflion,  and 
the  leafe  as  to  fuch  demife  fhall  from  thence  be  void. 
II  G.  2.  c.  19.  /.  16. 

But  the  tenant  may  appeal  to  the  next  juflice  or  juflicer 
of  afTize;  who  may  award  cofts  to  cither  party.    /•  17. 

XFI.  ■  Rent  in  cafe  of  an  extent  or  execution. 

In  the  cafe  of  K.  and  Cot/Ofif  T.  1755,  it  was  deter-  Extent  or  e:cc« 
mined  bv  the  barons  of  the  exchequer,  and  affirmed  on  a  cut'on* 
writ  of  error,  that  if  a  diflrefs  be  made  for  rent,  and  be- 
fore the  five  da\s  given  by  art  of  parliament  are  expired 
an  extent  is  ifllied,  thoiigh  it  be  not  levied,  tor  a  debt  due 
to  the  crown;  the  extent  fhall  take  place  of  the  diflrefs : 
becaule  the  diflrefs  doth  not  oufl  the  property  of  the  effcils 
into  the  landlord,  but  is  only  a  pledge  fur  Iccurity  in  his 
hands  for  his  rent. 
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But  by  tlic  8  An.  c.  14-  No  gonrl,';  ucing  on  any  mef- 
uittge,  lands,  or  tenements,  leafed  for  life,  term  of  vears, 
at  will,  or  othcrwife.  Ihall  be  liable  to  he  taken  bv  exe- 
cution, luilefs  tb.e  party,  at  whofc  fuit  tbc  execution  is  fued 
out,  fliall,  before  tlie  removal  of  fuch  goods  from  off  tbe 
premilles,  pay  to  the  landlord  or  his  bailifF  all  fuch  rent  as 
ihall  be  then  due  for  the  prcmifTes,  provided  that  it  amount 
not  to  more  than  one  year's  rent;  and  if  the  faid  arrears 
Ihall  exceed  one  year's  rent,  then  the  party  paying  fuch 
landlord  one  year's  rent,  may  proceed  to  execute  his  judg- 
ment.   /-I. 

And  in  cafe  of  two  executions,  there  fliall  not  be  two 
years  rent  paid  to  the  landlord  ;  for  the  intent  of  the  aft 
was  to  rcferve  to  the  landlord  only  the  rent  for  one  year, 
and  it  was  his  own  fault  if  he  let  more  run  in  arrear. 
1  hereforc  one  year's  rent  to  the  landlord  being  paid  to 
hmi  on  the  firft  execution,  the  flieriff  is  not  to  levy  for  him 
again  any  thing  on  a  lubfequent  execution.     Str.  XO24. 

XVII.  Rent  en  the  death  of  tenant  for  life. 

Tenant  for  life  Whereas  v/here  any  lefTor  or  landlord,  having  only 
an  eftaie  for  life,  in  the  lands,  tenements,  or  hereditaments 
demifed,  happens  to  die  before  or  on  the  day  on  which 
any  rent  is  relcrved  or  made  pa}'able,  fuch  rent  or  any  part 
thereof  is  not  by  lavi'  recoverable  by  the  executors  or  ad- 
minillrators  ol  fuch  leffor  or  landlord  ;  nor  is  the  perfon  in 
reverficn  iqtitlcd  thereto,  other  than  for  the  ufe  and  occu- 
pation from  the  death  of  the  tenant  for  life  ;  of  which, 
advantage  hath  often  been  taken  by  the  under-tenants, 
who  thereby  avoid  pa)'ing  any  thing  for  tlie  fame-:  for 
remedy  thereof,  v/here  an)'  tenant  for  life  fliall  happen  to 
die  before  or  on  the  day  on  which  any  rent  was  referved 
or  made  payable,  upon  any  demife  or  leafe  pt  any  lands, 
tenements,  or  hereditaments,  which  determined  on  the 
deatli  of  fuch  tenant  for  life,  the  executors  or  adminiftra- 
tors  of  fuch  tenant  for  life  may,  in  an  aftion  on  the  cafe, 
recover  of  fuch  under-tenant,  if  fuch  tenant  for  life  die 
on  the  day  on  which  the  fame  was  made  payable,  the 
uhole,  or  if  before  fuch  day  then  a  proportion,  of  fuch 
rent,  according  to  the  time  fuch  tenant  for  life  lived, 
of  the  laft  year,  or  quarter  of  a  year,  .or  other  tiijie  in 
■^vhich  the  faid  rent  was  growing  due.  II  G.  2.  r.  19. 
/.  15. 
-'  In  the  cafe  of  Paget t  and  Gee^  Dec.  4,  1 753.     Tenant 

in  tail,  remainder  to  the  defendant  in  fee,  leafesfor  years, 
17  a:ici 


2?iliref0.  503 


and  dies  without  iflTue  a  week  before  the  day  of  payment 
of  the  half  year's  rent.  The  lefTee,  at  the  day,  pays  all 
the  half  year's  rent  to  the  defendant.  The  executor  of 
the  tenant  in  tail  brings  his  bill   for  apportionment  of  the 

rent. By  the   lord  chancellor  Hardwicke :    This 

point  has  never  been  determined ;  but  this  is  fo  ftrong  a 
cafe,  that  I  Ihall  make  it  a  precedent.  There  are  in  it 
two  grounds  for  relief  in  equity.  The  firft  arifes  on  the 
ftatute  of  the  ii  G.  2.     The  fecond  arifes  on  the  tenant's 

having  fubmitted  to  pay  the  rent  to  the  defendant. 

The  relief  arifing  upon  the  ftatute,  is,  either  from  the 
llri£l  leg<'il  conftruftion,  or  equity  formed  upon  the  reafon 
of  it.  And  here  it  is  proper  to  conhder,  what  the  mif- 
chief  was  before  the  adf,  and  what  remedy  is  provided  at 
common  law.  If  tenant  for  life,  or  any  who  had  a  de- 
terminable eftate,  died  but  a  day  before  the  rent  referved 
on  a  leafe  of  his  became  due,  the  rent  was  loft.  For  no 
one  was  intitled  to  recover  it.  His  reprefentatives  could 
not  ;  becaufe  they  could  only  bring  an  a6f  ion  for  the  ufe 
and  occupation  \  and  that  would  not  lie  where  there  was 
a  leafe,  but  debt  or  covenant.  Nor  could  the  remainder- 
man ;  becaufe  it  did  not  accrue  in  his  time.  Now  this 
a6l  appoints  the  apportioning  the  rent,  and  gives  the  re- 
medy. But  there  are  two  defcriptions  of  the  perfon,  to 
whofe  executors  the  remedy  is  given.  In  the  preamble, 
it  is  one  having  only  an  eftate  tor  life.  In  the  enabling 
part,  it  is,  tenant  for  life.  Now  tenant  in  tail  comes  ex- 
prefsly  within  the  mifchief.  I  do  not  know  how  the 
judges  at  common  law  would  conftrue  it :  but  I  (hould  be 
inclined  in  this  court  to  extend  it  to  them.  I  fhould 
make  no  doubt,  were  this  the  cafe  of  tenant  in  tail  after 
pofTibility  of  iffue  extintl  \  for  he  is  confidered  in  many 
refpecSls  as  tenant  for  life  only.  He  cannot  fufFer  a  reco- 
very. He  may  be  injoined  from  committing  w^afte,  fuch 
as  hurts  the  inheritance,  as  felling  timber ;  though  not  for 
committing  common  waRe,  being  confidered  as  to  that  as 
tenant  in  tail.  Were  it  the  cafe  of  tenant  for  years  de- 
terminable on  lives,  he  certainly  muft  be  included  within 
the  a6t,  though  it  fays  only  tenant  for  life :  It  would  be 
playing  with  the  words  to  fay  otherwife.  Thefe  cafes 
fhew  the  neceffity  of  condriiing  this  a6l  beyond  the  words. 
Tenant  in  tail  has  certainly  a  larger  ellate  than  a  mere  te- 
nant for  life  ;  for  he  has  the  inheritance  in  him,  and  may 
when  he  pleafes  turn  it  into  a  fee  :  but  if  he  does  not;  at 
the  inftant  of  his  death  he  has  but  an  interell  for  life. 
Such  too  is  the  cafe  of  a  wife  tenant  in  tail  ex  provifiont 
mariti.  Upon  this  point  I  give  no  abfolute  opinion.  Aj 
Kk  4  10 
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to  the  equity  ^rifing  from  this  ftafute,  I  know  no  better 
rule  than  this,  equitas  Jequitur  legem.  Where  equity  finds 
a  rule  of  law  agreeable  to  confcience,  it  purfues  the  fenfe 
of  it  to  analogous  cafes.  If  it  does  fo  as  to  maxims  of 
the  common  law,  why  not  as  to  the  reafons  of  a£ls  of 
parliament  ?  Nay,  it  has  actually  done  fo,  on  the  ftatute 
of  forcible  entry  ;  upon  which  this  court  grounds  bills, 
not  only  to  remove  the  force,  but  to  quiet  the  poffeffion. 
That  a6i  requires  a  legal  eftate  in  pofrefTion.     This  court 

extends  the  reafon  to  equitable  intereft. But  I  ground 

my  opinion  in  this  cafe  upon  the  tenant's  having  fub- 
mitted  to  pay  the  rent.  He  has  held  himfelf  bound  in 
confcience  to  pay  it,  for  the  ufe  and  occupation  of  the 
land  the  laft  half  year.  He  paid  it  to  the  defendant, 
which  he  was  not  bound  to  do  in  law.  And  in  fuch  a 
cafe,  tlie  perfon  he  pays  it  to  fliall  be  accountable,  and 
confidered  as  receivinfT  it  for  thofe  who  are  in  equity  in- 
titled  to  it.  The  divifion  muft  be  that  prefcribed  by  the 
ftatute  j  and  then  the  plaintiff  is  intitled  to  fuch  a  prqpor- 
tion  ol  the  rent  as  accrued  during  the  tellator's  lite.  m 
And  accordingly  it  was  decreed.     M.  S, 

X^(IL     Rent  hoiv  far  recoverable  by  executors  or 
adniinJJlrators. 

Rent  recover-  ^7  ^^^  3^  H.  8.  c.  37.  Forafmuch  Jis  by  the  order  of 
?bie  by  «ccu-  the  common  law,  the  executors  or  adminiftrators  of  te- 
ftrators.  "  Tiants  in  fee  fnnple,  fee  tail,  and  for  term  of  life,  x)f  rents 
fervices,  rent  charges,  rent  fecks,  and  fee  farms,  have  no 
remedy  to  recover  fuch  arrearages  of  the  faid  rents  or  fee 
farms  as  were  due  to  thejr  feffators  in  their  lives,  and  yet 
the  heirs  of  fuch  telfator,  nor  any  perfon  having  the  re- 
yerfjon  of  his  eftate  after  his  deceafe,  may  diflrain  or  hav© 
aftion  to  levy  tlie  fame,  it  is  ena£ted,  that  the  executors 
and  adminiftrators  of  every  fuch  perfon  to  whom  any  fuch 
rent  or  fee  farm  fhall  be  due  and  not  paid  at  the  time  of 
his  de^th,  may  have  an.acflion  of  debt  fur  the  fame,  againft 
the  tenant  who  ought  to  have  paid  the  fame,  or  againft 
his  executors  and  adminiftrators;  or  may  diftrain  upon  the 
premifles,  fo  long  as  they  continue  in  the  pofTeflion  of 
fuch  tenant  in  demefne,  who  ought  immediately  to  have 
paid  the  fame  to  the  teftator  in  his  life,  or  of  any  other 
perfon  claiming  the  fame  only  by  aqd  from  fuch  tenant  by 
purchafe,  gift,  or  defcent.    /.  I. 

In  like  manner  the  hufband  may  have  aftion,  or  diftrain 
for  arrears  due  in  the  lifetime  ai|d  in  the  right  of  his  wife. 

^■^•' 

And 
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And  if  any  perfon  fball1iav«"any  rents  or  fee  farms  for 
the  life  of  any  other  perfon,  which  fhall  be  behind  and 
unpaid  at  the  death  of  fuch  other  perfoji ;  he,  his  execu- 
tors or  adminiilrators, '  may  have  action  of  debt  again  ft  the 
tenant  in  demefne  that  ought  to  have  paid  the  fame  when 
it  was  firft  due,  liis  executors  and  adminiftrators,  or  may 
di  ft  rain  for  the  fame  upon  tlie  premiffes,  in  fuch  like 
manner  as  he  might  have  done  if  the  perfon  by  whofe 
death    the    eftate   was  determined  had   been  in  full  life. 

Note,  fee  farm  is,  when  the  lord,  upon  the  creation  of 
the  tenancy,  referves  to  himfelf  and  his  heirs,  either  the 
rent  for  which  it  was  before  let  to  farm,  or  at  leaft  a 
fourth  part  of  the  value  ;  without  homage,  fealty-,  or 
other  fervices,  beyond  what  are  efpecially  comprifed  in 
the  feoffment :  and  it  is  called  a  fee  farm  rent,  becaufe  a 
farm  rent  is  referved  upon  a  grant  in  fee.     2  /«/?.  44. 

XIX.  Of  dijlrefs  by  warrant  of  jujlices  of  the  peace. 

By  the  27  G.  c.  20.  It  is  enadled  as  follows:  In  all 
cafes  where  any  ju/llce  of  the  peace  is  or  jhall  be  required  or  hfi- 
pozvered  by  any  act  of  parliament,  to  iff'ue  a  warrmit  of  diflrefs^ 
for  the  levying  of  any  penalty  infixed,  sr  any  fum  of  monef 
direBed  to  be  paid  by  fuch  aB  \  it  fjall  be  lawftd  for  thejuflice 
granting  fuch  warrant,  therein  to  order  and  direfl  the  goods 
and  chattels  fo  to  be  difl rained,  to  be  fold  and  difpofed  ^f  within 
a  certain  time  to  be  limited  in  fuch  warrant,  fo  as  fuch  iime 
be  not  lefs  than  four  days,  nor  more  than  eight  days,  unlefs  the 
penalty  or  futn  of  money  for  luhichfuch  dtfirefs  jhall  be  made., 
together  ivith  the  rcnfonahle  charges  of  taking  and  keeping  fuch 
diflrefs,  he  f cone r  paid. 

And  the  officer  making  fuch  diflrefs,  jhall  and  may  dcduFi 
the  reajmahle  charges  of  taking,  keeping,  and  felling  fuch  di- 
flrefs, out  of  the  money  arijing  by  fuch  J  ale  ;  and  the  overplus 
(if  any)  after  fuch  charges,  and  alfo  the  faid  penalty  or  fum  of 
money,  jhall  be  fatisfed  and  paid,  jhall  be  returned  on  demand^ 
to  the  owner  of  the  goods  fo  diflrained :  and  the  officer  execute 
ingfuch  warrant,  if  required,  jhall  f)ew  the  J'anie  to  the  per- 
fon whofe  goods  are  difirainedy  and  jhall  fuffer  a  copy  thereof  ty 
betaken. 

But  this  jJiall  not  extend,  to  alter  any  provifions  relating  to 
diflreffes  to  be  made  for  the  paymoit  of  tithes  and  church  rates  by 
the  people  called  quakers,  contained  in  the  acls  of  the  7  &:  8  W. 
C.  34.   and  the  I  G.   ft.  2.  c.  6, 

Orutr 


so6  Mttnis, 

Order  and  dtreB  the  goods  to  he  fold]  And  in  this  cafe  no 
replevy  lies  :  the  flierifF  having  no  power  to  examine  the 
proceedings  of  the  juftices.     i  Bamardijl,  no.  .J/r.  1184, 

Officer  may  deduSi  the  reajonabk  charges']  But  here  is  no 
power  given  to  the  juftices  to  afcertain  fuch  charges ; 
therefore  it  feemeth,  that  the  officer  executing  the  warrant 
fhall  be  the  fole  judge  thereof  in  the  firft  inftance,  and 
afterwards,  if  the  owner  of  the  goods  diftrained  (hall  be 
diffatisfied,  the  reafonablenefs  thereof  (hall  be  determined 
by  a  judge  and  jury  upon  an  aftion  brought. 

But  by  fpecial  ftatutes,  this  power  of  afcertaining  the 
charges  of  diftrefs  and  fale  is  fometimes  given  to  the  ju- 
ftices, as  is  {^t  forth  in  this  book  under  the  refpedlive 
titles. 

Tithes  and  church  rates  by  the  people  called  quahers]  The 
Jtbovefaid  ftatutes  of  the  7  ^  8  fT.  c.  34.  and  i  G.Jl.  2. 
f .  6.  relate  not  only  to  tithes  and  church  rates  (by  which 
laft  feemeth  only  to  be  underftood  the  churchwardens 
rate  for  the  repair  and  other  ufes  of  the  church),  but  alfo 
to  any  cuftomary  or  other  rights,  dues,  or  payments,  be- 
longing to  any  church  or  chapel,  which  of  right  by  law 
and  cuftom  ought  to  be  paid  for  the  ftipend  or  maintenance 
of  any  minifter  or  curate  officiating  in  any  church  or 
chapel.  Therefore,  for  any  thing  that  appears  from  the 
words  of  this  ftatute,  unlefs  it  be  in  the  cafe  of  tithes  or 
church  rateSy  the  juftices  may  order  the  diftrefs  for  thofe 
other  dues  and  payments  to  be  detained  for  a  certain 
time,  and  the  officer  may  dedudl  the  charges  not  only  of 
dijirainihgy  but  alfo  of  keeping  and  Jelling  the  diftrefs ; 
whereas  by  thofe  former  ads  above  mentioned,  the  offi- 
cer was  only  allowed  to  dedudl  the  neceffary  charges  of 
dijlraining. 

The  eight  precedents  next  following,  drawn  and  com- 
municated to  the  author  by  a  gentleman  of  great  learning 
and  judgment,  ading  in  the  commiffion  of   the  peace  *, 
■    are  inferted,  not   only  as  ufeful  in  this  place,  but  as  pat- 
terns for  our  imitation  in  other  like  cafes; 


*  The  late  Sir  7temas  Drury,  Baronet. 


A»  Com- 
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A.  Complaint  to  be  exhibited  in  writing  before 
two  juftices,  in  the  cafe,  of  goods  clandeftinely 
removed  i  on  the  11  G.  2.  c.  19. 

Wellmorland.    T|  ^   ''^  rememhred^  that   this day  of 

-O  A.I.  of complainethy  that 

A.  O.    of haih  fraudulently   and  dandejiinely   removed 

and  conveyed  atvoy  certain  goods  and  chattels  of not  ex- 
ceeding the  value  5/^50  1,  fro7n at to  prevent 

from  dif  raining  the  faid  goods  and  chattels  for  arrears 

of  rent  due  to  the  faid for  the  faid And  that 

B.  O.  of yeoman f  and  CO.  of yeotiiany  wiU 

fully  and  knowingly  aided  and  afjifled  the  faid  A.  O.  in  fo 
fraudulently  and  clandefineJy  removing  and  conveying  away  tb$ 
faid  goods  and  chattels,  and  in  concealing  the  fame, 

#»•  I* 


Exhibited  at the day  of 


before  us juftices  of  the  peace 

of refiding  near  not  being 

interelled  in . 


B.      Warrant  thereupon  to   fummon   the  parties 
concerned. 


'{ 


Wefimorland.  <  To  the  conftable  of  • 


w 


HERE  AS  a   complaint  in   writing  hath  been  this 

day  of  exhibited  before    us  — — — * 

jyfiices   of  the  peace refiding  near not  being 

intcrefied  in by  A.  I.  of gentleman, fetting  forth 

that  A.  O.  of yeoman,  hath  fraudulently  and  clande-- 

flinely   removed  and  conveyed  away  certain  goods  and  chattels 

of not  exceeding  the  value  of  ^o\,from  to  pre-- 

vent from  diflraining  the  faid  goods  and  chattels,  for 

arrears  of  rent  due  to  the  faid for  the  faid And 

that  B.  O.   of yeoman,  and  CO.  of yeoman^ 

•wilfully  and  knovJlngly  aided  and  afjifled  the  faid  ■  in  fa 

fraudulently  and  clandefiinely  removing  and  conveying  away  the 
faid  goods  and  chattels,  and  in  concealing  the  fame  :  Thefe  are 
therefore  to  command  you  forthwith  to  fwnmon  the  faid  A.  O. 

B.  O.  a.nd  C,  O.  to  appear  before  us  at on  the 

day^ 
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^flV  5/" (^*  f'-'^  ^''^"^  <>f (0  cLv.fwir  the  matter  of 

the  jnid  complaint.      Given  under  our  hands  andjeois  at 

the  day  cf , 

C.    Order  of  two  jufbices  thereupon. 
yjj  n        1     J      TThe  order  and  adjudication  of 


(^ juflices  of  the  peace  of • 

WHEREAS  A.  O.  of yeoman,  hath   been  duly 
charged  before  us  and jiifiices  of  the 

peace   of refiding  near not    being   interejied   in 

~ —  tvith    having  fraudulently  and  clandejlinely  removed 

end  coriveyed  axvay  certain  goods  and  chattels  of not  ex- 
ceeding the  value  0/"  50  1,  frorn •  to  prevent  the  Jaid 

'from  dijlraining  the  Jaid  goods  and  chattels,  for  ar- 
rears of  rent  due  to  the  Jaid for  the  f aid ;  And 

whereas  B.  O.  ef yeoman,  and  C.  O.  of yeoman, 

have  been  alfo  duly  charged  before  us,  zvith  having  wilfully  and 

knowingly  aided  and  ajjijled  ihe  Jaid ^*^f°  fraudidently 

and  clandejlinely  removing  and  conveying  away  the  f aid  goods 
and  chattels,  and  in  concealing  .'he  fame  ;  Jnd  -we  the  faid 
jujlices  having  J ummoned  the  parties  concerned,  and  examined 
the  fa^,  and  all  proper  witnefjes  upon  oath  [or  in  cafe  of  a 
qiiaker,  upon  affirmation  required  by  lavf\  And  it  appearing 
and  being  fully  proved  before  us,  that  the  Jaid  A.  O.  did  J4 
fraudulently    and    clandejlinely    remove  and  convey   away,  as 

aforejaid,  being  oj  the  value  oj and  the  goods 

and  chattels  of  the  Jaid ;  And  it  aljo  appearing  and  being 

Jully  proved  bejore  us,  that  the  Jaid  B.  O.  and  CO.  wilfully 
and  knowingly  aided  and  ajfjled  the  Jaid  A.  O.  in  Jo  removing 
and  conveying  axvay,  as  ajorejaid,  the  Jaid  — — and  in  con- 
cealing the  Jame :  We  the  Jaid  jujlices  do  therefore  this day 

ef determine  and  adjudge  that  the  jaid  A.  O.  B.  O.  and 

C-  O.  are  guilty  of  the  offences,  with  ivhich  they  the  faid 
A.  O.  B.  O.  and  C.  O.  are  charged  as  aforejaid,  and  they 
are  convi£led  thereof ;  and  ive  do  hereby  order  and  adjudge 

them  the  Jaid  A..  O.  B.  O.  andC.  O.  to  pay  the  Jam  oJ 

being  double  the  value  oJ  the  Jaid  goods  and  chattels,  to  • 

or  to  his  bailiff,  Jervant  or  agent,  on  or  bcjore  the  • 1, 

day  of ' ■.     Given  under  our  hands  and  Jcals  at  • ■ 

the day  oJ . 


D.  War-. 


^iitnU^  509 


.  Warrant  of  diilrefs,  in  cafe  the  offenders  hav- 
ing notice,  rcfufe  or  neglect  to  pay,  pur- 
luant  to  the  preceding  order.  1 1  G.  2. 
c.  19.     27  G.  1.  c.  20. 

Weftmorland.  <     To  the  conftable  of . 


■•{ 


WHEREAS  A.  O.  of yeo,nan,  B.  O.  of 
yeoman^  and  C.  O.    of yeomati,  were  hy   an 

order  dated  the day  of — '—■ —  under  the  hands  andfeah  of 

as and juftces  of  the  peace  of rcfid'mg  near 

not  being  interefed  in ordered  to  pay  the  fum 

of to  or  his  bailiffs  fervant^  or  agent ^  on  or  before 

the day  of being  double  the  value  of  certain 

goods  arid  chattels  of  the  f aid which  the  f aid  A.  O.  was 

before  us  duly  conviSled  of  having  fraudulently  and  clande/iinely 

removed  and  conveyed  away  from to  prevent  the  f aid 

from  dif  raining  the  J  aid  goods  and  chattels  for  arrears  of 

rent  due  to  the f aid for  the f aid andivhich  the f aid 

B.  O.  and  CO.  were  alfo  duly  cznvi£led  before  uSy  of  having 
wilfully  and  knoxuingly  aided  and  cffifcd  the  faid  A.  O.  info 
fraudulently  and  clandcflinely  removitig  and  conveying  away^  and 
in  concealing  the  fame  -,  And  whereas  the  faid  K.  O.  B.  O.  and 

C.  O.  having  notice  of  our  jaid  order.,  have  refufed  or  negletled 

to  p(jy^  and  have  not  paid.,  the  jaid  fum  of purfuant 

thereunto.,  and  the  fame  hath  been  fully  proved  before  us  ;  Thefe 

are  therefore  to  command  you  to  levy  the  faid  fum  of b^ 

di/lrefs  and  f ale  of  the  goods  and  chattels  of  the  faid  A.  O.  B.  O.. 
and  CO.  and  we  do  hereby  order  and  dire£i  the  goods  and 
chattels  fo   to  be  dijirained.,  to   be  fid  and  difpofed  of.,  zuithin 

days.,  unlejs  the  faid  fum  of for  ivhich  fuch  dif- 

trefs  fhall  be  made^  together  with  the  rcnfonable  charges  of  taking 
and  keeping  fuch  difrefs.,Jl}all  be  fooner  paid :  And  you  arc  alfo 
hereby  commanded  to  certify  to  us  what  you  fl}all  do  by  virtue  of 
this  our  zvarrant.     Given  under  cur  hands  andfcals  at   • 

the day  of , 

E.     The  conftable's  return  thereupon  of  the  want 
of  diftrefs. 

Weftmorland  T  A.  C.  confalle  of da  hereby  certify 

X   and  juflices   of  the  peace   of 

that  I  have  made  diligent  fear ch  for.,  but  do  not  know  of 


nor  can  fnd.,  any  goods  and  chattels  of ayid 

find .  or  of  any  of  thcm^  by  dijiref  and  fale  whereof  I 

mas 


5IO  2Dfftref2f. 

may  levy  thefum  of purfuant  to  their  warrant  for  that 

purpofe,    dated  the day  of  • — ,     Given    under  my 

hand  this day  of . 

F.     Commitment  thereupon  to  the  houfe  of  cor- 
redion. 

the  conftable  of and  alfo  to 

Wellmorland.  -l      the  keeper  of  the  houfe  of  corredion 


w 


TTo 

<      the 
L    at 


HEREAS and ami 


were 


by  an  order  dated  the day  of under 

the  hands  andfeals  tf  us jujlices  of  the  peace  of • 

reading  near not   being  interejhd  in. ordered 

to  pay  the  fum  of to or  to  his  bailiffs  fervant^ 

$r  agenty  on  or  before  the day  of  being  double 

the  value  of  certain  goods  and  chattels  of  the.  faid  — 

which  the  faid was  before  us  duly  convihed  of  having 

fraudulently  and  clandeflinely  removed  and  conveyed  away  from 

■"  to  prevent  the  faid from  dijlraining  the  faid 

goods  and  chattels^  for  arrears  of  rent  due  to  the  faid 

for  the  faid And  which  the  faid and . 

were  oJfo  duly  conviBed  before  us  of  having  wilfully  and  know- 
ingly aided  and  affified  the  faid in  fo  fy-audulently  and 

clandeflinely  removing  and  conveying  away.,  and  in  concealing 

the  fame  \  And  whereas  the  faid atui and 

having  notice  of  our  faid  order ^  have  refufed  or  negleSiedto  pny^ 

and  have  notpaid^  the  faid  fum  of purfuant  thereunto,  and 

the  fame  hath  been  duly  proved  before  us ;  And  whereas  it  ap- 
pears to  usy  by  the  return  of confiahle  of dated 

the day  of that  he  hath  made  diligent fearch  for, 

but  doth  not  know  of  nor  can  find,  any  goods  and  chattels  of  the 

faid and and or  any  of  them,  by  dijlrcfs  and 

fale  whereof  the  faid  fum  of may  be  levied,  purfuant  to 

eur  warrant  duly  made  and  iffuedfor  the  levying  the  faid  fum  of 
-  by  dijlrefs  and  fale  of  the  goods  and  chattels  of  the  faid 

— —  and and :  Thefe  are  therefore  to  command  you 

the  faid  conflable  of to  apprehend  the  faid and 

and     "      and  convey  them  to  the  faid  hovfe  of  corre£iion  at  ■ 
aforefaid,  and  deliver  them  there  to  the  faid  keeper  of  the  faid 
houfe  of  correction  ;  and  thefe  are  alfo  to  command  you  the  faid 
keeper  of  the  faid  houfe  of  correction,  to  receive  them  the  faid 
»  and and into  the  faid  houfe  of  cor- 

rection, and  there  keep  them  to  hard  labour,   without  bail  or 
Tnainprize,  for  the  fpace  affix  monthsy  unlefs  the  faid  fum  of 

P 
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Jo  ordered  to  he  paid  as  aforefaid^Jhallbefoonerfatisfied. 


Given  under  our  hands  andjeals  at the day  of 

G.  Form  'of  a  complaint  and  oath  to  be  made  be- 
fore a  jnftice,  in  cafe  of  a  dwelling  houfe,  where 
goods  and  chattels  are  fraudulently  and  clan- 
deftinely  removed  and  conveyed  away'  and  fe- 
cured,  lo  as  to  prevent  them  from  being  taken 
and  feized  as  a  diftrefs  for  arrears  of  rent. 

Weftmorland.    T>  E  it  rememhred^  that  this day  of 

X)  A.  I.  of yeoman.^  cofn- 

flainethy  and  maketh  oathy  that  certain  goods  and  chattels  of 

A.  O.    of yeoman^  have  been  fraudulently  and  clan- 

dejiinely  conveyed  and  carried  away  from —  by  the  f aid 

A.  O.    hisfervant  orfervants^  agent  or  agent Sy  or  other  per- 

fon  or  perfonSy  aiding  or  ajftjling  thereiny  to  prevent  ^ from 

dijlraining  the  faid  goods  and  chattels  for  arrears  of  rent  due 

to  the  faid for  the  faid  ■  And  that  the  faid 

goods  and  chattels  are  puty  phicedy  or  kcpty  in  the  houfcy  barny 

jflabky  outhoufcyyardy  clofey  or  other  place  of ^  at 

locked  upy  faflenedy  or  other-wife  fecuredyfo  as  to  prevent  the  faid 
goods  and  chattels  from  being  taken  and  feized  as  a  difirefs  for 
arrears  of  rent ;  And  that  the  faid  A.  I.  hath  a  renfonable 
ground  to  fufpe£fy  and  dothfufpe£Iy  that  the  faid  goods  and  chat- 
tels are  in  the  dwelling  houfe  of  the  faid at  — — . 

A.  I. 

Taken  and  fworn  at the 

day  oi before 

H.     Warrant  upon  the  preceding  complaint  and 
oath. 


fTo  the  conflable,  headborough,  borfhol- 

Wellmorland.  -i     der,  or  other  peace  officer  of and 

\^  to  each,  and  every  of  them. 

HERE  AS  A.  I.  of yeomany  hath  this 


w 


day  of exhibited  his  complaint  and  made  oath 

lefore jujiices  of  the  peace  of that  certain  goods 

and  chattels  of  A.  O.  of yeomany  have  been  fraudulently 

and  clandeflinely  conveyed  and  carried  away  from by  the . 

faid  A.  O.   his  fervant  or  fervantSy  agent  or  agentSy  or  other 

perfoTi  or  perfons  aiding  or  affiJliKg  therein,  to  prevent 

from  dijlraining  the  faid  goods  and  chattels  far  arrears  of  rent 

due 


due  to  the f aid for  the  f aid ;  And  that  the  f aid 

goods  and  chattels  are  put,  placed,  or  kept  in  the  houfe,  harn^ 

/table,  outhouje,  yard,   cloje,   or  other  place  of at 

locked  up,  faflcned,  or  otherivife  fccured,  fo  as  to  prevent  the 
Jaid  goods  and  chattels  from  being  taken  andfeized  as  a  difrcfs 
for  arrears  of  rent ;  and  that  the  f aid  A.I.  hath  a  reafonable 
ground  to  fufpeB,  and  dothfufpeSI,    that  the  faid  goods  and 

chattels  are  in  the  dwelling  houfe  of at :  Thefe 

are  therefore  to  command  you,  ahd  each  and  every  of  you,  to 

aid  and  afjifl hisjhivard,  bailiff,  receiver,  or  other perfon 

or  perfons  impozvered  to  take  andfeize  as  a  diftrefsfor  rent  the 

Jaid  goods  and  chattels,  in  the  day  time  to  break  open,  and  enter 

into  the  faid  dzvelling  houfe,  barn,fiable,  out  houfe,  yard,  clofe, 

or  other  place  of  the  faid at and  to  take  and 

feize  the  faid  goods  and  chattels  for  the  faid  arrears  of  rent  ^ 

according  to  law.     Given  under  my  hand  atui  feal  at 

the day  of- . 

I.    The  form  of  the  inventory  of  the  goods  di- 
ftrained  may  be  this. 

AN  inventory  of  the  fever al  goods  and  chattels,  diflraimd 
by  us  whofe  names  are  under  written,  the day  of 

in  the  year  ~ in  the  houfes,  outhoufes,  and  lands. 


of  A.  T.   in  • by  the  authority  and  on  the  behalf  of 

A.  L.  of for pounds  arrear  of  rent  due  to  him 

the  faid  A.  L. 

In  the  dwelling  houfe: 

One  tabky 

Six  chairs,  &c. 
In  the  cow  houfe  : 

Six  coivSy 

Tivo  calves^  8cc. 


T 


K.   Notice. 

A.  T. 

AKE  notice,  that  by  the  authority  and  on  the  behalf  of 

your  landlord  A.  L.    /  have  this day  of in 

the  year  of  our  Lord diftrained  the  feveral goods  andchattels 

fpecified  in  the  fchedide  hereunto  annexed,  in  your  houfes,  out' 

houfes,  and  grounds,  at for  — pounds  arrear  of  rent 

due  to  him  the  faid  A.  L.  And  if  you  fljall  7iot  pay  the  faid 
rent  fo  due  and  in  arrear  as  aforefaid,  or  replevy  the  Jaid  goodi 
and  chattels,  I  Jhall,  after  the  expiration  offve  days  from  tht 

date 
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date  hvreof,  caufe  the  Jaid  goods  and  chattels  to  be  appraifed 
andfoldy  according  to  thejlatute  in  that  cafe  tnade  and  provided. 
Given  under  my  hand  the  day  and  year  fit'jl  above  ivritten. 

A.  D. 

JVitncjs    that    a     copy    hereof  was 

this  day  delivered  to  the  Jaid 

A.  T.    (Or,  left  at  the  chief 

vianfton  houfe  of  t^e  Jaid  K.  T. ) 

A.  W. 

L.    AppraifcrS  oath. 

YO  U  and  each  of  you  fmll  'ivell  and  truly  appraife  the 
goods  and  chattels  mentioned  in  this  inventory^  according 
to  the  bejl  of  your  underjlanding :  So  help  you  God. 

M.    Form  of  the  appraifement. 

THE  appraifemcnt  may  be  in  the  form  of  the  rnven- 
tory,  fpecifying  the  particulars,  and  their  rcfpectivc 
valuations  :  And  then  add  at  the  end, 

Appraifed  by  uSy  this day  of in  the  year 

■     A'    ~ 


B 


p*   S  fworn  Appraifcrs. 


Diftringas.     See  p?OCCf0, 
Divine  Service.     See  publlch  dOO^iIjip, 


So  far  as  Dogs  fall  under  the  confideration  of  the 
Game  laws.  See  title  (cDaniC. 

I.      A    MaJIiff,  going  in  the  ftrect  iinmu/zled,  from  the  Dogsmif- 
Jjl.  ferocity  of  his  nature  being  dangerous  and  caufe  <;h.v.yk>u». 
of  terror  to   his  majefty's   fubjetSls,  leeineth  to  be  a  com-  ' 
rnon  nufance,  and  confcquently  the  owner  may  be  indidcd 
for  fuffering  him  to  go  at  large. 

If  a  man  has  a  dog  that  hills  Jheep^  tliis  is  not  a  publick 
nufance,  but  the  owner  of  the  dog  (knowing  thereof)  is 
liable  to  an  afction  ;  but  if  he  is  ignorant  oi  inch  quahty, 
he  fball  not  be  pnnilhed  for  this  kilhng  :  And  in  an  aitiori 
Upon  the  cafe  for  fuch  killing,  the  plaaitlfl  ihall  bj  required 
-    Vol.  I.  LI  to 
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to  prove  in  evidence,  that  the  dog  had  ufed  to  kill  f}ieep» 
Dyer.  25.      Hct.  17  I. 

And  in  order  to  maintain  an  aclion  for  biting  by  the  de- 
fcnd<int'.s  dog,  it  miifl:  be  proved  alfo  that  he  knew  his  dog 
to   be  ufed  to   bite  \  but  one  inibncc  is  fufHcient  in  that 
'   ■  cafe.      12  Mod.  555. 

And  if  a  m.in  keeps  a  dog  accuflomed  to  h'lte /hcep^  and 
he  knows  it,  and  notwithftanding  he  keeps  the  dog  flill,. 
and  afterwards  the  dog  bites  an  borfe-^  this  fhall  be  a6lion- 
able,  akho'  h-e  had  been  known  betore  to  bite  fheep  only: 
bccaiifc  tlie  owner,  after  notice  of  the  firfl  niifchief,  ought 
to  have  deflroyed  or  hindered  him  from  doing  any  more 
hurt.  Ld".  R/iym.  no. 
Uog  ilraymg.  2.  M.  ij  G.  3.    On  an  adion  of  trover  and  converfioa 

for  a  pointing  dog,  the  plaintiff  proved  the  dog  to  be  hh 
property,  and  that  it  was  found  at  the  defendant's  houfe 
twelve  months  after  it  was  loft.  The  defendant  faid,  the 
dog  ftrayed  there  cafually,  and  demanded  20  s  for  20  weeks 
keeping,  before  he  would  deliver  up  the  dog.  A  verdidt 
was  given  for  the  plaintiff,  fubjeft  to  the  opinion  of  the 
court,  whether  this  refufal  amounted  to  a  converfion  of  the 
dog.  But  the  counfel  for  the  defendant  declined  arguing 
the  queftion,  and  the  plaintiiT  had  judgment.  Black. 
Rep.  II 17. 
Steaiirg  dogs.  3.   SteaHng  dogs  is  not  felony  ^  for  however  they  may 

he  valued  by  the  owner,  yet  they  fhall  never  be  fo  highly 
regarded  by  the  law,  that  for  the  fake  of  them  a  man  Ihall 
die.      I  Hazv.  93. 

But  by  the  kj  G.  3.  c.  18.  If  any  perfon  fhall  Heal  any 
dog  or  dogs,  of  any  kind  or  fort  whatfoever,  from  the 
owner  thereo-f,  or  from  any  perfon  intruiled  by  the  owner 
therewith;  or  fhall  fell,  buy,  or  receive,  harbour,  detain, 
or  keep  any  fuch  dog  or  dogs,  knowing  the  fame  to  have 
been  ftolcn;  every  fuch  perfon  fliall,  on  convidlion  upon 
the  oath  of  one  witncfs,  or  his  or  her  own  confeflion,  be- 
fore two  juftices,  forfeit  for  the  firfl  c^Uence  any  fum  not 
exceeding  30 1,  nor  lefs  than  20 1,  as  to  fuch  juftices  fhall 
feem  meet,  together  with  the  charges  previous  to  and  at- 
tending fuch  conviftion,  to  be  afcertained  by  fuch  juftice 
before  whom  the  offender  fhall  be  convided  ;  and  if  not 
forthwith  paid,  the  faid  juftices  fhall  connnit  the  offender 
to  the  common  gaol  or  houfe  of  correftion,  for  any  time 
not  exceeding  12  calendar  months,  nor  lefs  than  fix,  or 
until  the  penalty  and  charges  fhall  be  paid ;  and  if  any 
perfon,  having  been  convicted  as  aforefaid,  fhall  after- 
wards be  guilty  of  the  like  offence,  and  fhall  be  thereof 
^■cnvitfed  i:\  like  mariner  as  aforefaid,  every  fuch  pcrforx 
j'^  ihall 
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fhall  forfeit  not  exceeding  50 1,  nor  lefs  than  30],  as  to 
fuch  juftices  fhall  feem  meet,  together  with  the  charges 
previous  to  and  attending  fuch  convi6lion,  to  be  afcertain- 
ed  by  fuch  juftices  before  whom  the  offender  fhall  be  con- 
vi6led;  which  faid  penalties,  or  any  of  tliem,  when  reco- 
vered, fliall  be  paid  half  to  the  informer,  and  half  to  the 
poor ;  and  upon  nonpayment  thereof,  fuch  juftices  fhall 
commit  the  offender  to  the  common  gaol  or  houfe  of  cor- 
re6lion,  for  any  time  not  exceeding  18  months,  nor  lefs 
than  1 2,  or  until  the  penalty  and  charges  fhall  be  paid ; 
and  fuch  juftices  fhall  alfo  order  the  offender  to  be  publickly 
whipped,  within  three  days  after  fuch  commitment,  in  the 
town  wherein  fuch  gaol  or  houfe  of  correction  ihall  be, 
between   the    hours   of    twelve   and   one   of  the   clock. 

And  one  juftice,  on  information  to  him  made,  may 
grant  a  warrant  to  fearch  for  any  dog  ftolen  as  aforefaid ; 
and  in  cafe  any  fuch  dog  or  the  fkin  thereof  fhall  upon 
fuch  fearch  be  found,  the  faid  juP-i'-e  fliall  take  and  reftore 
fuch  dog  or  flcin  to  the  owner  thereof;  and  the  perfon  in 
whofe  cuftody  or  pofTefhon  fuch  dog  or  fls,in  fliall  be  fo 
found  (in  cafe  it  fhall  appear  th^t  fuch  perfon  was  privv  to 
fuch  dog  having  been  ftolen,  or  that  fuch  fkin  was  the  fkiu 
of  any  fuch  dog  ftolen  as  aforefaid)  fliall  rcfpedlively  be  fub- 
je6l  and  liable  to  the  like  penalties  and  punilhments,  as 
perfons  convifted  of  ftealing  any  dog  or  dogs  are  herein 
before  made  fubjedl  and  liable  to.    J.  2. 

And  for  the  more  eafy  convidtion  of  offenders,  the 
juftices  may  caufe  the  convidlion  to  be  drawn  up  jn  the 
following  form,  or  to  the  fame  etfeft,  as  the  cafe  may 
happen : 

Be  it  rcmemhred.  That  on   the day  of in 

the  year  of  our  Lord A.  B.  is  convitled  before  tis 

of  his  yiiajcfty's  jufiices  of  the  peace  for  the of  ■ 


(Ipecifyiug  the  offence,  and  the  time  and  place  when  and 
where  the  fame  was  committed,  as  the  cafe  fliall  bq.) 
Given  under  our  hands  a-nd  feals,  the  day  and  year  aforefaid. 

f'  3- 

Provided,  that  if  any  perfon  fliall  think  himfeif  or  her- 
felf  aggrieved  by  any  thing  done  in  purfuatice  of  th.is  afl, 
fuch  perfon  may  appeal  to  the  next  general  quarter  feffions, 
within  four  days  after  the  caufc  of  complaint  fhall  arife  ; 
fuch  appellant  giving  14  days  notice  at  leaft  in  writing  of 
his  intention  to  appeal,  and  of  the  matter  thereof,  to  the 
perfun  whofe  adls  are  complained  againft ;  and  within 
two  days  after  fuch  notice  cntrlng  into  a  recognizance, 
L  1  ^  be  lb  re 
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before  a  juftice,  with  two  fureties,  conditioned  to  try  fucJi 
appeal,  and  abide  the  order  of,  and  to  pay  fuch  cofts  as 
fhall  be  awarded  by  the  junices  at  fuch  quarter  fefhon  : 
And  the  faid  jufticcsat  fucn  felhon,  on  proof  of  fuch  notice 
and  recognizance,  (liall  hear  and  determine  the  appeal  in 
a  fummary  way,  and  award  fuch  cofts  to  the  parties  ap- 
pealing or  appealed  againft,  as  they  Ihall  think,  proper: 
And  their  determination  fhall  be  final,  and  no  order  or 
other  proceedings  touching  the  convitlion  of  any  offender 
agamli  this  acl  ihall  be  qualhed  for  want  of  form,  or  be 
remtjved  by  cerliorari  or  other  writ  into  any  of  his  ma- 
jefly's  courts  of  record  at  Wcffuunfter.     f.  4. 

[Here  feem  to  be  fome  difficulties  upon  this  a6f :  as, 
(1)  With  regard  to  the  offence:  If  any  perjon  Jhall  Jleal 
any  a'og  or  dogs.  It  is  not  a  mere  cavil,  in  a  cafe  where  a 
man's  property  or  liberty  is  fo  confiderably  affefted,  to 
furmife,  that  it  mav  be  doubtful  whether  upon  this  art  it  is 
penal  to  fleal  a  hitch.  In  the  cafe  of  horje  Jhuling.,  the  afct 
runs,  any  horfe^  tnare  or  gelding:  And  it  is  not  ufual,  where 
a  man  has  ilolen  a  niare^  to  inditl  him  for  flealing  a  horJe. 
And  fo  tender  is  the  law  in  thcfe  matters,  that  when  by 
the  I  Ed.  6.  c.  11.  it  was  enatfed,  that  no  perfon  or  per- 
fons  convicted  of  fleahng  horfes,  marcs,  or  geldings, 
ifiould  be  admitted  to  the  benefit  of  clergy;  this  was  not 
thought  fufhcient  to  exclude  from  the  faid  benefit  ahy  per- 
fon who  Ihould  fteal  only  one  horfe,  mare,  or  gelding; 
but  an  explanatory  aft  (2  fif  3  Ed.  6.  c.  33.)  was  thought 
necelfarv  for  that  purpoie.  And  the  reafon  is  plain:  What 
a  man  has  a  right  to  (as  his  life,  libert)',  or  eftate)  bv  a 
clear  and  undoubted  law,  ihall  not  he  taken  from  him  by 
a  law  lefs  clear  and  certain.  And  in  this  very  aft  before  us, 
a  diftinftion  of  lexcs  is  made  throughout  with  re{pe6l  to 
the  offenders^  (him  or  her.,  himjclf  or  hcrjelf\)  which  diitinc- 
tion  being  not  obferved  with  refj)eft  to  the  o^encc^  it  may 
polhbly  be  argued,  that  in  a  cafe  lo  penal,  the  ftatute 
lliall  not  be  extended  farther  than  the  words  will  flridlly 
bear. 

(2)  With  refpe£l"  to  the  penallies:  As  the  claufe  ffands, 
there  mav  be  a  doubt  concerning  the  application  of  the 
forfeitures  for  the  firft  offence ;  for  tho'  it  is  faid,  that  the 
faid  forfeitures  or  any  of  them  fhall  be  pjid  halt  to  the  ni- 
former  and  half  to  the  poor,  yet  in  the  very  next  words 
following,  it  is  faid,  that  on  nonpayment  thereof  the 
juftices  ihall  commit  the  offender  for  any  time  not  exceed- 
ing 18  months  nor  leis  than  12,  which  words  are  only 
applicable  to   the  penalty  for  a  iecond  or  other  fubfequent 

rjtfciice. In  like  manner,  it  Icems  doubtiul,  wht-thcr 

'      ly  the 
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the  whipping  fhall  be  underftood  for  the  firft,  or  onlv  for  a 
fubfeqiient  offence.  Alfo  the  fpecial  time  of  whipping  is 
not  clearly  afcertained,  being  only  between  the  hours  of 
twelve  arid  one  ef  the  clock,  which   may    be  either  in   the 

morning   foon  after  midnight,  or   in   the  afternoon. 

There  is  alfo  a  fmail  miffake,  where  it  is  faid,  that  the 
charges  of  conviction  fhall  be  afcertained  by  the  juji ice  be- 
fore wdiom  the  offender  fhall  be  convicted;  whereas  the 
conviftion  muff  be  by  two  )uflices. 

(3)  The  claufe  concerning  the  appeal  feemeth  incon- 
fiflent,  or  otherwife  unintelligible.  The  appeal  muft  be 
to  the  next  general  quarter  Jejfions,  xvithin  four  days  after  the 
caufe  of  cornpiaint  Jhail  arife,  and  of  this  fourteen  days  notice 
fhall  be  given  to  the  perfons  whofe  afls  are  complained  againf. 

Whatever    thele   words    may   fignifv,    the   impri- 

fonment  is  flill  going  on  ;  for  if  the  forfeiture  is  not  fortb^ 
with  paid,  the  offender  fliall  be  committed:  And  at  all 
events,  the  whipping  will  be  over  before  the  appeal  can 
commence.] 

Door  breaking  open.    See  9ttC(!, 

Do'vver.    See  JFoK^ttUlC. 

Drunkennefs.     See  illCbOUfCS. 

Duelling.     See  }L)omicrOe. 


.     Egyptians.     See  tlagrantg. 

Embracery.    See  (Maintenance* 


Cfcape. 

THIS    is   to    be    underflood    of  efcapcs   in  criminal 
cafes ;  and   not    in  civil  cafes,   as   for  debt,  or  the 
like. 

An  efcape   is,   wliere  one  that  is   arrefted   gaineth  his  Efcap^  what, 
4iberty,  before  he  is  delivered  by  courfe  of  law.     Terms  de 
la  ley. 

Efc.ipes  arc  of  three  kinds.      1.  By   a  perfon  who  hath  Several  kind! 
the  offender  in   his   cuftody ;    this   is  properly  called   an  '  '""•"• 
efcape.     2.   Caufed  bv  a  flrangcr;   this  is  commonly  called 
a  refcue.     3.  By  the  party  himfelf,  either   without   force, 
L  1  3  whi<Jj 
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Eftapc  hy 
party  himfelf. 


which  is  fimply  an  efcape,  or  with  force,  which  h  prifm 
breaking.  Refcous  and  prij'on  breaking  are  treated  of  under 
their  refpeclive  titles ;  and  this  title  treats  only  of  efcapes 
properly  fo  called.  Concerning  which  we  will  treat  in  flie 
following  order  : 

7.  Of  efcape  hy  the  party  himfelf. 

JI.  Efcape  fuffered  by  a  private  perfon. 

III.  Efcape  fiiffered  hy  an  offcer. 

IV.  What  IS  a  voiuntaryy  and  what  a  negligent 

efcape. 

V.  Concerning  the  retaking  of  a  per f on  efcaped. 

VI.  Indiument  for  an  ejcape. 

VII.  Trial  and  convi^ion  for  an  efcape. 

VIII.  Punifhment  of  an  efcape. 

IX.  Aiding  in  attempting  to  efcape. 

I.  Of  efcape  hy  the  party  himfelf. 

As  all  perfons  are  bound  to  fubmit  themfelvcs  to  the 
judgment  of  the  law,  and  to  be  ready  to  be  juflified  by 
it ;  whoever  in  any  cafe  refufcs  to  undergo  that  imprifon- 
ment  which  the  law  thinks  fit  to  put  upon  him,  and  frees 
himfelf  from  it  by  any  artifice,  before  fuch  time  as  he  is 
delivered  by  due  courfe  of  law,  is  guilty  of  an  high  contempt, 
punifliable  with  fine  and  imprifonment.     2  Haiv.  122. 

But  efcape  committed  by  the  party  himfelf,  belongs 
jnore  properly  to  the  title  Prifon  breaking. 

II.  Efcape  fiiffered  hy  a  private  ferfon. 

It  feems  to  be  a  good  general  rule,  that  wherever  any 
perfon  hath  another  lawfully  in  his  cuftody,  whether  up- 
on an  arrefl:  made  by  himfelf  or  another,  he  is  guilty  of 
an  efcape,  if  he  fuffer  him  to  go  at  large,  before  he  hath 
difcharged  himfelf  of  him,  by  delivering  him  over  to  fome 
other  who  by  law  ought  to  have  the  cullody  pf  him. 
1  Haw.  138. 

And  the  law  is  generally  the  fame,  in  relation  to  ef- 
capes fuffered  by  private  perfons,  as  bv  officers.  2  Haiv> 
J38.  '  . 


III.  Efcape  fuffered  hy  an  officer. 
zr:apebyan  I.  In  order  to  make  an  efcape,  there  mi;ft  be  an  aflual 

Ther       ft  h      ^''■'^^  >  3^^  therefore  if  an  officer  having  a  warrant  to  ar- 
previous  arrea.  ^^ft  3  rnan,  fee  him  {hut  up  in  4  houfe,  and  challenge  him 

ss 
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as  his  nrifoner,  but  never  a£lually  have  him  in  his  cuftod)', 
and  the  party  get  free,  the  officer  cannot  be  charged  with 
*n  efcape.    o.Haiv.ii^. 

2.  And  as  there   nuill   be   an  a61ual  arreft,  fuch  arrefl;  And  juftifiable. 
muft  be  alfo  juftifiable;  for  if  it  be  either  for  a  fuppofed 

crime,  where  no  fuch  crime  Avas  committe<i,  and  the 
party  neither  indlded  nor  appealed,  or  for  fuch  a  Ihght  fuf- 
picion  of  an  a6kial  crime,  and  by  fuch  an  irregular  mit- 
timus as  will  neither  juftify  the  arreft  nor  imprifonment, 
the  officer  is  not  guilty  of  an  efcape,  by  fufFering  the 
prifoner  to  go  at  large.      2  Haiv,  I2Q.  ,    , , 

o  o^  ,  y  ^        ^  And  I  o  r  3  ci- 

3.  And  as  the  imprifonment   muft  be  juftifiable,  fo  it  minal  oitence. 
muft  be  alfo  for  a  criminal  offence.    2  Haw.  129. 

4.  Alfo   if  a  prifoner   be  acquitted,  and  detained  only  ed  only  loi  ites*. 
for  his  fees,  it  will  not  be  criminal  to  fuffer  him  to  efcape, 

tlio'  the  judgment  were  that  he  he  dijchargcd  pc^ying  his 
fces^  fo  that  till  they  be  payed,  the  firft  iaiprifonment  con- 
tinued lawful  as  before  \  for  inafmuch  as  he  is  detained, 
not  as  a  criminal,  but  only  as  a  debtor,  iiis  efcape  cannot 
be  more  criminal  than  that  of  any  other  debtor  :  Yet  if  a 
pcrfon  convi£ted  of  a  crime,  be  condemned  to  imprifon- 
ment for  a  certain  time,  and  alfo  ////  he  pay  his  fecs^  and 
he  efcape  alter  fuch  time  is  elapfed,  without  j)aying  them, 
perhaps  fuch  efcape  may  be  criminal,  for  that  it  was  part 
of  the  punilhment  that  the  imprifonment  be  continued  till 
the  fees  ffiould  be  paid;  but  it  feems,  that  this  is  to  be 
intended  where  the  fees  are  due  to  others  as  well  as  to  the 
gaoler,  for  otherwife  the  gaoler  will  be  the  onlv  fufTcrcr  by 
the  efcape,  and  it  will  be  hard  to  punifti  him  for  fiiffering 
an  injury  to  himfelf  only,  in  the  nonpayment  of  a  debt  in 
his  power  to  releafe.    2  Haw.  129,  130. 

5.  Alfo,  it  is  an  efcape  in  fome  cafes,  to  fuffer  a  prifoner  ToomMchiiScr- 
to  have  greater  liberty,  than  by  the  law  he  ouglit  to  have;    ^'  ^""^  '"'''^' 
as  to  admit  a  perfon  to  bail,  who  by  law  ought  not  to  be 

bailed,  but  to  be  kept  in  clofe  cuftody.     2  Haw.  130. 

So  if  a  gaoler,  or  other  officer,  fliall  licence  his  pri- 
foner to  go  abroad  for  a  time,  and  to  come  again ;  this 
is  an  efcape,  becaufe  the  prifoner  is  found  out  of  the  hounds 
of  his  prifon,  the'  the  prifoner  return  again,  according  as 
he  ffiall  be  prefcribed.     Dalt.  c.  159. 

6.  If  the  gaoler  fo  clofely  purfues  the  prifoner  who  flies  ^o^"^  fight,  an 
from  him,  that   he   retakes   him,  without  lofing  fight  of 

him,  the  law  looks  on  the  prifoner  fo  far  in  his  power  all 
the  time,  as  not  to  adjudge  fuch  a  flight  to  amount  at  all 
to  an  efcape ;  but  if  the  gaoler  once  lofe  fight  of  the  pri- 
ioner,  and  afterwards  retake  him,  he  feems  in  ftiidnefs  to 
be  guilty  of  an  efcape.  And  if  he  kill  him  in  the  puriijit, 
L  1  4  he 
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he  is  in  like  manner  guilty  of  an  ofcapc,  tho'  he  never 
]oi\  ri^';lit  of  him,  and  could  not  otlicrwilc  t.tke  him,  not 
only  becaufe  the  king  lofes  the  benefit  he  might  have  haci 
by  tlic  forfeiture  on  his  attainder,  but  alfo  hecaufe  the  pub- 
lick  juftice  is  n6t  fo  well  fatisficd  by  the  killing  him  in  iuch 
an  extrajudicial  manner.     2  Haw.  130. 

JK    IFhai   is    a    z'oluntary.,    and  what  a   negligent 
ejcape, 

I.  Wherever  an  ofFicer,  who  liath  the  cuflody  of  a 
priToner,  charged  with  and  guilty  of  a  capital  offence, 
doth  knowingly  give  him  his  liberty,  with  an  intent  to 
fave  him  from  his  trial  or  execution,  this  is  a  voluntary 
fcfcape.     2  Haw.  130. 

^2.  A  negligent  efcape  is,  when  the  party  arreftcd  or  im- 
prifoned  doth  efcape  againfl;  the  will  of  him  that  arrefled 
or  imprifoned  hitn,  and  is  not  frefiily  purfued  and  taiwCn 
again,  before  he  hath  loll  the  fight  of  him.     Dnit.  c.  159. 

3.  If  the  conflablc  or  other  officer  Ihall  voluntariTy  fuf- 
fcr  a  thief,  being  in  his  cuftodv,  to  go  into  the  water  to 
drown  himfelf,  this  efcape  is  felony  in  the  conflable,  and 
the  drowning  is  felony  in  the  thief:  Otherwife  if  the  thief 
(hall  fuddenly,  witliout  the  aflent  of  the  conffable,  kill, 
hang,  or  drown  hiinfelf,  this  \%  but  a  negligent  efcape  in 
the  conflable.    Dull.  c.  I'^Cj. 

V.  Concernbig  the  retakiv.g  of  a  perfon  efcaped. 

1.  If  an  officer  hath  arrefled  a  man  by  virtue  cf  a  war^ 
rant,  and  t!:!en  taketh  liis  proinife  that  he  will  come  a^ain,- 
and  fo  letteth  iiim  go  ;  the  officer  cannot,  after  arrefl,  take 
him  again  by  force  of  his  former  warrant,  for  that  this  was 
bv  the  confcnt  of  the  officer:  But  if  he  return,  and  put 
himfelr  again  under  the  cuilody  of  the  officer,  it  feems 
that  it  mav  te  probably  argued,  that  the  officer  may  law- 
fully detain  him,  and  bring  him  before  the  jullice  in  pur- 
luance  of  tiie  warrant.     Dait.  c.  169.     1  Haw.  81. 

2.  But  if  the  partv  arrefled  had  efcapcd  of  his  own 
wrong,  without  the  confent  of  the  officer,  now  upon  irefh 
fuit,  the  oflicer  may  take  him  again  and  again,  fo  often  as 
he  efcapeth,  although  he  were  out  of  view,  or  that  he  ffiiil 
fly  into  anotlier  town  or  county,  and  bring  him  beiore 
the  jultice,  upon  whofe  warrant  he  was  firft  arrellcd. 
Dalt.  c.  169. 

And  it  is  faid  generally  in  fome  books,  tliat  an  officer 
who   hath  negligently   liiffered  a  prifoncr  to  efcape,  may 

retake 


retake  him  wherever  he  finds  him,  without  mentioning  any 
fVcfh  purfuit;  anrl  indeed  fmce  the  Hberty  gained  by  the 
priioner  is  wholly  owing  to  his  own  wrong,  there  feenis  to 
be  no  reafon  he  Ihould  take  any  manner  of  advantage  from 
it.    2  Haw.  131,  132. 

3.  And  wherever  a  perfon  is  lawfully  arrefted  for  any  Rreakin^open 
caufe,  and   afterwards  efcapes,   and  flielters  himfelf  in    an 

houfe,  the  doors  may  be  broke  open  to  tafke  him,  on  rcfufal 
of  admittance.     2  Haiu.  Sj. 

4.  It  is  perhaps   the  better  opinion,   that  wherever   a  Rf^a'^m^excuf- 

.  ^        .  ,        '  c!n  not  tiTC  fi- 

prifoner,  by  the  negligence  of  his  keeper,  gets  fo  far  out  cape, 
of  hi.s  power,  that  the  keeper  lofes  fight  of  him,  the  keeper 
is  punilhable  for  the  efcape,  notwithftanding  he  retook 
him  immediately  after:  And  it  is  clear,  that  he  cannot 
excufe  himfelf  from  an  efcape,  by  killing  a  prifoner  in 
the  purfuit,  tho'  he  could  not  pofnbly  retake  him  ;  but 
mud  in  Inch  cafe  be  content  to  fubniit  to  fuch  punifn- 
ment,  as  his  negligence  fhall  appear  to  deferve.     2  Hazu. 

FI.  Indiclment  for  an  efcape. 

It  fcems  clear,  that  every  indidlmcnt  (A)  for  an  ef-  Indiament. 
cape,  whether  negligent  or  voluntary,  muR  exprcfsly  fhew, 
that  the  prifoner  was  aftually  in  the  defendant's  cuflody 
for  fuch  a  crime;  and  that  he  went  at  large  :  And  if  for  a 
voluntary  efcape,  that  the  defendant  felonioufly  and  vo- 
luntarily fufiered  him  to  go  at  large ;  and  mult  fet  forth, 
not  the  felony  in  general,  but  the  particular  kind  of  fe- 
lony :  But  it  fcems  queftionable,  whether  fi,ich  certainty, 
as  to  the  niture  of  the  crime,  be  neceffary  in  an  indi(5i- 
ment  for  a  negligent  efcape  ;  for  that  it  is  not  material  in 
this  cafe,  whether  the  perfon  who  clcapcd  were  guilty  or 
jiot.     2  Hcnv.  133,  229. 

P'lL  'Trial  and  convi^ion  for  an  efcape. 
T.    If  the  prifoner  be  of  record    in  a   court,  and  the  Oaolemot  -pr^. 

I         1     •  II    J  •  II-       ducint;  him,  a 

gaoler  being  called,  cannot  give  an  account  where  he  is,  conviition. 
this  is  a  conviction  of  an  elcaj)e  ;  but  feems  not  a  con- 
vidlion  of  a  voluntary  efcape,  unlefs  the  gaoler  confelfeth 
it :  And  the  gaoler  may  be  fined  in  fuch  a  cafe  ;  but  not 
convi6fed  of  felony,  without  indiclment  or  prefentment. 
i  //.  //.  599,  603. 

2.  And  It  feems  to  be  clear,  that  a  keeper  who  voltin-  .    Tl  !**    ,\. 

■,       r   rr  i  r  i  ^-        i  •  n      i      """=''  Galore  the 

tarily  fullers  another  tt)  elcape,    who  was  in  his  cultody  efcape. 

for 
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for  felony,  cannot  be  arraigned  for  fuch  efcape  ^s  for 
felony,  until  the  principal  be  attainted,  for  that  the  felony 
of  the  prifoner  {hall  not  be  tried  between  the  king  and  the 
keeper,  bccaufe  the  prifoner  is  a  ftranger  thereunto  ^  yet 
he  may  be  indicted  and  tried  for  it  as  a  mifprrfion,  before 
the  attainder  of  the  principal  offender.  2  Haiu,  135. 
2/;//?,  591,592. 
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VIII.  Pumjhment  of  an  efcape. 

1.  If  a  felon  efcapes  before  arrefl:,  it  is  not  punilliablc 
in  him  as  felony ;  but  for  the  flight  he  forfeits  his  goods 
when  prefented.     Hale's  PL  iii. 

2.  If  a  private  perfon  arrefl  a  felon,  and  he  efcape  bv 
force  from  him,  the  townfhip  fhail  be  amerced,  but  it 
feems  it  excufeth  the  party,  becaufe  he  cannot  raife  power 
toafTifthim;  but  if  a  conftable  or  other  officer  hath  the 
cuftody  of  a  prifoner,  bringing  him  to  the  gaol,  it  feems 
that  a  fimple  efcape  by  the  refcue  of  the  prifoner  himfelf, 
doth  not  wholly  excufc  him,  becaufe  he  may  take  fufficient 
flrength  to  his  affiftance.     i  H.  H.  601. 

3.  Wherever  a  perfon  is  found  guilty  upon  an  indi61- 
ment  or  prefentment  of  a  negligent  efcape  of  a  criminal 
a£^ually  in. his  cuftody,  he  is  punifhable  by  fine  and  impri- 
fonment,  according  to  the  quality  of  the  offence.  2  Haw. 
136,  139.     I  H.  H.  600,  604. 

And  it  feems  to  be  the  better  opinion,  that  the  fheriff 
is  as  much  liable  to  anfwer  for  a  negligent  efcape  fuffered 
by  his  bailiff,  as  if  he  had  a£lually  fuffered  it  himfelf,  and 
that  the  court  may  charge  either  the  flieriff  or  bailiff  for 
fuch  an  efcape  ;  and  if  a  deputy  gaoler  be  not  fufficient  to 
anfwer  a  negligent  efcape,  his  principal  muff  anfwer  for 
him.     2  Hazu.  135. 

Notej  Mr.  Hawkins,  altho'  he  is  one  of  the  moft  accu- 
rate of  all  writers,  yet  hath  inferted  in  this  place  certain 
penalties  for  efcapes,  which  were  exipired  above  200  years 
before.    iHuxv.  137. 

If  a  prifoner  for  felony  break  the  gaol,  this  feems  \.o  be 
a  negligent  efcape  in  the  gaoler,  becaufe  there  wanted  either 
that  due  ftrength  in  the  gaol,  that  fliould  have  fecured 
him,  or  that  due  vigilance  in  the  gaoler  or  his  officers  to 
have  prevented  it  ;  and  therefore  it  is  lawful  for  the  gaoler 
to  hamper  them  with  irons  to  prevent  their  efcape  ;  for  .if 
gaolers  might  not  be  punifhed  for  this  as  a  negligent  ef- 
cape, they  would  be  carelefs  either  to  fecure  their  prifoners,, 
or  to  retake  them  that  efcape.    i  H.  H.  601. 

1.  It 
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4.  It  feems  to  be  generally  agreed,  that   a  voluntary  ^^^*'°^"'^^*^ 
efcape  fuffered  by  an  officer,  amounts  to  the  fame  kind  of 
crime,  and  is  punifhable  in  the  fame  degree  as  the  offence 
of  which  the  party  was  guilty,  and  for  which  he  was  in 
cuftody,  whether  it  be  treafon,  ^-lon)^,  or  trefpafs.    2  Haw. 

134.. 

But  yet  a  voluntary  efcape  is  no  felony,  if  the  a£l  done 
were  not  felony  at  the  time  of  the  efcape  made,  as  in  cafe 
of  a  mortal  wound  given,  and  the  .party  not  dying  till  af- 
ter the  efcape  ;  but  the  officer  may  be  fined  to  the  value  of 
his  goods.    Dalt.  c.  159. 

Alfo  a  voluntary  efcape  fuffered  by  one  who  wrongfully 
takes  upon  him  the  keeping  of  a  gaol,  feems  to  be  punifli- 
able  in  the  fame  manner,  as  if  he  was  never  fo  rightfully 
intitled  to  fucli  cuftody ;  for  that  the  crime  is  .in  both  cafes 
of  the  fame  ill  confequence  to  the  pubhck  :  and  there  feems 
to  be  no  teafon  that  a  wrongful  ofhcer  Ihould  have  greater 
favour  than  a  rightful,  and  that  for  no  other  reafon  but  be- 
caufe  he  is  a  wrongful  one.     iHuw.  134. 

But  it  feemeth  to  be  clear,  that  no  one  is  puniffiable  as 
for  felony,  for  the  voluntary  efcape  of  a  felon,  but  die  per- 
fon  only  who  is  aftually  guilty  of  it ;  and  therefore  that 
the  principal  gaoler  is  only  fineable  for  a  voluntary  efcape 
fuffered  by  his  deputy  ;  for  that  no  one  Ihall  fuffer  capitally 
for  the  crime  of  another.      2  Maw.  135. 

And  therefore,  altho'  in  all  civil  caufes,  the  fhcrlff  is  to 
be  refponfible,  or  the  gaoler,  at  eledlion,  yet  if  the  gaoler 
do  voluntarily  fuffer  a  felon  in  his  cuftody  to  efcape  ;  this, 
inafmuch  as  it  reacheth  to  life,  is  felony  only  in  the  gaoler, 
that  was  immediately  trufted  with  the  cuftody,  and  not  in 
the  ffieriff.     i  H.  H.  597. 

For  the  efcape  muft  be  voluntarily  permitted  in  him  tliat 
permitted  it,  which  could  not  be  in  the  high  ffieriff,  tiio' 
it  were  fuch  in  the  gaoler,  for  he  was  not  privy  to  it,  and 
therefore  could  not  do  it  feloniouOy;  but  it  was  a  negli- 
gent efcape  in  him,  in  trufting  fuch  a  pcrfon  with  trie 
(Cuftody  of  his  prifondVs,  that  would  be  falfe  to  his  truft, 
and  therefore  the  ffieriff  ffiall  pay,  but  not  corporally  fuffer 
for  the  mifcarriage  of  his  gaoler.     1  H.  H.  597,  598. 

But  altho'  the  felony  for  which  a  man  is  committed  be 
r.ot  -vv'ithin  clergy;  yet  the  perfon  who  voluntarily  fuffcrs 
him  to  efcape,  Ihall  have  the  benefit  of  clergy.  1  //.  H. 
599. 

JX.  Aiding 
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IX.  Aiding  in  attempting  to  efcape. 

A^rfinK  in  at-  By  tlic  1 6  C.  2.  r.  3 1 .    If  any  perfoii  fhall  afTifl  any  pri- 

et'capc'"^  "^  foner  to  attempt  his  efcape  from  any  gaol,  tliough  no  efcapc 
be  aftually  made,  if  fuch  prifoner  was  then  attainted  or 
conyifted  of  treafon  or  felcniy  (except  petty  larceny),  or 
lav/fully  committed  to,  or  detained  in  any  gaol,  for  treafon 
or  felony  (except  petty  larceny)  cxprcfiTcd  in  the  warrant 
of  commitment;  he  fliall  be  guilty  of  felony,  and  be  tranf- 
ported  for  feven  years;  and  if  fuch  prifoner  was  then  con- 
victed of,  or  detained  in  gaol  for  petty  larceny,  or  any 
other  crime  not  being  treafon  or  felony,  cxpreftcd  in  the 
■warrant  of  commitment,  or  was  then  in  gaol  for  debt 
amounting  to  lool,  he  fliall  be  guilty  of  a  mifdemeanor» 
and  be  liable  to  fine  and  imprifonmcnt. 

And  if  any  perfon  fhall  convey,  or  caufe  to  be  conveyed, 
any  dijguife^  inftrujuent^  or  arms.,  to  any  prifoner  in  gaol,  or 
to  any  other  perfon  there  for  his  ufe,  without  confent  of 
the  keeper;  fuch  perfon,  although  no  efcape  or  attempt  he 
aftually  made,  fhall  be  deemed  to  have  delivered  fuch  dif- 
guife,  inffrumcnt  or  arms,  with  an  intent  to  afTifl  fuch 
prifoner  to  efcape  or  attempt  to  eicape;  and  if  fuch  pri- 
foner then  was  attainted  or  convided  of  treafon  or  felony 
(except  petty  larceny),  or  lawfully  detained  in  gaol  for 
treafon  or  felony  (except  petty  larceny)  expreffed  in  the 
warrant  of  commitment; — he  fnall  be  guilty  of  felony, 
and  be  tranfported  for  feven  years:  but  if  the  prifoner  was 
then  convided  or  detained  for  petty  larcen)',  or  any  other 
crime  not  being  treafon  or  felon\-,  expreifed  in  the  warrant 
of  commitment,  or  for  debt  amounting  to  lOol,  he  fhall 
be  guilty  of  a  mlfdemeanor,  and  liable  to  fine  and  impri- 
fonment. 

And  if  any  perfon  fnall  afTift  any  prifoner  to  attempt  to 
efcape  from  any  conllahle.,  or  other  perfon,  who  fhall  have 
the  lawful  charge  of  him,  in  order  to  carry  him  to  gaol,  by 
virtue  of  a  warrant  of  commitment  for  treafon  or  felonv, 
(except  petty  larceny) ;  or  if  any  perfon  fhall  aflifl  any  feloti 
to  attempt  his  efcape  from  on  board  any  boat  or  veffel  carrying 
felons  for  trar}ft>ortation.,  or  from  the  contrcu^or  for  the  tranf- 
portationof  fuch  felcjus,  or  liis  agents,  he  fhall  he  guilty  oi 
felony,  and  be  tranfported  for  feven  years. 

All  profecutions  on  this  ad  to  be  commenced  within  a 
year  after  the  efFence  commirted. 

A.   In- 
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A.   Indiclment  againfl:  a  conftabic;  for  an  cfcapc. 

Weftmorland.   ^'~T~^  HE  Jurors  for  our  lord  the  king  upon 

X      their  oath  prejent^  'J  hat  on  the 

day  of in  the  year  of  the  reign  of at 

in  the  county  aforejaid^  one  A.I.  of came  hefort 

J.  P.  ejqiiire^  then  and  yet  one  of  ihejufiices  of  our  f aid  lord 
the  kingy  ojjigned  to  keep  the  peace  in  the  f aid  county,  and  alio 
to  hear  and  determine  aivers  felonies ,  trefpafjcs,  and  other  nuf- 
demeanors  in  the  faid  counfv  committed  \  and  the  fiid  x\.  1.  dtd^ 
then  and  thrre^  on  his  oath^  before  the  fame  jujHce,  charge^  ac- 

cufct  and  give  information  againf}  one  A,  O.  of  • afore- 

Juidf  in   the  county  aforefuid,  yeoman^   for  a   certain   jnifde- 

meanor^  in  taking  fjh  out  of  the  pond  of at /;;  the 

faid  county  [or,  as  tlie  offence'lliall  be  :  ]  IVhereupon  he  the 
faid  ^.  P.  the  jufhce  eforcjaid,  did  then  and  there^  to  wit ^  at 
aforefaidy  in  the  cowJy  aforefaid,  make  a  certain  war- 
rant., wider  his  hand  and  feal,  in  due  form  of  law,  directed  1 9 

the  confiable  of •  aforefaid,    in  the  county  aforefaid., 

thereby  requiring  him  the  J  aid  conjlable  to  take  the  body  of  the  ■ 
faid  A.  O.   and  bring  him  before  the  faid   [.  P.  the  juflice 
aforefaid,  to  anjwer  to  fuch  mailers  and  things  as  Jhou'.d  be  al- 
hdged  againfl  him,  touching  the  jaid  mifdemeanor :  Il'hich  faid 
warrant,  afterwards,  to  wit,  on  the  Jame  day  and  year  above- 

vientioned,  at  aforejaid,  in  the  county  aforcjaid,  was 

delivered  to  one  A.  C.  then  being  con  fable  of afore- 
faid, in  due  form  of  law,  to  he  executed  \  by  virtue  of  which 
Jaid  warrant  the  faid  h.  C  ,  afterwards,  to  wit,  on  the  faid 
■ day  of in  the  year  aforefaid,  at afore- 
faid, in  the  faid  county,  did  take  and  arrejl  the  body  of  the 
Jaid  h.  O.  andhimthefaid  A.  O.   in  his  cuflody  for  the  caufe 

aforefaid,    had :    Nevcrthelefs,    the  faid   A.    C.    of . 

aforefaid,  in  the  county  aforejaid,  yeoman,  afterward,  to  wit^ 

on  the  faid day  of — ■ —  in  the  year  aforejaid,  the  duty 

of  his  olfce  in  that  part   not  regarding  at aforejaid,  in 

the  county  aforefaid,  unhrafidly  and  negligently  did  per7nit  the 
faid  A.  O.  to  ej'cape,  and  go  at  large,  out  of  the  cufody  of 
him  the  faid  A,  C.  to  the  great  hindrance  of  Jujlice,  in  con- 
tempt of  our  faid  hrd  the  king,  and  of  his  laws,  and  againfl 
the  peace  of  our  faid  lord  the  king,  his  cro-ivn  and  dignity. 

Kfchfat.     See  JTo^fCitUrr. 


526 


And  herein  alfo  of  soods  waived. 
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•Eftr-y,  what.      i.    T?  STRAY  is,  where  any  horfeSy  fjeep,  hogs,  heajls,  or  1 
Xl/  jwansy  do  come  into  a  lordjlnp,  and  are  not  owned  by 
any  man.     Kitch.  23. 

Tiliere  any  horfes,  Jheep^  ^ogSy  beajlsy  or  fwans~\  Bees^  and 
ether  creatures  of  a  wild  nature,  are  not  within  this  de- 
fciiption,  and  therefore  not  to  be  reckoned  amongft  llrav 
goods:  neverthelefs  it  feemcth  tliat  a  fwarm  of  bees,  of 
which  the  owner  hath  loll  fight,  and  confequently  can 
ntakc  out  no  property,  may  be  feized  for  the  ufe  of  the 
king,  or  of  the  lord  of  the  manor  ;  for  it  is  a  maxim  of  the 
common  law,  that  fuch  goods  whereof  no  one  can  claim 
property  do  belong  to  the  king ;  and  that  which  the  king 
hath  he  may  grant  to  another,  and  confequently  another 
may  prefcribe  to  have  tlie  fame,  within  fuch  a  precinO:  or 
lordfhip.  And  therefore  it  is  faid,  that  if  any  take  honey 
or  fwarms  of  bees  within  the  demefne  of  the  lord,  it  is 
inquirable  in  the  court  baron.    Kitch.  1 14. 

Szvans~\.  Swans  that  be  unmarked  and  wild  (being  at 
large  and  abroad)  may  be  feized  by  the  fheriff  for  the  ufe 
ef  the  king,  by  his  prerogative.    Dalt.  Sher.  80. 

Alfo  fwans  marked  and  tame  may  be  eftrays.  Kitch. 
86.  But  it  feemeth  that  no  other  fowl  can  be  eftray. 
Woody  h.  1.  c.  2. 

Do  come  into  a  lo7-dJhip~\  That  is,  where  the  goods  have 
no  right  to  be  ;  and  therefore  an  eftray  cannot  be  in  fuch 
place,  where  the  party  hath  a  right  of  common.  Dalt. 
Sher.  79. 

And  are  not  czvned  hy  any  manl^  Whereupon  (as  hath  been 
iaid)  the  property  accructh  to  the  king ;  and  the  cattle  of 
.  the  king  cannot  be  cllrays,  nor  forfeited  as  luch  to  the  lord 
of  the  manor.    Kitch.  81. 
Waif,  what.  2.  Waif  is,  where  a  felon  in  purfuit  wai\'eth  the  goods ; 

or  where  the  felon,  for  fear  of  being  apprehended,  think- 
ing that  a  purfuit  was  made,  having  them  with  him  in  his 
poUellion,  fleetli,  and  waiveth,  calleth  away,  or  goeth  from 
the  goods :  in  thefe  cafes,  they  Ihall  be  faid  to  be  waived 
in  law.  But  if  he  hath  not  the  goods  with  him,  when  he 
fleeth  being  purfued,  or  for  fear  to  be  apprehended,  they 
are  not  waived  nor  forfeited,  but   the  owner  rpay  take 

them 
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them  when  he  will,  without  any  frefli   full.     5  Co.  109. 
D(ilf.  Sber.  78. 

But  if  the  thief  in  his  flight  waive  them,  there  the  goods 
are  forfeited  to  the  king  or  lord  of  the  Uberty  by  the  com- 
mon law,  if  the  felon  upon  frelh  fuit  was  not  attainted  at 
the  fuit  of  the  owner  of  the  goods :  And  the  reafon  why 
waif  is  given  to  the  king,  and  that  the  party  fliall  lofe  his 
property  in  fuch  cafe,  is  for  default  in  the  owner  that  he 
purfued  not  frefhly  to  apprehend  the  felon;  for  it  eoncern- 
eth  the  publick  that  crimes  do  not  remain  unpuniflied.  And 
therefore  the  law  hath  impofed  this  penalty  upon  the  owner, 
that  if  the  thief  by  his  induftry  and  frefh  luit  be  not  at- 
tauited  at  his  fuit,  in  an  appeal  of  the  fame  felony,  he 
fliall  lofe  for  his  default  all  his  goods  which  the  thief  at 
the  time  of  his  flight  waived:  But  if  the  thief  had  them 
not  with  him  when  he  fled,  having  peradventure  hid  them, 
there  no  default  can  be  in  the  party  ;  and  therefore  they 
fliall  not  be  forfeited,  for  if  he  uiakelh  frefh  fuit  after  no- 
tice of  the  felony  it  fuHiceth.     5  Co.  109. 

3.  Heretofore  waifs  and  llrays  were  the  finder's,  by  the  Seizure  thereof 
law  of  nature ;  and  afterward,  the  king's,  by  the  law  of   ^  *  *       ' 
nations.     Dalt.  Sher.  79. 

Thus,  one  as  a  bailiff  or  fcrvant  to  the  fheriff  feized  a 
horfe  as  an  eftray  to  the  king's  ufe,  and  proclaimed  iiim, 
according  to  law,  and  after  the  year  and  day  fold  him, 
and  the  fheriff  accounted  him  in  the  exchequer.  J^alt, 
Sher.   80. 

But  now  kings  have  granted  this,  and  fuch  like  prero- 
gatives, unto  their  fubjefls,  within  their  liberties;  fo  that 
w^aifs  and  {Irays  are  in  many  places  the  lord's  of  the  fran- 
chife  where  they  are  found.     Dalt.  Sher.  79. 

And  therefore  waived  goods  and  eflrays  fhall  he  feized  by 
the  ofRcer  of  the  king,  to  the  ufe  of  the  king;  or  by  the 
ofhcer  or  bailiff  of  the  lord,  who  hath  fuch  things  by 
grant  of  the  king,  or  by  prefcription,  to  the  ufe  of  the 
lord.     Dolt.  Sher.  80. 

But  if  one  have  a  waif,  and  it  be  taken  out  of  his  manor, 
he  fliall  have  trefpaji  without  fcizing,  and  though  he  do  not 
fcizc  it.     Kitch.  81. 

4.  It  fecmeth  to  be  agreed,  that  v.-aifs  and  flrays  ought  Rfcchimins  tf^ 
to  be  proclaimed  in  the  two  next  market  towns  ;  and  that  8oo«^»  Itued, 

if  they  are  not  proclaimed,  the  ovvner  may  take  the  flray 
goods  again  at  any  time:  And  it  feemcth  to  be  the  gene- 
ral tenor  of  the  old  books,  that  they  ought  alfo  to  be  pro-- 
claimed  in  the  church:  Which  courfe  it  feemeth  bcff  to 
follow;  to  the  end  that  the  owner,  who  in  this  cafe  is  no 
wrong  doer,  may  have  a  reafonable  mean  to  come  at  his 
goods  again ;  that  is  to  fay>  that  the  goods  be  proclaimed 

at 
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at  the  Icafl  thrice,  to  wit,  in  the  two  market  towns  next 

adjoining  to  the  place  where  they  ft  rayed,  on  the  market 

days  ref|)e(flively,  and  at  the  church  door  on  a  Sunday^  as 

the  people  come  out  of  the  church.     Kitcb.  23,  81,  105. 

Dalt.  Sher.  79.     Cro.  EUz.  716. 

How  waifs  or  r.  And  they  ought  to  be  wreathed  ;  and  to  be  put  in  fome 

ftrays  are  to  be     r  1  1  •  1  j  •  ^     r 

bept.  ieveral  ground  in  an  open  place,  and  not  \\\  any  covert  or 

wood,  that  the  owner  may  have  a  view  of  them ;  for  if 

they  he  in  covert  the  property   is  not  changed,  tho'  they 

be  there  a  year  and  a  day.     Kitch.  23. 

An  ellray  is  not  to  be  ufed  in  any  manner,  except  in  cafe 
of  necefTity,  as  to  milk,  a  cow,  or  the  like;  but  not  to  ride 
an  horfe,  for  within  the  year  and  day  he  hath  not  any  pro- 
perty in  him.     Cro.  yac.  147,  8. 
Owner  claim-         6.   He  who  taketh  an   ejiray.,  may  keep  it  until   he  be 
*"S»  fatisfied  for  the  finding,  keeping,  and  proclaiming  thereof. 

Dalt,  Sher.  79. 

But  the  owner  (if  it  be  within  the  year  and  day)  may 
take  it  without  telling  any  marks,  or  maknig  any  proof  of 
property ;  but  this  may  be  done  upon  the  trial,  if  contefl- 
ed.     I'SalL  686. 

And  the  lord  ought  to  make  a  demand  of  what  the 
amends  fhould  be  ;  and  then  if  the  party  thinks  the  de- 
mand unreafonable,  he  may  tender  fufficient  amends;  and 
if  the  lord  fhall  not  accept  it,  this  fliall  be  fettled  by  the 
jury  upon  trial. 

But  it  is  fufficient  in  this  cafe  to  tender  amends  general- 
ly^ without  exprefTing  any  certain  fum.  For  there  is  a 
difference  between  this  cafe,  and  that  of  a  tender  of 
amends  for  trefpafs.  In  that  of  a  trefpafs,  it  the  defendant 
pleads  a  tender  of  amends,  he  mull  ihew  what  he  tendred ; 
for  he  muft  tender  a  certain  fum.  And  the  law  puts  this 
difficulty  upon  him,  becaufe  he  is  the  wrong  doer  :  But 
the  owner  of  the  ftray  {as  hath  been  faid)  is  no  wrong 
doer;  and  it  is  impoffible  he  fhould  know  how  long  his 
beaft  hath  been  in  tjie  lord's  cuftody,  nor  how  much  will 
make  a  proper  fatislatdon.     2  Salk,  686. 

In  the  cafe  of  goods  waived;  the  owner  may  feize  them 

twenty  years  after,  if  the   lord   of  the  franchife,  nor  th« 

king  fcized   before  ;    but   if  they  are    feized,    then    they 

;,       become    forfeited    to    the    king   or   lord   of    the   liberty. 

Kitch.  82. 

.,  And  this  forfeiture  is  not  like  a  flray,  where  tho'  the 
lord  may  feize,  yet  the  party  who  is  the  owner  may  retake 
them  within  the  year  and  day;,  but  here  the  true  owner 
cannot  ftize  his  own  goods,  tho'  upon  frelh  fuit  within 
the  year  and  day.      i  H.  H.  541. 

But 
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But  this  Is  not  an  abfolute  lofs  of  the  owner's  goods, 
but  rather  an  expedient  fettled  by  law,  to  drive  the  owner 
to  co.ni'ict;  the  felon  by  profecuting  his  appeal ;  and  there- 
fore if  he  make  frefh  fait,  and  profecutc  his  appeal,  and 
the  felon  be  thereupon  convitl  or  attaint,  and  the  frefh  fuit 
be  enquired  and  found  by  verdi(5l  or  inqueft  of  office, 
he  [hall  have  rcltitution  of  the  goods  fo  waived,      i  H.  H. 

7.  Waifs  and  ftravs,  not  claimed  within  the  vear  and  Property  ace m- 
day,  are  the  lord's,     ^//f/*.  23,  80,  81.  '  o"ffnoVcl!im'''' 

For  where  the  lord  hath  by  a  year  and  a  day  a  beaft, 
and  it  be  cried  in  the  church  and  markets^  the  property  is 
changed.      Kitch.  80. 

That  is  to  fay,  after  he  hath  had  the  bead  a  year  and 
day  from  the  time  of  the  proclamation,  and  not  from  the 
time  of  the  felzure:  for  after  the  firll  proclamation  it  be- 
cometh  an  eftray,  but  not  fooner.      1 1  Mod.  89. 

If  the  eflray  within  the  year  eflrav  out  of  the  manor, 
the  lord  may  chafe  back  the  eftray  unlefs  it  be  feized  by 
another  lord  who  hath  eftrays ;  but  if  It  be  feized  by  fucli 
other  lord,  then  the  firft  hath  loft  all  pofhbility  of  his  gain- 
ing the  property,  and  the  other  lord  ought  to  proclaim  it 
lie  novo.      Finch.  177.      Kitch.  81.      Hutt.  67. 


Clireat. 

I.T7STREAT    fextraSIurnJ  is  ufed    for   the  true   copy  Eftreat,  what, 

£_>  or  note  of  fome  original  writing  or  record,  and 
cfpeclally  of  fines  and  am.erciaments,  impofed  in  the  rolls 
of  a  court,  to  he  levied  by  the  bailiff  or  other  officer. 

2.  The  jufticcs  and  judges  before  whom  fines  or  amer-  Ma'<ing  out  the 
claments  fhall   be,  fhall   charge   dje  clerks  of  the  eflreats,  ^  ^^^^'' 

by  their  oath  to  be  made,  that  they  make  the  rolls  of  fuch 
eftreats  diflinftly,  by  exprefs  words,  of  the  caufe  of  the 
lofs,  of  the  term  of  the  year,  and  the  nature  of  the  writ, 
and  betwixt  what  parties  fuch  ilfues  or  amerciaments  fhall 
be  loft,  as  well  in  the  king's  fuit,  as  irt  the  fuit  of  the 
party.     7  H.  4.  c.  3. 

3.  All  clerks  of  the  peace,  and  town  clerks,  fhall  de-  Delivering  the 
ilver  to  the  fheriif,  within  20  days  after  Sep.  29,  yearly,  ^^'^^  ^^  ^^'^ 
a  perfe6>  eftreat  or  fchedule  of  all  fines,  IfTues,  amercia-      '^'  ' 
mcnts,  and  other   forfeitures  whatfoever,  forfeited  in  any 

felhons  before  AHchaclmas\   on  pain   of  50 1,  half  to  the 
Vol.  I.  '        M  m  ki;ig, 


court  ol  exclie 
quer 
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king,  and  half  to  him  that  fhall  fue.     22  y  23  C.  2.  c.  -11^ 

/•  7'  «•. 
And  into  the          4.   And  fhall  alfo  yearly,  on  or  before  the  fecond  Mon- 

" '  day  after   the  morrow  of  All  Souh^  dtlivcr  into   the  court 

of  exchequer,  a  duplicate,  certificate,-  and  eflreat  of  luch 
eftreats  and  fchedules,  fo  delivered  to  the  fhcriif ;  on  the 
,  like  pain  of  50 1.  id.  f.  8.  And  likewife  they  may  be 
further  amerced  by  the  barons  of  the  exchequer.  3  G. 
c.  15./.  12.. 

And  upori  delivery  thereof,  they  fliall  take  the  following 
oath,  to  be  adminiftered  by  one  of  the  barons  : 

^^  You  fhall  fwear,  that  thefe  eftreats  now  by  you  dc- 
*'  livered,  are  truly  and  carefully  made  up  and  examined ; 
*^  and  that   all   fines,-  ilfues,  amerciaments,  recognizances^ 
*'  and  forfeitures  which  were  fet,  loft,  impofed,  or  forfeit- 
*'  ed,  and   in   right   and  due    courfe  of  law  ought  to  be 
*'  eftreated  in  the  court  of  exchequer,  are,  to   the  beft  of 
"  your  knowledge  and  underftanding,  therein  contained; 
"  and  that  in   the  fame  eftreats  are  alfo  contained  and  ex- 
"  preffed  all   fuch   fines,  as  have  been  paid  into  the  court, 
"from  which  the    faid    eftreats    are    made,  without    any 
"  wilful  or  fraudulent  difcharge,  omiflion,  mifnomer,  or 
"  defeft  whatfoever :    So  help  you    God."      4  ^  5  /F". 
c.  24.  /.  5. 
Penalty  of  mak-       5.  And  if  he  fl:-all  withhold,  or  mifcertify  the  fame,  he 
ing  deiault.         ^^^jj    ^^^i^^^^   tj-gi,]^  .  ^jalf  to   the   king,    and  half  to    him 
that  Ihall  fue  ;  and  fhall  alfo  lofe  'his  office,  and  be  incapa- 
'  b}e   to  hold  any  office  in  the  revenue.     22  cif  23  C  2. 
r.  22.  /.  9. 
party  coming  in       6.    If  recogni/^ances   be  eftreated   into    the    exchequer, 
after  the  eiti  eat.  jj^^-gyfe  pot    pundlually  complied   with;  yet    if  the  party 
appears  and  takes  his   trial  the  next  feffions,  or  otherwife 
performs  what  he  was  bound  to  by  the  recognizance  as  the 
cafe  ftiall  be,  he  may  compound   for  a  very   fmall  matter 
in   the  court  of  exchequer:  .becaufe   the  effe6i,  tho'    not 
the  exaft   form   of  the  recognizance,    is  complied   with< 
10  Mod.  278. 
Procefs  for  levy.       y.  Where  any  fine  or  forfeiture   fliall  be  paid  to   the 
*"2«  fherifF,  clerk  of  the  peace,  or  other  officer,  gnd  fo  certi- 

fied into   the  exchequer ;  procefs  fliall  be   awarded  to  the 
fherifF  againft 'fuch  perfon  tor  levying  the  fame.     22  ^  23 
6".  2.   c.  22.  /.  iO. 
.sherifT's  duty  in       8.  And  in  levying,  the  flieriff  fhall   fhew  the  eftreats 
levying.  under  the  leal   of  the  exchequer,  to   the   party  indebted ; 

on  pain  of  treble  damages  to  the  part)',  and  fine  to  the 
king,  on  convi61ion  before  the  juftices  of  the  peace,  or 
other  juflices.     4.2  Ed.  3.  c.  9.    , 

9.  And- 
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9.  And  the  (heriff  lliall  make  no  eilreats  to  levy  his  own  EOreats  in  the 
amerciaments  (that  is  to  fay,  in  the  torn),  till  two  jiifiices  '^'"' 
( I  ^.)  to  be  named  at  Alichachnas  fefTions  by  the  cnjlos  rotu- 
lorum,  or  in  his  abfence  by  the  eideft  in  the  commiflion, 
have  infpeded  his  books;  and  the  faid  eftreats  fhall  be 
indented  betwixt  the  faid  juftices  and  (lierifF,  fealed  with 
their  feals,  the  one  part  to  remain  with  the  juftices,  and 
the  other  with  the  IherifF:  And  the  perfons  who  Ihall  ga- 
ther the  faid  amerciaments,  fhall  be  fworn  by  the  laid 
juftices,  that  they  (lull!  lake  no  more  than  is  forfeited,  and 
Contained  in  the  faid  eftreats.      ii  //.  7.  c.  15. 

Form  of  the  cftieat. 

Weftmorland.      i\  ^  extracf  of  all  the  ijfucs^  fines,  arjiercia- 

JT  Jl   nienls  and  recognizances.  Jet,  loji,  im- 

pofed  and  forfeited  to  our  fovereign  lord  the  king^  at  the  general 

quarter  fejjions  of  the  peace  of  our  faid  lord  the  king,  holden 

at  in  and  for  the  faid  county  of on the  ■ ■ 

day  of in   the  ~ year   of  the  reign   of . 

before efquires,  jujlices    of  our  faid  lord  the   king, 

afftgned  to  keep  the  peace  in  the  faid  county,  and  alfo  to  hear  and 
determine  divers  felonies,  trefpajji-s,  and  o?her  ntifde7neanors  in 
the  faid  county  committed^  Joihua  Nichoiron,  gentleman,  clerk 
of  the  peace  for  the  county  aforefaid,  then  and  there  attending: 

Of  A.  O.  late  of in  the  faid  county,  labour^ 

er,for  a  trefpafs  and  affault  at •  aforefaid,  in 

the  faid  county,  zvhereof  he  is  indited  and  conviFied-^ 

his  fine  fet  at  five  fi)illings,  which  he  paid  to  thefijerijf    1.  s.  d. 

in  court  -  -  -050 

Of  A..  O.  of in  the  faid  county,  yeoynan,  be- 

caufe  he  came  not  now  here  to  anfwer  to  fuch  things  as 
againfl  him,  on  the  part  of  our  faid  lord  the  king, 
fijould  be  objeSled,  as  by  a  certain  recognizance  taken 
before  J.  P.  efjuire,  one  of  the  jufiices  of  our  faid 
lord  the  king,  affigned  to  keep  the  peace  in  the  feud 
county,  he  undertook  -  -  lO  o  O 

Of  K.  S.  of in  the  faid  county,  yeoman,  one 

of  the  pledges  of  the  faid  Pi..  O.   becaufe  he  had  him 

not  to  anfiier  as  above  -  -  500 

Of  B.  S.  of in  the  faid  county,  yeoman,  the 

ether  of  the  pledges  of  the  faid  A.  O.  for  the  like         500 
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/.  Cf  evidence  in  general. 

II.  Of  zvritten  evidence. 

III.  Of  the  evidence  of  witneffes. 

.IV.  Of  procefs  to  caufe  izitneffes  to  appear^ 
V.  Of  the  manner  of  giving  evidence, 

I.  Of  evidence  in  general. 

£vidence,  what.  I.TTVIDENCE  in  legal  underflanding,  doth  not 
jPi^  only  contain  matters  of  record,  as  letters  patents, 
fines,  recoveries,  uirolmcnts,  and  the  like,  and  writings 
under  feal,  as  charters  and  deeds,  and  other  Writings 
without  feal,  as  court  rolls,  accounts  and  the  likc^  but 
in  a  larger  fenfe  it  containeth  alio  the  teftirrionv  of  wit- 
nelTcs,  and  other  proofs  to  be  produced  and  given,  for  the 
finding  of  any  ifTue  joined  between  the  parties.  And  it  is 
called  evidence,  becaufe  tlierehy  the  point  in  ilfue  is  to  be 
made  evident  to  the  jury,  i  /«//.  -283. 
Tiie  hell  evi-  2.  But  it  is  a  general  rule  in  all  cafes,  civil  and  cri- 

^uKcis  rcquir-  j-j^-jj^a]^  j^g  bef]-  evidence  that  may  be  had,  or  that  the  na- 
ture of  the  thing  will  bear,  is  to  be  given  ;  and  it  is  upon 
this  reafon,  that  a  copy  of  the  record  is  admitted,  becaufe 
one  cannot  have  the  record  itfelf;  but  a  copy  of  a  copy 
will  not  do.     Lflw  of  Evid.  286. 

3.  Many  times  juries,  together  with  other  matter,  are 
much  induced  by  prefumptions:  whereof  there  are  three 
forts,  violent,  probable,  and  light  or  temerary.  Violent 
prefumption  many  times  amounts  to  full  proof;  as  if  one 
be  run  through  the  body  with  a  fword  in  a  houfe,  whereof 
he  inftantly  dieth,  and  a  man  is  feen  to  come  out  of  that 
houfe,  with  a  bloody  fword,  and  no  other  man  w^as  at  that 
time  in  the  houfe.  Probable  prefumption  moveth  little  ; 
but  light  or  temerary  prefumption  moveth  not  at  all. 
J  Lifi.  6. 

If  all  the  witncfTes  to  a  deed  be  dead  (as  no  man  can 
keep  his  witnefies  alive,  and  time  wcareth  out  all  men) 
then  violent  j)refumption,  which  flands  for  a  proof,  is 
continual  and  quiet  potTeflion  ;  altho*  the  deed  may  receive 
credit  from  a  comparing  of  feals,  writing,  and   tlie  like. 

1  Inf.  6. 

What  numher         4'  The  common  law  did  not  require  any  certain  num- 
of  witncirts  aie  ber  of  witncfTes,  for  the   trial   of  any  crime  whatfoevey, 

2  Hdiu.  428. 


riefumptive 

evidence. 


lc<}uired. 


And  before  a  jiiftice  of  tlie  peace  in  divers  cafes,  one 
wltnefs  is  fufficicnt  to  convid:!  an  offender;  the  fame  bein" 
direded  by  fpecial  llatutes. 

But  in  cafe  of  high  treafon,  whereby  corruption  of  blood 
fhall  be  made,  no  perfon  fhall  be  attainted,  but  upon  the 
oaths  of  two  witnelfes,  either  both  to  the  fame  overt  a61j 
or  one  of  them  to  one,  and  the  other  of  them  to  another 
overt  z<El  of  the  fame  treafon.     '7  //''.  c  3.  f.  2. 

In  like  manner,  in  thofe  courts  whiclx  proceed  by  the. 
rules  of  the  civil  law,  as  the  fpiritual  court,  and  the  courts 
of  equity,  two  vritnefles  are  generally  reqviired  :  and  the 
reafon  why  the  civil  law  requires  two  witnelfes  is,  becaufe 
their  trial  is  by  witneffes,  ap.d  not  by  a  jury  of  tv/clvc  men. 
But  where  the  trial  is  by  verdict  of  twelve  men,  there  the 
judgment  is  not  given  upon  witntiTes,  or  other  kind  of 
evidence,  but  upon  the  verdict ;  and  upon  fuch  evidence 
as  is  given  to  the  jury,  they  give  their  verdict.  I  /;//?, 
6.  h.      Ploivd.  \1.  a. 

By  29  6'.  2.  t-.  3.  /.  5.  Devifes  of  lands  fhall  be  at- 
tcRcd  by  three  witnelfes  at  the  leafl. 

//.  Of  writte7i  evide?He. 

1.   Ads  of  parliament  relate  either  to  the   kingdom   in  AcIs  of  parlja- 
general,  and  are  therefore  called ^g-tv/^/W  acts  of  parliament;  nient, 
or  only  to  the  concerns  of  private  perfons,  and  are  thence 
called />r;W/^  afts  of  parliament.      Theory  of  Ei'uL  1. 

A  general  acl  of  parliament  is  taken  ,?Jiotice  of  by  the 
judges  and  jurv,  v/ithout  being  fhewed ;  and  hence  it  is 
that  it  hath  been  faid,  that  the  printed  ffatute  book  is  good 
evidence  of  general  a6ts  of  parliament;  not  that  the 
printed  llatutes  are  the  perfe6l  and  authentic  copies  of  the 
records  themfelves,  but  every  perfon  is  fuppofed  to  know 
the  law  ;  and  therefore  the  printed  flatutes  are  allowed  to 
be  evidence,  becaufe  they  are  the  hints  gf  that  which  is 
fuppofed  to  be  lodged  ni  every  m.an's  mind  already,  id. 
2,  8. 

But  in  the  cafe  of  private  afts  of  parliament,  the  printed 
ftatutc  book  is  not  evidence,  though  reduced  into  the  fame 
volume  with  the  geiKral  ftatutes;  but  the  party  ought  to 
have  a  copy  compared  with  the  parli.iment  roll;  for  they 
are  not  confidered  as  already  lodged  in  the  minds  of  the 
people,     id.  8. 

However,  a  private  aft  of  parliament,  that  is  in  print, 

ivhich   concerns   a   whole    county    (as  the   a6t  of  Bcdforii 

l^fvelj  pr  a  large   body  of  i)eoplc  (as   the  whole   clergy  in 
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general)  hath  been  allowed  to  be  given  in  evidence,  with- 
out coKiparing  it  with  the  record  ;  and  thefe  things  arc  the 
rather  admitted,  becaure  they  gain  loine  autp.ority  from 
being  printed  by  the  king's  printer;  and  behdes,  from  the 
notoriety  of  the  fuhjeft  of  them,  they  are  fuppt^fcd  not  to 
be  whollv  unknowii.      id.  8. 

2.  Records  of  the  king's  courts  prove  themfelvcs,  and 
cannot  be  proved  by  Avitneffcs.  But  copies  of  them  mull 
be  proved  by  witnelTes,  and  then  they  are  good  evidence. 
No  razure  or  interlining  {hall  be  intended  in  them.  But 
the  furell  way  is,  to  exemplify  a  record  under  the  great 
feal,  or  at  leafl  under  the  feal  of  the  court.      lo  Co.  92. 

And  nothing  fhall  be  admitted  as  evidence  of  what  was 
done  at  another  trial,  till  the  record  of  that  trial  be  pro- 
duced.     Read  Evid. 

But  a  record  of  a  criminal  convidlion  (hall  not  be  given 
in  evidence  in  a  civil  aftion ;  becauie  fuch  convidlion 
might  have  been  upon  the  evidence  of  a  party  intereffed 
in  the  civil  a6tion.  Cajes  in  the  time  of  lord  Hardzviche^ 
312. 

3.  There  are  alfo  other  publick  matters  that  are  not  re- 
cords, as  court  rolls,  and  tranfaftions  in  chancery  ;  and 
of  thefe,  copies  may  be  given  in  evidence.  Theory  of  Evid. 
22,-23. 

The  rcafon  why  the  proceedings  in  chancery  are  not  re- 
cord is  this,  becaufe  they  are  not  the  precedents  of  juftice  ; 
for  the  judgment  tjiere 'is,  according  to  equity  and  good 
confcience,  and  not  according  to  the  laws  and  cuffoms. 
And  the  reafon  why  any  record  is  of  validity  and  authority 
is,  becaufe  it  is  a  memorial  of  what  is  the  law  of  the 
nation  ;  now  chancery  proceedmgs  are  no  memorials  of 
the  laws  of  England^  becaufe  the  chancellor  is  not  bound 
to  proceed  according  to  the  laws,     id,  23. 

The  rolls  of  a  court  baron  are  evidence ;  for  they  are 
the  publick  rolls,  by  which  the  inheritance  of  every  te- 
nant is  preferved  ;  and  they  are  the  rolls  of  the  manor  court, 
wl.tch  was  anciently  a  court  of  juftice  relating  to  all  pro- 
perty within  the  diftricSt.      id.  43. 

4.  Depoficions  of  witneffes  may  be  read  when  the  wit-' 
nefs  is  dead,  but  not  when  the  v/itnefs  is  living  •■,  for  whilft 
the  witnefs  is  living,  they  are  not  the  beft  evidence  the 
nature  of  the  thing  is  capable  of.      Theory  of  Evid.  30. 

Yet  thev  may  be  read  when  a  witnefs  is  fought  and  can- 
not be  found  ;  for  then  he  is  in  the  fame  circumflances, 
as  to  the  party  that  is  to  ufe  him,  as  if  he  were  dead,     id. 

So  if  it  is  proved  that  a  witnefs  was  fubpoenacd,  and  fell 
fick  by  the  vva)" ;  for  in  this  caic  iikcwife,  the  depofition  is 

the 
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JtKe  beft  evidence  that  can  be  had,  and  that  anfvvers  what 
the  law  requires,     id. 

But  a  depofition  cannoi  be  given  in  evidence  againft  any 
perfon  that  was  not  party  to  the  fuit ;  and  the  rcafon  is, 
bccaufe  he  had  not  Hberty  to  crols-examine  the  witnefs  ; 
^nd  it  is  againft  natural  juftice,  that  a  man  ihould  be  con- 
cluded by  proofs  in  a  caufe  to  which  he  was  not  a  pa^ty. 
For  this  reafon,  depohtions  iu  chancery  Ihall  not  be  read 
for  or  againft  the  defendant  upon  an  information  or  in- 
4i(5lraent,  for  the  king  was  no  party  to  the  iuit.     id. 

Yet  this  rule  admits  of  fome  exceptions ;  as  particu- 
larly, in  all  cafes  where  hearfay  and  reputation  a^e  cvi- 
•dence  ;  for  undoubtedly  what  a  witnefs,  whq  is  dead,  hath 
fworn  in  a  court  of  juftice,  is  of  more  credit  than  v/hat 
another  perfon  fwears  he  hath  heard  him  fay.  So  a  depo- 
fition taken  in  a  caufe  between  other  parties,  will  be  ad- 
mitted to  be  read,  to  contraditl  what  the  fame  witnef; 
fwears  at  atrial,     id.  30,  31. 

It  is  a  general  rule,  that  depofitions  taken  in  a  court 
not  of  record,  fhall  not  be  allowed  iij  evidence  elfe where. 
So  it  hath  been  holden  in  regard  to  depofitions  in  the  ec- 
clefiaftical  court,  tho'  the  witneffes  were  dead.  So  where 
there  cannot  be  a  crofs-examination,  as  depofitions  taken 
before  commiflioners  of  bankrupts,  they  (hall  not  be  read 
in  evidence,     id.  33,  34. 

But  it  feems  to  be  fettled,  that  the  examination  of  an 
informer  taken  upon  oath,  and  fubfcribed  by  him,  either 
before  a  coroner  upon  an  inquifition  of  death,  or  before 
juftices  of  the  peace,  in  purfuance  of  the  ftatutes  oi  Phil. 
Sif  Mar.  upon  a  bailment  or  commitment  for  any  felony, 
may  be  given  in  evidence  at  the  trial,  if  it  be  made  out 
by  oath  to  the  fatisfa6lion  of  the  court,  that  fuch  informer 
is  dead,  or  unable  to  travel,  or  kept  away  by  the  means 
or  procurement  of  the  prifoner,  and  that  the  examination 
olfered  in  evidence  is  the  very  fame  that  was  fworn  before 
the  coroner  or  juftice,  without  any  alteration  whatfoever. 
2  Haw.  429. 

But  it  hath  been  adjudged,  that  it  is  not  fufficicnt  to  au- 
thorize the  reading  of  fuch  examination,  to  make  oath  that 
the  profecutors  have  ufed  all  their  endeavours  to  find  the 
witnefs,  but  cannot  find  him.      2  Hazv.  430. 

But  it  is  faid  to  have  been  adjudged,  by  the  court  of 
king's  bench,  in  the  7  IV.  (i  Salk.  281.)  upon  advice 
with  the  juftices  of  the  common  pleas,  on  an  indictment 
for  a  libel,  that  depofitions  taken  before  a  juftice  of  the 
peace,  relating  to  the  faft,  could  not  be  given  in  evidence, 
though  the  deponent  were  dead ;  and  that  the  rcafon  why 
M  ra  4  fuch 
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fuch  (Icpofitions  may  be  given  in  evidence  m  felony y  de- 
pends upon  the  ftatutes  of  Phil.  U'  Alar,  and  that  this  can- 
not be  extended  farther  than  the  pvticular  cafe  of  felonv. 
But  in  the  report  of  this  cafe,  5  Mod.  165.  it  is  faid,  that 
the  reafon  why  fuch  depofitions  could  not  be  read,  was  he- 
cauft  the  defendant  was  not  prefcnt  when  they  were  taken, 
and  therefore  had  not  the  benefit  of  a  crofs-cxamination. 
2  Haiu.  430. 

Anciently,  depofitiqns  taken  in  perpetiiam  ret  wcnioniam 
were  not  publifhed  till  after  the  death  of  the  witnelles,  be- 
caufc  they  were  no  evidence  while  the  witncffcs  were  liv- 
ing \  but  this  practice  was  found  very  inconvenient,  becaufe 
thereby  wifnefTes  became  fecure  in  fvvearing  whatever  they 
pleafed,  inafmuch  as  they  never  could  be  profecuted  for 
perjujy.     Theory  of  Evid.  32. 

What  a  man  himfelf,  who  is  living,  hath  fworn  at  one 
trial,  can  never  be  given  in  evidence  at  another  to  fupport 
him,  becaufe  it  is  no  evidence  of  the  truth  \  for  if  a  man 
be  of  that  lU  mind  to  fwear  falfply  at  one  trial,  he  may  do 
the  fanje  at  another  on  the  fame  inducements ;  but  what  a 
man  fays  in  difcourfi-,  without  premeditation  or  expeda- 
tion  of  the  caufe  in  qucRion,  is  good  evidence  to  fupport 
him,  becaufe  that  fliews  that  what  he  fvvears  is  not  frorji 
any  undue  influence.  But  if  a  man  hath  fworn  at  one 
trial  different  from  what  he  hath  fworn  at  another,  this  is 
good  evidence  as  to  his  difcredit.     id.  35. 

5.  Np  verdict  fl^all  be  giveri  in  evidence,  but  between 
fuch  who  were  parties  or  privies  to  it ;  becaufe  otherwifc  4 
man  would  be  bound  by  adecifion,  who  had  not  the  liberty 
to  crofs-examine :  and  nothing  can  be  more  contrary  to 
natural  juftice,  than  that  any  body  fhould  be  injured  by  a 
determination,  that  he,  or  thofe  under  whom,  he  claims, 
was  not  at  liberty  to  controvert.  Theory  of  Evid.  18,  19. 
And  a  verdidl  will  not  be  admitted  in  evidence,  without 
likewife  producing  a  copy  of  the  judgment  founded  upon 
it ;  becaufe  it  may  happen,  that  the  judgment  was  arreftcd 
upon  a  new  trial  granted.  But  this  rule  doth  not  hold, 
in  the  cafe  of  a  verdi6l  on  an  iflue  directed  out  of  chan- 
cery;  becaufe  it  is  not  ufual  to  enter  up  judgment  in  fuch 
cafe;  and  the  decree  of  the  court  of  chancery  is  equally 
proof  that  the  verditl  was  fatisfad.oiy,  and  Hands  in  force. 
id.  21. 
Sentence  or  6.  A  decree  in  chancer)'  may  be  given  in  evidence  be- 

»inal  judgment,  t^ygen  xhc  fame  parties,  or  all  claiming  under  them;  for 
their  judgments  mufl  be  of  authority  in  thefe  cafes,  where 
the  law  gives  them  a  .  jurifdi6lion  :  for  it  would  be  verv 
abfurd,  that  the  law  fhould  give  them  a  jurifditlion,  and 

yet 


Vcrdia. 


I 


€'Dititntt.  53? 

et  not  fuffer  what  is  done  by  force  of  that  jurifdiftlon  to 

e  full  proof.  Theory  of  Evid.  36,  37. 
And  note,  wherever  a  matter  comes  to  be  tried  in  a 
collateral  way,  the  decree,  fentence,  or  judcrment  of  any 
court,  ecclefialtical  or  civil,  having  competent  jurifditlion, 
is  conclufive  evidence  of  fuch  matter  :  and  in  cafe  the  de- 
termination is  final  in  the  court,  of  which  it  is  a  decree, 
fentence,  or  judgment,  fuch  decree,  fentmce,  or  judg- 
ment will  be  conclufive  in  any  other  court  having  concur- 
rent jurifdiction.      id.  37. 

7.  In  the  cafe  oi  Benjon  and  OUve  in  the  exchequer,  T,  A.-,cieiu  deed, 
3  G'.  2.  a  deed  was  offered  to  be  produced,  which  bore 

date  38  years  before,  without  proving  that  the  witneffcs 
were  dead.  And  allowed  by  the  court.  They  faid  that 
in  general  40  years  was  allowed  to  be  the  rule  ;  but  the 
courts  never  tied  themfelves  up  fIrifUy  to  that  rule,  but  -^q, 
38,  nay  35,  have  been  allowed  the  fame.  1  Barnard.  348. 
And,  E.  II  G,^2.  Porter  ?Lm\  GordjU.  Upon  a  trial  at 
bar,  a  deed  was  offered  in  evidence,  executed  36  years  ao-o, 
without  proving  the  hands;  which  was  oppofcd  bv  the 
other  fide;  but  admitted  by  tlie  court,  who  faid,  there 
was  no  fixed  rule  ^bout  it,  but  that  it  had  often  been  al- 
lowed, where  a  deed  was  but  25  or  30  years  old.  12 
kiner.  57. 

8.  In  cafes  where  writings  have  been  loft  bv  burning-  of  W:i'inj;s  lofi  or 
houfes,  by  rebellion,  or  when  robbers  have  deflroyed  them,  ''°"'^^'*''-  * 

or  the  like  ;  the  law,  in  fuch  cafes  of  nccefhtv,  allows 
them  to  be  proved  by  witnefFes,  Jenk.  19.  JFood^  h.  4. 
f.  4. 

If  a  man  dcflrovs  a  thing  that  is  defjgncd  to  be  evidence 
againll  hiinfclf,  a  fmall  matter  will  Jlipply  it  ;  and  there- 
fore the  defendant  having  torn  his  own  note  figned  l)v  hirn, 
a  copy  {worn  was  admitted  to  be  good  evidence  to  prove  it. 
L.  Raym.  731. 

Where  the  defendant  himfelf  has  the  deed  wliich  con- 
cerns the  land  in  queftion,  and  rcfufes  (after  notice)  to  pro- 
jduce  it:  a  copy  thereof  will  be  permitted  to  be  given  in 
evidence,  on  its  being  proved  to  be  a  true  copv.  And  iv' 
the  partv  has  no  copy,  he  may  produce  aw  abftract,  nay 
even  give  parol  evidence  of  the  contents ;  becaufe  in  fiicli 
cafe  \i  mav  be  impoilible  to  give  better  evidence.  In  rhil 
caufcs,  the  court  will  fometimes  oblige  parties  to  produce 
evidence  which  may  prove  againft  thcmlelves;  or  leave 
the  refufal  to  do  it  (after  proper  notice)  as  a  fh«'T)g  jire- 
fumption,  to  the  jury.  The  court  will  do  it,  in  manv 
c:alcs,  under  particular  circuinftanccs,  by  rule  before  tlio 
IjiaJ ;  cfpecially,  if  the  party  from  whom  the  production  is 
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wanted  applies  for  a  favour.  But  in  a  cnmlnal  or  penal 
caufc,  the  defendant  is  never  forced  to  produce  any  cx'x- 
dcnce ;  thougli  he  fiiould  hold  it  in  his  Iiands  in  court. 
Theory  of  Ev'uL  54.      Burrow.  Mansf.  2489. 

Where  an  original  note  of  hand  is  loft,  and  a  copy  of 
it  is  offered  in  evidence  to  ferve  any  particular,purpofc  in  a 
caufe;  iufficient  probabilitv  mufl  be  fhcwed  to  fatisfy  the 
court,  that  the  original  note  was  genuine,  before  the  copy 
will  be  aliovv^cd  to  be  read.  .  i  Atk.  446. 

But  by  lord //^'r^-'avVi^  Ap.  16,  1740.  On  exceptions 
to  a  mafter's  report.  Where  a  rent  charge  is  granted  by 
deed,  and  the  deed  happens  to  be  lofi,  the  plaintiff  cannot 
read  a  copy  in  evidence  at.lavv^j  but  mull;  either  fet  up  a 
prefcriptive  title  to  the  rent,  from  a  conflant  and  uninter- 
rupted payment,  or  he  niuft  bring  his  bill  in  equity,  to 
be  relieved  againft  the  accident  of  the  original's  being 
loft.  And  the  fame  rule  holds  in  cafe  of  a  bond;  for 
though  an  hundred  witneffes  could  prqve  the  fubftance  of 
it,  yet  it  is  not  fufficient  at  law,  for  the  plaintiff  muft  de- 
clare upon  it,  fetting  forth  that  he  produceth  it  in  court. 
lAtk.  61. 
vvntins  With  g^  ^j^   indenture  to  guide   the  ufes  of  a  common  reco- 

the  feai  torn  off.        7  ir       1    •     ■     •  i  l         1      r    1  sr 

verv,  was  oliereq  in  evidence,  but  tiie  ieals  were  torn  oil  ^ 

yet  it  beiiig  proved  to  have  been  done  by  a  little  boy,  it  was 
allowed  to  be  read.     Palm.  402, 

To  prove  the  taking  of  an  oath,  in  the  a6l  of  uniformity, 
a  certificate  was  produced  that  had  only  a  fmall  piece  of 
wax  upon  it.  By  TwiJ'den\  if  it  were  fealed,  tho'  the 
feal  was  broken  off,  yet  it  may  be  read,  as  we  read  reco- 
veries after  the  feal  broken  off;  and  he  faid,  he  had  feen 
an  adminiftration  given  in  evidence  after  the  feal  broken 
off,  and  fo  M'ills  and  deeds.  11  Mod.  1 1.  AI.  21  C.  2.' 
Clerk  and  Heath. 
t-etters  patent.  10.  If  upon  collateral  iffue,  it  is  to  be  proved,  that  fuch 
a  one  was  jultice  of  the  peace,  baronet,  or  the  like  ;  com- 
mon reputation  is  fufficient  proof,  without  fhewing  the 
commiflion,  or  letters  patent  of  the  creation.     Tr.  per  pais. 

347- 
Copv  of  a  will  II-  The  copy  of  the  probate  of  a  will  is  good  evidence, 
or  of  letie-s  of  where  the  will  itfelf  is  of  chattels ;  for  there  the  probate 
is  an  original,  taken  by  authority,  and  of  a  pubhck  na- 
ture :  otherwife,  where  the  will  is  of  things  in  the  realty; 
becaufe  in  fuch  cafe  the  ecclefiaftical  courts  have  no  autho- 
rity to  take  probates  ;  therefore  fuch  probata  is  but  axopy, 
and  the  copy  of  it  is  no  mure  than  tlie  copy  of  a  coi>y. 
-^SalL  154. 

The 
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The  ecclcfiaftlcal  court  never  grants  an  exemplification 
of  letters  of  adminiftratlon,  but  only  a  certificate  that  ad- 
jniniflration  was  granted  ;  therefore  where  a  lelTee  pleads 
aji  aiTiornment  of  a  term  from  an  adminiftrator,  fuch  certi- 
ficate is  good  evidence.  So  would  the  book  of  the  eccle- 
fiaflical  court,"  wherein  was  entered  the  order  for  granting 
vulminiftration.  So  would  the  copy  of  rhe  probate  of  a 
will,  be  evidence  of  fuch  an  one  being  an  executor,  but  a 
copy  of  the  Avill  would  not  be  evidence  of  it.  Kcmpton  and 
CroJ's^  E.  8  G.  1.     BuIIer's  Law  of  Niji  prius,  2^.6. 

12.  So  the  copy  of  the  court  roll  of  a  m.anor,  is  good  Other  copies. 
evidence;  as  alfo  the  copy  of  a  church-regifler,  tlie  copies 

of  town-books,  and  the  like;  for  where  the  original  itfelf 
is  good  evidence,  the  immediate  copy  thereof  is  alfo  good 
evidence.      Skin.  584.      L.  Rayni.  154. 

■  And  gerierally,  wherever  an  original  is  of  a  publick  na- 
ture, and  woidd  be  evidence  if  produced,  an  immediate 
fworn  copy  thereof  v/ill  be  evidence,  as  a  copy  of  a  bargain 
and  fale,  of  a  deed  inrolled,  and  the  like;  but  where  an 
original  is  of  a  private  nature,  a  copy  is  not  evidence, 
uniefs  the  original  is  loft  or  dellroyed.  3  Saik.  154.  H, 
8  ry.   Lynch  and  Clarke. 

On  a  warrant  to  a  conflable  to  diflrain  goods  by  virtue 
pf  an  acf  of  parliament;  the  conftahle  makes  diflrcfs,  arwl 
returns  the  overplus  to  the  offender,  but  keeps  the  war- 
rant. Relblved,  that  a  copy  of  the  warrant  in  this  cafe 
will  be  good  evidence.  6  Mod.  83.  M.  2  An.  Morley 
and  Stake/: 

So  a  copv  of  a  convi6lion  for  killing  game,'  was  agreed 
to  be  evidence  in  bar  of  an  action  brought  for  the  fame 
offence.  T'.  5  G.  3.  K.  and  Mid/am.  Burr.  Mausf. 
1720. 

13.  An  inquifition/)^/?  m/5/-/^;;/ is  evidence,  but  not  con- ^"<?"''"'''°°  P°^ 
clulive.      2  T.  Jones.  224.      M.  34  C.  2.      Earl  of  Thanet  "^°"  '^'"* 

V.  Fojlcr. 

14.  The  entry  of  the  names  and  titles  of  perfons  in  a  Parifh  rcgifter. 
church-book  either  for   marriages  or   births  is  evidence, 

but  not  conciufive  evidence  of  the  marriage  or  birth  of  any 
perfons,  unlefs  the  identity  of  the  perfon  (by  fuch  entries 
intended)  is  fully  proved,  and  alfo  flrcngthened  with  cir- 
cumflances,  as  'cohabitation,  the  allowance  of  the  parties 
thcmfelves,  and  the  like.      12  Vtn.  89. 

15.  Rolls  or  ancient    books    in   the   heralds  ofHce  arc  Heralds  books, 
evidence  to  prove  a  pedigree  ;  but  an  extraft  of  a  pedi- 
gree,   proved  to   be  taken  out  of  records,  fliall  not;  be- 

caufe  fuch  cxtradl  is  not  the  befl  evidence  in  the  nature  of 
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die  thing,  as  a  copy  of  fuch  records  might  he  had.     Theory 
ef  Evid.  45.      3  Black.  105. 

16.  An  ojd  tcjricr,  or  furveyofa  manor,  whether  ec- 
deliaftical  or  temporal,  may  he  given  in  evidence  ;  for 
there  can  be  no  otlier  way  of  alccrtaining  the  old  teuurcti 
or  boundaries.     T/vry  of  Evid.  44. 

17.  A  terrieirof  glebe  is  not  evidence  for  the  parfon, 
utilefs  figned  by  the  churchwardens,  as  well  as  the  parHm ; 
nor  then  neither,  if  they  be  of  his  nomination  :  and  tho* 
it  he  figncd  by  them,  yet  it  feems  to  deferve  very  little 
credit,  unlefs  it  is  likewife  figned  by  the  fubftantial  inha- 
b:tants.  But  in  all  cafes,  it  is  certainly  llrong  evidence 
againil  the  parfon.     Theory  of  Evid.  45. 

18.  AI.  II  C,  Stn'f  znd  lord  Barriirgton.  The  Indorfe- 
ment  on  a  bond  by  the  obligee,  of  payirieiit  of  intereft, 
was  allowed  to  be  given  in  evidence  by  his  adminiflrator, 
to  tai'ie  off  the  prefumptiun  from  the  length  of  time.  L. 
J^nytf-.  1 37 1. 

19.  By  the  7  "J.  c.  12,  No  tradefman  nor  handicraft- 
man  Ihall  be  allowed  to  give  his  Ihop-book  in  evidence, 
on  an  aftion  for  money  due  for  wares  delivered,  or  for 
■vs'ork  done,  above  one  year  before  the  a<Slion  brought. 
But  this  not  to  extend  to  any  trading  between  merchant 
aiid  tiierchant,  merchaiU  and  tradefman,  or  between 
tradefman  and  tradefman,  for  any  ihing  dircfiiy  falling 
within  the  compafs  of  their  mutual  trades  and  merchandize. 

In  the  cafe  of  Pitman  and  Maddox^  u  JV.  A  fhop- 
book  was  allowed  for  evidence,  it  being  proved  that  the 
icn'aiU  that  writ  the  book  was  dead,  ^nd  this  was  his 
hand,  and  he  accuflomed  to  uiaks  the  entries,  and  no 
proof  was  required  of  the  delivery  of  the  goods  ;  and  Holt 
Ch.  J.  faid  it  was  as  good  evidence  as  the  proof  of  a  wit- 
iiefs's  hand  to  an  obligation  \  and  he  held,  that  tho'  the 
ffatute  of  the  7  'J,  fa)  s,  a  {hop-book  (hall  not  be  evidence 
after  the  year,  yet  it  is  not  of  itieif  evidence  within  the 
year.      2  S(dh.  690. 

20.  A  man's  book  of  accounts  is  no  evidence  for  the 
owner  of  the  book,  but  for  the  adverfe  party  \  for  his  book 
cannot  be  of  better  credit  than  his  oath,  which  would  not 
ferve  in  his  ou^n  cafe.     Tr.  per  pais.  348. 

21.  In  die  cafe  of  the  .^een  and  Mead.,  the  defendant, 
and  eight  others,  were  incorporated  under  an  acl  made 
39  FJ.  bv  the  name  of  tlie  furveyors  of  the  highways  at 
Jdejhury  in  the  county  of  Bucks,  and  Vv-ere  trullces  of  a 
charity  called  Bedford's  gift.  An  information  was  pre- 
ferred againfc  tlie  defendant,  for  exccutijig  this  office, 
beiijg  an  ofhcc  of  trult,  widiout  iiax  ing  taken  the  oaths, 
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contrary  to  the  25  C.  2.  c.  1.  To  wliich  he  pleaded 
not  guiltv.  And  now  it  was  moved  for  a  rule,  that  the 
profecutor  might  have  two  books  produced,  which  thefe 
furveyors  kept,  in  whicii  they  entered  their  eledions, 
and  alfo  their  receipts  and  difhurfcments  ;  and  that  he 
might  take  copies  of  what  he  thought  neceflarv,  and  that 
th.e  books  might  be  produced  at  the  next  aflizes  at  the 
trial.  But  it  v/as  denied  by  the  court;  becaufe  thcv  arc 
perfectly  of  a  private  nature,  and  it  would  be  to  make  a 
man  produce  evidence  again  ft  himfelf  in  a  criminal  profe- 
cution.     L.  Rayjn.  927. 

22.  A  copy  of  an  infcription  on  a  grave-ftone,  hath  irrfcription  on  a 
been  allowed  to  be  given  in  evidence.  giave  Hone. 

23.  The  examination   of  an  almanack,  that  fuch  a  dav  Almanack, 
of  the  montii  vv-as  Sioidayy  was  ruled  to  be  fufficient ;   and 

that  a  trial  of  this  by  a  jury  is  not  neceffary,  altho'  it  is  a 
matter  of  fa6i.      Cro.  £Iiz.  227. 

And  the  reafon  why  the  kalendar  in  an  almanack  is  al- 
lowed as  evidence  feem.eth  to  be,  becaufe  the  faid  kalendar 
is  part  of  the  book  of  common  prayer,  which  is  efta- 
blilhed  by  a6l  of  parliament. 

24.  An  almanack  wherein  the  fatlicr  had  writ  the  day  Fniier*? entry 
of  the  nativity  of  his  fon,  was  allowed  as  evidence  to  prove  o't'e  child's 
the  nonage  of  his  fon.     P.cym.  84. 

25.  Camden  s   Britannia    was   offered    in    evidence,    to  Censral  hifloiy, 
prove  a  particular  cuftcm,  but  refufed;  for  the  court  held, 

that  a  general  hiftorj'  might  be  given  in  evidence  to  prove 
a  matter  relating  to  the  kingdom  in  general,  becaufe  the 
nature  of  the  thing  requires  it  ;  but  not  to  prove  a  par- 
ticular right  or  cuftom  :  So  in  the  cafe  of  St.  Katharine' $• 
hofpital,  Hale  Ch.  J.  allowed  a  chronicle  to  be  evidence 
of  a  particular  point  of  hiftory  in  Eihvard  the  third's  time  : 
So  a  year  book  may  be  evidence  to  prove  the  courfe  of  the 
court.  And  in  this  calc  it  was  admitted,  that  heralds  books 
are  good  evidence  as  to  pedigrees,  and  panlh  rcgiflcrs  as  to 
Dirths  and  marriages,  upon  the  nature  of  the  tiling.  But 
in  the  exchequer,  the  qucllion  being  whether  the  AhUj  dt 
Fontibus  was  an  inferior  abbey  or  not,  DugdaU'i  Mcnajll- 
con  was  refufed  for  evidence,  becaufe  die  oiiginal  records 
might  be  had  in  the  augmentation  ofiicc.  1  Salk.  281. 
^  tV.  Stabler  and  the  BiujeJ/is  of  Dnltzi-lc/:. 

So  in  the  cafe  of  Ccchfrian  and  Mather^  E.  1 3  G.  On 
a  trial  at  bar,  concerning  the  right  of  vihting  univerfuy 
college  in  Oxfcrd^  one  of  the  iliUes  was,  v*lietlicr  king 
Alfred  was  founder.  And  the  counfel  for  the  plaintjft 
would  have  given  in  evidence  fcveral  liiiivjrians  a-;  to  this 
{:oiiit»     But  ihs  chief  jullice  dechred,  that  fuch  evidence 

is 
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IS  never  admittecl,  unlefs  in  proof  of  a  point  concerning  the 
publick  government.     And  the  evidence  was  not  allowed. 
Barnard.  14. 
Similitude  of  ^^*  ^^  feems  to  have  been  generally  holden,   fmce  the 

hands.  revcrfal  of  the  attainder  of  Algernon  Sidney^  that  fimilitudc 

of  hands   is   not   evidence   in  any  criminal  cafe,  whether 
capital  or  not  caplcal.      2  Hma.  431.      L.  Raym.  39. 

And,  generally,  it  is  faid,  that  rimilitude  of  hands  is 
no  evidence  ;  but  faying  that  he  was  well  acquainted  with 
his  writing,  and  knew  it  to  be  the  party's,  is  evidence. 
12  Vincr.  204. 

And  in  general  cafes,  the  witnefs  fliould  have  gained 
his  knowledge  from  having  fcen  the  party  write ;  but  un- 
der fome  circumftances  that  is  not  neceftary ;  as  where  the 
hand-writing  to  be  proved  is  of  a  peifon  refiding  abroad, 
one  who  has  frequently  received  letters  from  him  in  a 
courfe  of  correfpondence,  would  be  admitted  to  prove  it, 
tho'  he  had  never  feen  him  write.  So  where  the  anti- 
quity of  the  writing  makes  it  impoffible  for  any  living 
witnefs  to  fwear  he  ever  faw  the  party  write  \  as  where 
a  parfon's  book  was  produced  to  prove  a  modus,  the 
parfon  having  been  long  dead,  a  witnefs  who  had  exa- 
mined the  parifh  books,  in  which  v/as  the  fame  perfon's 
name,  was  permited  to  fwear  to  the  fimilitude  of  the 
hand-writing,  for  it  was  the  beft  evidence  in  the  nature  of 
the  thing,  for  the  parifh  books  were  not  in  the  plamtiff's 
power  to  produce.      Theory  of  Ev'id.  25,  26. 

So  in  the  cafe  of  Gould  and  "Jones,  T.  1  G.  3.  On  the 
trial  of  an  iffue  out  of  chancery,  before  lord  Mansfield  at 
the  fittings  in  Aliddlefex^  where  it  was  difputed,  whether 
the  name  of  one  JVilliam  Jones,  fubfcribed  to  a  declaration 
of  truft,  was  genuine  ;  and,  to  prove  the  hand-writing 
forged,  a  witnefs  was  produced,  who  had  frequently  cor- 
refponded  with  Jones,  but  had  never  feen  him  write : 
Lord  Mansfield,  upon  debate,  held  him  to  be  a  good  evi- 
dence, and  his  teftimony  accordingly  was  admitted. 
Blacl.  Rep.  384. 

///.    Of  the  evidence  of  witnejfes, 

Confeflion,  1 .  It  feems  tliat  the  confefTion  of  the  defendant,  whetlier 

taken  on  an  examination  before  juliices  of  the  peace,  in 
purfuance  of  the  i  ^  2  P.  iff  A4.  c.  13.  or  2  ^'  3  P.  ^ 
M.  c.  10.  upon  a  bailment  or  commitment  for  felony,  or 
taken  '.y  the  common  'aw  upon  an  examination  for  other 
crimes  not  within  thefc  flatutcs,  or  in  difcourfe  with  pri- 
vate 
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Vate  perfons,  hath  always  been  allowed  to  be  given  in 
evidence  againft  the  party  confeffing,  but  not  againlt  others. 
2  Haw.  429. 

2.  It  is  to  be  obferved^  that  there  be  many  clrcumflan-  Witnefs  of  kin 
Ces  that   difable  a   juror,  that  are  not  fufficient  exceptions  ^°  ''"^  P^^ty, 
againft  a  witnefs  :   Thus  the  exception  of  kindred  is  a  good 

caufe  of  challenge  againft  a  juror,  but  not  againft  a  wit- 
nefs ;  therefore  the  father  may  be  a  competent  witnefs  for 
or  againft  his  fon,  or  the  fon  for  or  againft  his  father. 
Thefe  arid  tlic  like  exceptions  may  be  to  the  credit  or  cre- 
dibility of  the  witnefs,  but  are  not  exceptions  againft  his 
competency.     2  H.  H.  276. 

For,  that  1  may  obferve  it  once  for  all,  the  exceptions 
to  a  witnefs  are  of  two  kinds,  i.  Exceptions  to  the  cre- 
dit of  the  witnefs,  which  do  not  at  all  difable  him  from 
being  fworn,  but  yet  may  blemifii  the  credibility  of  his 
teftimony  ;  and  in  fuc;.  cafe  the  witnefs  is  to  be  allowed, 
but  the  credit  of  his  teftimony  is  left  to  the  jury.  .  2.  Ex- 
ceptions to  the  competency  of  the  witnefs,  which  do  ex- 
cliide  him  from  giving  his  teftimony,  and  of  thefe  excep- 
tions the  court  is  the  judge.      2  H.  H.  in6,  277. 

3.  It  feems    agreed,    that    an  attainder,  judgment,    or  Witnefs  infa- 
conviftion  of  treaion,    felony,    piracy,    prEmunire,   per-  '"'"''• 
jury,   or  forgery  on  5  El.  and  alJb  a  judgment  in  attaint 

for  giving  a  falfe  verdift,  or  in  confpiracy  at  the  fuit  of 
the  king,  and  alfo  judgment  for  any  heinous  crime  to 
Itaud  on  the  pillorv,  or  to  be  whipped  or  branded,  are 
good  caufes  of  exception  againft  a  witnefs,  while  they 
continue  in  force.      2  Haw.  432.      Theory  of  Evid.  107. 

In  the  cafe  of  Pendock  and  Mackender^  H.  28  G.  2. 
the  qucftion  was,  whether  a  perfon  convifled  and  whip- 
ped for  petit  larceny  fliall  be  allowed  to  be  a  witnefs. 
And  the  court  were  clearly  of  opinion  that  he  Ihall  not  ; 
and  laid  it  down  as  a  rule,  that  it  is  the  crime  that  cre- 
ates the  infamy,  and  not  the  punilhment  for  it.  Petit 
larceny  is  felony  ;  and  there  is  no  cafe  where  a  perfon 
conviiled  thereof  was  ever  admitted  to  be  a  witnefs. 
2  fVlIJon.  iH. 

But  it  is  agreed,  that  no  fuch  conviction  or  judgment 
can  be  made  ufe  of  to  this  purpofc,  unlefs  the  record  be 
aftually  produced  in  court.     2  Haa-.  433. 

Alfo,  it  is  a  general  rule,  that  a  witnefs  fhall  not  be 
aiked  any  queftion,  the  anfvvering  to  which  might  oblige 
him  to  accule  himfelf  of  a  crime  ;  and  that  liis  credit  is 
to  be  impeached  only  by  general  accounts  of  his  charatler 
and  reputation,  and  not  by  proofs  of  particular  crimes, 
whereof  he  never  was  convicted.     2  Haw.  433. 
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And  a  man  fliall  not  be  permitted  to  fwear,  that  he  was 
fliborned  and  pcrjnrcd.   St.  Tr.  V.  3.  427. 

And  lord  C'jh  fays,  a  witnef's  allcdging  his  own  infamy 
or  turpitude,  is  not  to  heard.     4  /«/?.  279. 

Thus  a  wife  was  difallowed  to  be  a  witncfs  to  prove  her 
hufliand  ha;l  no  accefs  to  her  In  a  cafe  of  baftardy.  Sefj\ 
Cafcs^  V.I.  ij^.  K.  and  Readings  M.  8  G.  2. 

It  feems  clear  at  this  day,  that  outlawry  in  a  perfonal 
attion  is  not  a  good  exception  againfi  a  wifnefs,  as  it  is 
agahilt  ai juror.     2  Haw.  433. 

A  perfon  convi6led  of  felony,  who  is  admitted  to  his 
clergy,  and  burnt  in  die  hand,  is  thereby  re-enabled  to  be 
a  witnefs.      2  Haiv.  433. 

And  it  feems  agreed,  that  the  king's  pardon  of  treafon, 
or  felony,  after  a  conviftlon  or  attainder,  reflores  the  party 
to  his  credit.     2  //(7Zf.  433. 
Witnefs  an  in-         4.   It  feems  agreed  to  be  a  good  exception,  that  a  wit- 
^'^*^^'  nefs  is  an  infidel;  that   Is,  as  it  feemeth,  that  he  believe? 

neither  the  Old  nor  New  Teffament  to  be  the  word  of 
God,  on  one  of  whlcii  our  laws  require  the  oath  fhould 
be  adminiflered.  2  llaiv.  434.  But  Mahometans  and 
Pagans  have  been  admitted  to  be  fworn  in  their  own  coun- 
try way. 
Witnef-;  want-  ^.  Want  of  dlfcretion  Is  a  good  exception  againft  a 
witnels;  on  which  account  alone  it  leems,  that  an  inianC 
may  be  Excepted  againfi.      2  Hazv.  434. 

But  if  an  infant  be  of  the  age  of  14  years,  he  is  as  to 
this  purpofe  of  the  age  of  difcretion,  to  be  fworn  as  a 
witnefs;  but  if  under  that  age,  yet  if  it  appear  that  he 
hath  a  competent  difcretion,  he  may  be  fworn.  2//.  H.  278. 

And  in  many  cafes  an  infant  of  tender  years  may  be 
examined,  Avhere  the  exigence  of  the  cafe  requires  it  ; 
which  polhbly,  being  fortified  with  concurrent  evidences, 
may  be  of  fbme  weight;  efpecially  in  cafes  of  rape,  bug- 
gery, and  fuch  crimes  as  are  pra6tifed  upon  children. 
2  H.  H.  279,  284. 

But  in  no  cafe  Ihall  an  infant  be  admitted  as  evidence, 
without  oath.      Sir.  700.      I  Ath.  29. 
Witnefs  in-  6.  It  feems  an  uncontefled  rule  in  all  cafes,  that  it  is  a 

good  exception  againft  a  witnefs  that  he  is  either  to  be  a 
gainer  or  lofer  by  the  event  of  the  caufe,  whether  fucii 
advantage  be  dircil  and  immediate,  or  confequential  only. 
2  Haiv.  433.     _   ^  _ 

Tlius  In  an  in  formation  upon  the  ftatute  of  ufury,  the 

party  to  the  ufurious  contra6l  fhall  not  be  admitted  to  be 

a   witnefs  againfi  the   ufurer,  for   in   efTe^l    he   fhoukl  l-e 

witnefs  in  his  own  caufe,  and  Ihould  avoid  his  own  bonds 

i^  and 


terelted. 
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and  afTurances,  and  difcharge  hlmfelf  of  the  money  bor- 
rowed.    I  /w/?.  6. 

Thus  alfo  an  attorney  ought  not  to  be  examined  ag-auifl 
his  cHent,  becaufe  he  is  obliged  to  keep  his  fecrets  :  but 
of  his  own  knowledge  before  retainer,  he  may  he  ex- 
amined as  a  witnefsj  if  fei"ved  with  a  fubpoena.  U^ood, 
1.4..-C.4.. 

But  upon  an  indi£lment  for  battery,  or  the  hke,  the 
party  grieved  may  be  a  witnefs  againil  the  deiendant,  be- 
caufe the  profecution  is  at  the  luit  of  the  king.  JVood. 
b.  4.  c.  5. 

And  in  many  criminal  cafes,  from  the  neceiTity  of  the 
thing,  intei-efted  perfons  are  allowed  as  witnefies.  As 
where  the  ovv'ner  profecutes  an  indielment  of  felony  for 
ilolen  goods,  he  is  concerned  in  imerefi:  \  for  he  will  be 
intitled  to  reftitution:  and  yet  his  evidence  is  admitted.  So 
in  removinof  an  indi61:ment  bv  certiorari  from  the  fclTions 
to  the  king's  bench ;  tho'  the  profecutor  m  that  cafe,  it 
the  defendant  be  convidied,  is  intitled  to  his  cofls,  yet  he 
is  allowed  as  a  witnefs.  So  where  a  man,  in  cafe  of  con- 
viftion  of  the  offender  for  a  robbery,  will  be  intitled  to  a 
40 1  reward;  yet  his  evidence  lliall  be  received.  And  by 
Parker  chief  juftice:  As  to  the  cafes  where  a  40 1  reward 
is  given,  they  admit  of  this  anfwer ;  that  the  intention  of 
thofe  a61s  would  be  quite  defeated,  if  fo  be  the  rcv/ard  , 
fhould  take  off  the  evidence.  The  fame  anfwer  may  ferve 
to  the  cafes  put  upon  an  indidlment  of  felony  for  flolen 
goods;  and  vyhere  the  inditlment  is  removed  by  certiorari  : 
for  none  in  the  firft  cafe  but  the  owner  can  prove  the  pro- 
perty of  the  goods;  and  in  the  fecond,  if  the  giving  of 
cofts  fhould  take  off  the  evidence  of  the  profecutor,  the 
a6l  of  parliament  defigned  to  difcountenance  the  removing 
of  fuits  by  certiorari,  would  give  the  greateil  encourage- 
ment to  them  that  is  poUible.  10  illW.  193.  iVI.  I2  An. 
^  and  Mujcot. 

Alfo  it  feems  agreed,  that  it  is  no  good  exception 
againfl  a  w^itnefs,  tfiat  he  has  a  maintenance  from  the 
king  ;  for  every  one  may  maintain  his  own  witnefTes. 
2  liaiu.  4;^4. 

Thus  alii),  one  commoner  may  be  a  witnels  fur  another 
claiming  common,  becaufe  in  elfe6l  it  charges  hlmfclt  ; 
that  is  to  fay,  he  admits  another  to  have  comujon  with 
himfelf.  But  if  the  prefcription  be,  that  all  the  inha- 
bitants of  fuch  a  place  ought  to  have  common  there,  one 
of  the  inhabitants  cannot  be  a  witnefs,  to  prove  that  ano- 
ther of  the  faid  inhabitants  ought   to  have  common  there. 

Vol.  I.  N  a  becaufe 
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becaufe  in  eflfeft  lie  would  fwe^r  to  give  Iiimfclf  riglit  of 
common  there.      L.  Rayuu  731. 

A  truftee  niav  be  a  witnefs,  if  i^e  hatli  rclcafed  his  trtift  ;. 
but  not  if  he  hath  conveyed  it  over.  SicL  315.  AI.  i8  6\  2. 
S'lev£fis  and  G  err  aid. 

An  heir  at  lavv  may  be  a  witnefs  concerning  the  title  ta 
the  land,  but  the  remainder-man  cannoty  for  he  hath  a 
prefent  intercfl,  but  the  heiffliip  rs  a  mere  contingency. 
I  ^rt/,^.  283.     M.  \o  JV,    Smith  z.n^  Blnclham. 

In  evidence  to  a  jury  at  bar,  a  fpecial  ilTue  by  rule  of 
court  was  directed  to  tyy  the  cullom  of  lady  Pcrcle'i  manor 
of  JVeftward  in  Cumberland^  whether  fine3  on  the  tenants 
on  their  lord's  death,  be  due  to  tine  heirs  or  fuccelTors  di 
the  lord,  during  his  mirKDrity;  the  defendant  excepted  to 
the  fteward,  becaufe  he  had  a  fee  on  admillion,  but  it  was 
not  allowed,  and  he  was  fworn.     3  Kch.  90. 

A  witnefs  laying  a  wager  in  the  eaufe,  is  no  hindrance 
to  his  being  a  witnefs;  for  the  other  has  an  intercll  in-  his 
evidence  which  he  cannot  deprive  him  of.  Farcjl.  31. 
Sir.  652. 

If  a  perfon  apprehends  himfelf  to  be  intercfted,  tho'  in 
ftrl6lnefs  of  law  he  is  not,  yet  h;e  ought  not  to  be  fworn  : 
as  where  the  witnefs  for  the  plaintiff  apprehended  that  if 
fhe  plaintiff  fhould  recover,  he  would  remit  a  claim  of 
■  fome  raoiiey  which  he  (the  plaintiff)  had  upon  this  wit- 
nefs; but  if  he  fhould  not  recover,  he  would  not  remit  it  f 
altlwugh  in  ftrifbiefs  of  law,  his  recovering  or  not  reco- 
vering in  that  cafe  would  not  alter  the  claim  :  or  as  in  cafe 
where  the  witnefs  owned  himfelf  to  be  under  an  honorary, 
though  not  under  a  binding  engagement,  to  pay  the  cofts. 
Str.  129. 

If  a  man  hath  been  examined  on  interrogatories,  being 
at  that  time  difmterefted,  and  afterwards  becomes  intereft- 
ed,  his  depontion  may  be  given  in  evidence  ;  becaufe  his 
evidence  mull  be  taken  as  it  flood  at  the  time  of  his  exa- 
mination. So  if  a  witnefs  to  a  bond  becomes  afterwards 
reprefentative  of  tlie  obligee,  his  ha-nd  muR  be  proved 
in  like  manner  as  if  lie  Vv' ere  dead.  1  Atk.  615.  1  Ve- 
%ey,.  44. 
Hufband  and  'j.   It   feems  agreed,  that  the  hufband  and  wife  being  as 

^^  '  one  and  the  fame  perfon   in  afifeftion  and  intereft,  -can'  no 

more  give  evidence  for  one  another,  in  any  cafe  whatfo- 
ever,  than  for  thcmfelves;  and  that  regularly  the  one  Ihali 
notbe  admitted  to  gKe  evidence  againji  the  other,  nor  the 
examination  of  the  one  be  made  ufe  of  againfl  the  other,, 
by  reafon  of  the  implacable  diffenfxjn  which  might  be 
caufed  by  it,  and  the  great  danger  of  perjury  from  taking 

tlie. 
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tiie  oaths  of  perfons  under  ^o  great  a  bias,  and  the  extreme 
liardfiiip  of  the  cafe.  Yet  fotne  exceptions  have  been  al- 
lowed in  cafes  of  evident  neceflity  ;  as  in  the  lord  Audky's 
cafe,  who  held  his  wife,  while  his  fervant  by  his  comnjand 
ravifhed  her  ;  or  where  a  man  is  indifted  for  a  forcible 
marriage  on  the  flatute  of  the  3  H'  7-  or  where  either  a 
hufband  or  wife  have  caufc  to  demand  fureties  of  the  peace 
againft  the  other.     2  HaWi  431,  432. 

8.  It  feems  agreed,  that  it  is  no  exception  againft  a  Tudfre  or  jurof, 
perfon's  giving  evidence  either  for  or  againft  a  prifoner,  ^'"Saw't"«s. 
that  he  is  one  of  the  judges  or  jurors  who  are  to  try  him. 

2  Hazv.  432. 

But  where  a  juror  is  called  upon  to  give  his  evidence, 
he  ought  to  give  it  upon  oath  openly  in  court,  and  not  be 
examined  privately  by  his  companions.  Bac.  Abr.  Evid. 
A.  .2.  ■■  '        ' 

9.  It   hath  been  long  fettled,  that  it  is   no  exception  Witnefs  filing 
againft  a  witnefs,  that  he  hath  confelfed  himlclf  guilty  of  ^"  accomplice, 
the  fame  crime,  if  he  hath  not  been  indifted  for  it ;  for  if 

no  accomplices  were  to  be  admitted  as  witncHos,  it  would 
be  generally  impofhble  to  find  evidence  to  convi6l  the 
greatell  offenders.      2  Ha%v.  432. 

Alfo  it  hath  been  oft^n  ruled,  that  accomplices  vv-ho  arc 
indifted,  are  good  witnelfes  for  the  king,  until  they  be 
convifted.      2  Haw.  432. 

Alfo  it  hath  often  been  adjudged,  that  fuch  of  the  de- 
fendants in  an  information,  againft  Avhom  no  evidence  is 
given,  may  be  witneffes  for  the  others,      2  Haw.  432. 

It  hath  been  alfo  adjudged,  that  where  three  perfons  arc 
fued  in  three  feveral  affions  on  the  ftatute  for  a  fuppofed 
perjury  in  their  evidence  concerning  the  lame  thing,  they 
may  be.  good  witneffes  in  fuch  adlions  for  one  another. 
2  Haw.  432. 

.  10.   It  leems  agreed,  that  it  is  no  good  exception  againft  Witntfs  an  alien 
a   witnefs,  that  he  is  an  alien,  or  villein,  or  bondman.  <=«  iJO"tl"ia". 
2jy^flxt;.  434. 

11.  There  were  two  witneffes  to  a  deed,  and  one  of  v^'itnefs blind. 
them   was  blind.     It  was  ruled  by  Holt  chief  jufticc,  that 

fuch  deed  might  be  proved  by  the  other  witnefs,  and  read  ; 

or  might  be  proved,  without  proving  that  this  blind  witnefs  , 

IS  dead  j  or  without   having  him  at  ihc  trial,  proving  only 

his  hand.     L.  i?^_>7«.  734.     Wood  ^/r^i'Druiy. 

12.  If  a  vv'itnefs  is  beyond  the  fca,  it  is  ufual  to  prove  j^'tnefsover 
his  hand,  and  that  he  is  beyond  the  fea.      12  Viucr.  224. 

13.  There  were  two  witnelfes  to  a  bond  ;  one  in  Afrira  ;  witnefs  become 
and  the   otlier  in  Bedlam,  mad:   On   an  order  to  prove  an        *  '  . 
exhibit  vlyu  vae  in  chancery,  a  wirncfs  proved  tlieie  fails, 
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and  their  hands  to  the  bond  as  if  dead.      T.  ^  &  6  G.  2. 
12  f^incr.  224. 
Witiief&  deadt  14..   If  a'witnefs  to  a  deed  is  dead,  it  is  not  fuflicient  to 

prove  his  hand-writing,  but  it  mufl;  be  proved  alfo  that  he 
is  dead.     2  Afk.  48. 

And  where  a  perfon  has  Hved  abroad  for  fome  years,  af- 
ter attefting  a  deed,  there  mufl  be  {lri£l  proof  of  his  death  : 
Otherwife  it  is,  where  the  witnefs  has  Hved  conftantly  in 
Engliiyt^y  from  the  time  of  fubfcribing  his  name  to  the  day 
of  h's  death  ;  for  in  that  cafe,  a  {light  evidence  of  his 
death  is  fa'ftcienf,  efpecially  where  the  perfon  who  proves 
his  hand  knew  him  intimately,  who  fvvears  that  he  believes 
him  dead.     Id. 

But  where  the  witnefs  is  dead,  it  is  fufficient  to  prove 
the  witnefs's  hand,  without  proving  the  hand  of  the  party. 
12  Viner.  224. 

The  fayings  of  a  dead  man  are  not  to  be  given  in  evi- 
dence to  prove  a  particular  faft ;  they  are  only  to  be  ad- 
mitted in  proof  of  general  ufages  and  cuftoms;  but  as  for 
a  particular  fa(5f,  lying  in  the  knowledge  of  a  particular 
perfon,  by  bis  death  the  evidence  is  loll.  St.  Tr.  V,  5.  456. 

And  it  hath  been  agreed,  that  the  evidence  given  by  a 
witnefs  at  one  trial,  cannot  in  the  ordinary  courfe  of  juflice 
be  made  ufe  againft  a  defendant,  on  the  death  of  fuch  witnefs 
at  another  trial.     2  Haw.  430. 

In  the  cafe  of  murder,  what  the  dcccafed  declared  after 
the  wound  given,  may  be  given  in  evidence.  12  Viner. 
118. 

But  v/here  fuch  declaration   is  reduced  into  writing,  the 
writing  itfelf  mufl  be  produced,  and  not  evidence  thereof 
^Mtn  viva  voce.     id.  119. 
Hearfay.  I  5.   It  is  a  ^general   rule  that  hearfay   is   no  evidence  ; 

for  no  evidence  is  to  be  admitted  but  what  is  upon  oath  ; 
for  if  the  firfl  fpeech  was  without  oath,  another  oath  that 
there  was  fuch  fpeech,  makes  it  no  more  than  a  bare 
fpeaking,  and  fo  of  no  value  in  a  court  of  juflice  ;  and 
behdes,  the  adverfe  party  had  no  opportunity  of  a  crofs 
exam.i nation;  and  if  the  witnefs  is  living,  what  he  has 
been  heard  to  lay  is  not  the  befl  evidence  that  the  nature 
of  the  thing  will  admit.  But  tho'  hearfay  ought  not  to 
be  allowed  as  dire^l  evidence,  yet  it  may  be  allowed  in 
corroboration  of  a  witnefs's  teftimony,  tc^  fhew  that  he 
affirmed  the  fame  thing  before  on  other  occafions,  and 
that  he  is  flill  conflant  to  him/elf.  So  where  the  iflue  is 
on  the  legitimacy  of  a  perfon,  it  feems  the  praftice  to 
admit  evidence  of  what  the  parents  have  been  heard  to 
fay,  eitiicr  as  to  their  being  or  not  being  married,  for  the 
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prefumption  arifing  from  the  cohabitation  is  either  ftrength- 
ened  or  deftroyed  by  fuch  declarations,  which  a! the'  not 
to  be  given  in  evidence  directly,  yet  they  maybe  afTigned 
by  the  witnefs  as  a  reafon  for  his  behef  one  vny  or  other. 
So  hearfay  is  good  evidence  to  prove  v/ho  was  a  man's 
grandfather,  when  he  married,  what  children  he  had,  and 
the  like,  of  which  it  is  not  rcafonabie  to  prefume  that  there 
is  better  evidence.  So  to  prove  that  a  man's  father  or 
other  kinfman  be\ond  the  fca  is  dead,  the  common  repu- 
tation and  belief  of  it  in  tl.e  family  gives  credit  to  fuch 
evidence;  and  for  a  ftranger  it  would  be  good  evidence, 
if  a  perfon  fvvore  that  a  brother  or  other  near  relation  had 
told  him  fo,  which  relation  is  dead.  So  in  queftions  of  pre- 
fcription,  it  is  allowable  to  give  I'rearfay  evidence,  in  order 
to  prove  general  reputation :  and  where  the  iffue  was  of 
a  light  to  a  way  over  the  plaintiff's  clofc,  the  defendants 
were  admitted  to  give  evidence  of  a  converfation  between 
perfons  not  intercfted,  then  dead,  wherein  the  right  to  the 
way  was  agreed.      Theory  of  Evid.  1 1 1,  1 12. 

So  in  ellablifhing  a  title  to  an  eftate  upon  a  pedigree, 
evidence  that  a  man  has  not  been  heard  of  for  many  years, 
is  fufficient  evidence  prima  facie  to  prove  him  dead  without 
iffue,  fo  as  to  put  the  oppofite  party  upon  proof  that  he  ftill 
exifts.  Many  perfons  go  to  the  Eafl  and  Well  Indies, 
and  are  never  heard  of  more.  In  the  mean  time  what  is 
done  upon  fuch  a  trial  is  no  injury  to  the  man  or  his  iffue, 
if  he  or  they  fhall  afterwards  appear  and  claim  the  ellate. 
Black.  Rep.  404.. 

//^.   Of  procefs  to  caufe  witnejfes  to  appear. 

1.  The  compulfory  means  to  bring  in  witneffes,  are  of  Two  ways  of 

two  kinds.      I.  By  procefs  of  fubpcsna  (A)   iffued  in  the  ^ifj^^V^' 
,.,  \      i\        •    ry-  1  I  L         -I-     ne'ies  10  appear, 

kmg  s  name,  by  tlie  juitices,  or  others,  where  the  trial  is 

to  be.  2.  Which  is  the  more  ordinary  arid  more  effe6tual 
means  (in  criminal  cafes),  the  jiiffices  that  take  the  exa- 
mination of  the  perfon  accufed,  and  the  information  of 
the  witneffes,  may  at  that  time,  or  at  anv  time  after,  and 
Tiefore  the  trial,  bind  over  (B)  the  witneffes  to  appear  at 
the  fefhons,  and  in  cafe  of  their  refufal  either  to  come,  or 
to  be  bound  over,  may  commit  them  for  their  contempt  in 
fuch  refufal.      2  //.//.  282. 

2.  By  the  27  G.  2.  c,  t..     When  any  poor  perfon  fliall  Charrres  of 

•  •  "  •  •  ,  witr'^ffes 

appear  on   recognizance    in   any   court  to   give  evidence        " 

againft  another  acculed  of  grand  or  petit  larcenv  or  other 

felony,  the  CQurt  may,  at  the  prayer,  and  on  the  oafh  of 
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fuch  perfon,  and  on  confideration  of  his  circumftariccs,  oy^ 
der  the  trcafurcr  to  pay  him  fuch  fum  as  ihey  Ihall  think 
reafonab'e  for  his  time,  trouble,  and  expence  ;  which  order 
the  proper  officer  fliall  make  out  for  the  fee  of  6 A;  except 
in  ATiddkfex,  where  the  fame  ihal!  he  paid  by  the  overfeers 
of  the  poor  where  the  perfon  was  apprehended. 

And  by  the  18  G.  3.  c.  19.     The  court  where  any  pef- 
fon  fliall  appear  on  recognizance  oxfubpcena  to  give  evidence' 
as  to  any  grand  or  petit   larceny  or  other  felony,  whether 
uny  bill  of  indifciment  be  preferred  or  not,  may  order  the' 
treafurer  to  pay  to  him  fuch  fum  as  they  fhall  think  reafori- 
able,  not  exceeding  the  expences  he  was  bona  fdc  put  untb,' 
making  alfo,  If  he  Ihall  appear  to  be  in  poor  circumllancesj-; 
a   reafonabje  aliovi'ance   for  his  trouble  and  lofs  of  time  j 
which  order  the  clerk  of  aiTi^ie  or  of  the  peace  refpeclively 
fnal!  forthwith  make  out  and  deliver  to  him,  on  being  paid 
for  the   fame   6d  and   no  rnore  i  and  the  treafurer   upon 
fight  of  the  orde;-  fhall  forthwith  pay  the  fame.  f.  8. — ^ — 
And  t'le   juflices   n\  fcfiions  from  time  to  time  may  lay 
down  or   alter  fuch  rules  and  regulations  concerning  any 
cofts  or  charges  to  be  allowed  to  any  perfon  by  virtue  of 
this  aft,  as  to  them  fhall  fcerh"  juft  ;  which   rules  and  re- 
gulations, having  received  the  approbation  and  fignature  of 
one  or  more  of  the  judges  of  afiize,  fliall  be  binding  on  all" 
perfons  whatfoever.    /i  9. 
Where avvitnefs       2*  Where  a  witnefs  is  a  prifoner  In  execution  for  debt, 
execution"'^'^ '"    ^^  "^V^^  be  brought  up  by  habeas  corpus  ad  iejllfcandumy  to 

give  his  evidence.     St.  Tr.  V.  2.  580.     V.  4.  37. 
Witnefs  how  far       4.  One  was  fubpoenaed  ad  tejiificandum,  and  prayed  a 
privii-i^eH  privilege  from  being  arreftcd,  which  was  granted  ;   and  by 

tue  court,  it  will   luperlede  an  arreit  ppon  7nejne  proceis, 
but   not  upon  an  execution  \  yet  the  fneriff  in  that  cafe 
may  be   committed  for  his  contempt.     Ncvil's  cafe,  15  O, 
3.    Tr.  per  p,  310. 
Penalty  of  a  5-  ^7  t^^^  5  ^^-  ^'  9'  /•  i^"     ^^  ^ny  perfoH  upon  whom 

vviinefs  notap-  any  procefs  out  of  anv  of  the  courts  of  record  v.'lthin  thi? 
^''   ^^'^'  realm  fliall  be  fcrved,  to  teftify  or  depofe  concerning  any 

matter  depending  therein,  and  having  tendered  unto  him, 
according  to  his  countenance  or  calling,  fuch  reafonable 
fum  for  his  cofts  and  charges,  as  (having  regard  to  the  dif- 
tance  of  the  places)  is  neceilary  to  be  allowed  in  that  be- 
half, do  not  appear  according  to  the  tenor  of  the  procefs, 
having  not  a  lawful  and  realonable  impedijjient  ;  he  fhall 
forfeit  10  1,  and  {'i-,'.]\\  yield  fuch  further  recompence  to  the 
party  grieved,  as  to  the  judge  of  the  court,  out  of  which 
the  procefs  was  awarded,  fliafl  feem  meet,  according  to  the- 
lol's  that  the  party  which  procured  the  procefs  fhall  iufiain  ; 
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io  be  recovered  by  the  party  grieved,  in  any  court  of  re- 
cord. 

In  the  cafe  of  /Fycit  and  JVinkfordy  2  G.  2.  A  motion 
was  made  for  an  attachment  againft  aperfon  for  not  attend- 
ing at  the  aflizes  to  give  his  evidence,  being  fubpoenaed, 
and  having  received  one  guinea  for  his  charges,  and  being 
promifed  to  have  one  guinea  a  day  while  there,  and  his 
cbarges  paid.  And  a  rule  was  made  to  fhew  caufe.  And 
afterwards  caufe  was  fhewed,  that  an  attachment  ought 
not  to  go,  but  the  party  injured  had  his  action  upon  t'le 
ftatute  of  Eliz.  but  tlie  court  thought  that  it  was  a  good 
foundation  for  an  attachment,  the  difobediencc  to  the  fub- 
poena  being  a  contempt  .of  the  court  \  and  though  an  ac- 
tion might  be  brought  on  the  ftatute,  yet  that  was  a  morg 
dilatory  method,  and  more  difficult,  to  proceed  in,  which 
encouraged  witnelles  not  attending  frequently  upon  trials, 
at  which  they  were  fubpoenaed  to  appear  and  give  evidence. 
And    therefore  the   rule  was  made    ablolute.      L.  Rayriu 

In  the  cafe  of  Small  and  J-Fhilmul,  M.  lo  G.  2.  It  was 
moved  for  an,  attachment  ag.iinil  one  f '/'akc field ^  iox  not  at- 
tending to  give  evidence,  being  ferved  with  a  fubp(3ena. 
The  ticket  and  fubpoena  v/ere  not  fvvorn  to  have  been 
ferved  perlpnally  \  but  delivered  to  a  fervant  at  the  wit- 
ncfs's  houfe,  who  carried  it  up  to  his  mafter,  and  brought 
down  word,  that  he  delivered  it  to  his  mafler,  who  faid  he 
would  attend.  By  Lord  Hardwlcke  Ch.  J.  This  way 
of  proceeding  by  attachment  is  a  new  method.  I  do  not 
know  tliat  it  liai  been  determined,  that  ferving  a  fubpcena 
on  a  fervant,  would  be  a  fufficient  fervice  to  maintain  an 
a^ion ;  but  however,  to  be  fure,  it  is  not  a  fufficient 
ground  for  an  attachment.  And  Lee  J.  faid.  It  hath  been 
folemnly  determined,  that  )ou  mufl  not  only  have  an  af- 
fidavit of  tendrina:  the  (hllllnar,  but  likewife  of  a  tender  of 
jreafonable  charges,  to  ground  an  attachment.  And  the 
attachment  was  denied.      Caj.  Hardw.  313.     Str,  1054. 

E.  l\G.  2.  Chapman  ^nd  Poynfon.  A  witncfs  was  ferved 
with  a  fubpcena  at  Chejler^  to  attend  the  fittir'gs  at  Guild- 
hnlly  and  two  guineas  were  tendred  by  the  perfon  who 
fer\'ed  it,  and  being  qbjecled  to  as  too  little,  he  declared 
he  would  give  no  more.  The  witncfs  not  coming  up,  an 
attachment  was  moved  for;  but  on  (hewing  caufe  was  dif- 
charged  ;  the  court  fin'ing  it  was  too  little,  and  that  the 
witncfs  is  not  obliged  to  trull  to  the  court's  allowinor  him 
more  when  he  comes  to  tlie  book  ;  tor  perhaps  the  party 
may  not  call  him,  and  then  it  may  be  difficult  for  him  to 
get  home  again  :   that  this  way  of  punilhing  as  for  a  con- 
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tempt  wz$  new,  and  praflifed  only  in  f]n=;  court:  the  com- 
inon  picas  not  doing  it  to  this  day,  but  leaving  the  party  to 
his  remedy  on  the  5  El.  c.  9.  and  therefore  they  would 
not  enter  into  any  nice  calculations  of  the  expence,  but 
confined  their  inquiry  to  the  queflion,  whether  the  non- 
attendance  was  thro'  obftinacy  or  not.     Sir.  1150. 

M.  22  G.  2.  Bowles  zr\d  johnfcn.  It  was  moved  for  an 
attaclmient  againft  one  Terkiirgh.,  for  not  giving  evidence 
at  the  adizes.  He  M'as  fubpcenaed,  but  had  no  offer  to 
have  his  expences  born  ;  but  came  to  ihe  affizes,  where 
money  was  tendred  to  him  for  that  purpofe,  but  he  refufed 
to  be  fworn.  By  Lee  chief  juftice  :  Attachments  are  a  new 
praclice.  I  retnember  the  firft  motion  for  them.  It  was 
then  agreed,  that  the  fame  reftriftions  Ihould  be  ufed  in  at- 
tachments as  in  a6lions  on  the  5  Eli%.  one  of  which  is, 
that  a  tender  of  expences  fliould  be  made  at  the  fervice  of 
the  fubpoena.  In  this  cafe,  Terburgh  has  not  been  fub- 
pcenaed regularly,  fo  as  to  fubjeft  him  to  the  5  Eliz.  In 
order  to  be  fubje6l  to  an  attachment,  you  muft  fhew  him 
guilty  of  a  contempt  of  this  court.  By //r/^/;/ juftice:  A 
perfon  not  properly  fubpcenaed  is  to  be  looked  upon  only  as  a 
flander-by  \  and  it  is  no  contempt  of  the  court  of  Niji  Prius, 
for  a  ftander-by  to  refufe  to  be  examined,  much  lefs  is  it  a 
contempt  of  this  court.  And  the  attachment  was  denied. 
Black.  Rep.  36. 

And,  by  the  court,  in  the  cafe  of  Ham?nond  and  Stewart, 
H.  8  G.  the  witneffes  ought  to  have  a  reafonable  time  to 
put  their  affairs  in  order,  that  their  attendance  upon  the 
court  may  be  as  little  prejudice  to  themfelves  as  poflible. 
Str.  5 TO. 

In  criminal  cafes  if  a  witnefs  hath  been  bound  over, 
and  do  not  appear,  h?  (hall  forfeit  his  recognizance. 

V.   Of  the  manner  of  grcing  evidence. 

Which  party  '•  ^^  "^'^^^^  affirms  the  matter  in  iffue,  whether  plaintiff 

ftiaii  begin  tlic   or  defendant,  oucrht  to  begin  to  give  evidence.     Lit.  36. 
li^viliTnaf  to  be        2.  The  evidence  both  for  and  againft  a  prifoner  ought  to- 
upon  oatli.         be  upon  oath. 

And  if  a  peer  is  produced  as  a  witnefs,  he  ought  to  be 
fworn.      3  Kcb.  61. 

Lord  Brejhn  was  committed  by  the  court  of  quarter  fef- 
fions,  for  refufing  to  be  fworn  to  give  evidence  to  the  grand 
jury  on  an  indiftment  of  high  treafon  ;  and  on  his  being 
brought  by  habeas  corpus  into  the  king's  bench,  Ehll  Ch.  J. 
faid,  it  was  a  great  contempt,  and  that  had  he  been  there, 

he 
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he  would  have  fined  him,  and  committed  him  till  he  paid 
the  fine  ;  but  being  otherwife,  he  was  bailed,  i  Salk.  278. 
But  a  quaker's  affirmation  m  all  cafes  not  being  cri- 
minal, fliall  be  allowed  as  evidence,  without  an  oath ;  but 
in  criminal  cafes  his  affirmation  fhall  not  be  allowed.  7  Sif  8 
/r.  c.  34.. 

3.  It  is    no    fatisfaflion  for  a  witnefs  to  fay,  that  he  Muftbepofi- 
thinks  or  perfuades  himfelf^  and  this  for  two  reafons ;  by  "^^* 

Cif/f^  chief  juftice  •.  i  Becaufe  the  judge  is  to  give  abfolute 
fentence,  and  ought  to  have  more  ground  than  thinking. 
2.  Becaufe  judges,  as  judges,  are  always  to  giv3  judgment 
fecundum  allegata  tff  probata,  notwithftandlng  that  private 
pcrfons  think  otherwife.    Dyer.  53. 

4.  The  court  may  indulge  a  prifoner  in  examining  the  Witneffesmay 
witneffes  apart,  but  he  cannot  demand  it  of  right.  St.  Tr.   ^^  examined 
y.  4.  Q. 

c.   In  cafes  of  life,  no  evidence  is  to  be  given  againft  a  Evidence  to  be 

J  .'  &  D  given  m  tne  pri- 

prifoner,  but  m  his  prefence.      1  Haw. /\.2h.  foner's  prefence. 

H.  26  G.  3.  K.  V.  Thomas  Spencer  Crowther.  A  con- 
viilion  for  k'lling  game  was  quaihed,  becaufe  the  fame  fct 
forth  only,  that  the  depofition  of  Edward  Tye  the  witnefs, 
which  had  before  been  fworn  to  before  the  juftice,  Avas 
again  read  over  to  him  in  the  prefence  and  hearing  of  the 
faid  T.  S.  Crowther,  and  that  the  faid  Edward  Tye  again 
affirmed  his  faid  depojition  to  he  true  in  the  prefence  and  hear- 
ing of  the  faid  T.  S.  Crowther. — By  the  court  :  The  wit- 
riels  ought  to  have  been  re-fworn  in  the  prefence  of  the 
d-efendant.      C(f.  by  Dufnf.  and  Eaft.  125. 

6.  In  every  iflue,  the  affirmative  is  to  be  proved.  A  Witneffes  can- 
negative  cannot  regularly  be  proved  ;  and  therefore  it  is  „ative. 
I'uflicient  to  denv  wliat  is  affirmed,  until  it  be  proved ;  but 
when  the  affirmative  is  proved,  the  o^her  fide  may  conteft 
it  with  oppofite  proofs  ;  for  this  is  not  properly  the  proof 
of  a  negative,  but  the  proof  of  fome  propofition  totally 
inconfiftent  with  what  is  affirmed:  as  if  the  defendant  be 
charged  with  a  trefpafs,  he  need  only  make  a  general  de- 
nial "of  the  fa^t,  and  if  the  fadl  be  proved,  then  he  may 
prove  a  propofition  inconfiflent  with  the  charge,  as  that 
he  was  at  another  place  at  the  time,  or  the  like.  Theory 
of  Evid.  116,  117. 

But  to  this  rule  there  is  an  exception  of  fuch  cafes, 
■where  the  law  prefumes  the  affirmative  contained  in  the 
iffiie.  Therefore,  in  an  information  againfl  lord  Hallifax 
for  refufing  to  deliver  up  the  rolls  of  the  auditor  of  the 
exchequer :  the  court  of  exchequer  put  the  plaintiff  upon 
proving  the  negative,  namely,   that   he   did   not   deliver 

them  ; 
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A  man  (baW  not 
tfifprove  liis 
own  witnefl'es. 
Wliether  a  vvit- 
ntfs  tniy  read 
Ills  evid«nce. 

\Vhenhemay  he 
crofstxamii.ed. 


Variance, 


Wliich  party 
a-,a;i  concluck. 


tliem  ;  for  a  perfon  fhall  be  prefutneil  duly  to  execute  his 
office,  till  the  contrary  appear,      id.  iiy. 

7.  A  prifoner  may  not  call  witncfTcs  to  <Ufprove  what  his 
o^vn  witiiedes  have  fworn.      Sf.  Tr.  K  2.  764,  792. 

8.  A  witncfs  fliall  not  he  permitted  to  read  hir.  evidence, 
but  he  may  look  upon  his  notes  to  refrcih  his  memory. 
Sf.  Tr,  r.  445. 

9.  A  witiier'?  {\y<\\l  not  be  crofs  examined,  till  he  has 
gone  thro'  the  evidence  for  the  party  on  whofe  lids  he  was 
produced.     Sf.  Tr.  y.  2792. 

10.  It  hath  been  admitted,  t]iat  in  order  to  fliew  a  vari- 
ance in  the  evidence,  a  depofition  taken  by  a  witnefs  before 
a  juRice  of  the  peace,  may  at  the  prifoner's  defire  be  read^ 
at  the  trial,  in  order  to  take  off  the  credit  of  the  witnefs, 
by  fhewing  a  variance  between  flich  depohtions,  and  the 
evidence  given  in  court.  And  for  the  fame  reafon  it 
fsems  agreed,  that  where  a  witnefs  at  one  trial  varies 
frorn  his  own  evidence  at  another,  in  relation  to  the  fame 
matter,  fuch  variance  may  alfo  be  given-  in  evidence 
to  invalidate  his  teftimony  at  tlie  fecond  trial-  2  Haiv. 
430. 

1 1 .  The  counfel  of  that  party  which  doth  begin  to 
maintain  the  ilfue,  ought  to  conclude.     Tri.  p.  pais,  220. 

A.    Subpoena  to  give  evidence. 

EORGE  the  thirds  by  the  grace  of  God,  of  Great 
Britain,  France,  and  Irelaiftl,  king.,  defender  of  the 
faithy  and  fo  forth.  To  A.  B.  C.  P.  and  K,  F.  greeting: 
JVe  command  you  ^  and  every  of  you,  that  all  bufinefs  being  laid 
aftdey  and  all  excufes  whatfoever  ceaftngy  you  do  in  your  proper 
pcrfons  appear  before  ^our  ju/llces  ajftgned  to  keep  the  peace  in 

our  county   of ■ —  and  alfo  to  hear  and  determine  divers 

felonies^  trefpaffes.,  and  other  mijdemeanors  in  the  Jaid  county 
committed.,  at  the  general  quarter  fcjjions  of  the  peace^    to  he 

holden  at in  and  for  the f aid  county  y  on the 

day  of at  the  hour  often  In  the  forenoon  of  the  fame  day^ 

to  teflify  the  truths  and  give  evidence  on  behalf  of  the  inhabit- 

ants  of  the  parijh  of in  the  f aid  county.,  againjl  A.  O. 

in  a  cafe  of  baflardy.     And  this  you  arc  in  no  wife  to  omit^  nor- 
any  of  you  to  omit,  on  pain  of  one  hundred  pounds.     IVitncfs  Sir 

Jatr.cs  Lowther,  baronet y   the  — day  of in  the 

-, year  of  our  reign. 


Note;  There  may  l;e  four  wltiiell^s  put  in  one  fulpcena, 

h  fub- 


CDiDence.  55:5 

A  fubpceria  ticker. 
To  Mr,  A.  W. 

BY  virtue  of  his  7?iajefly''s  writ  of  fuhpcena  to  you  dlrcSled^. 
and  hemvitb  JJjcivn  to  you^  you  are  perf anally  to  he  before 

his  majeftf  s  jufiices  of  the  peace  for  the  county  of at  the 

general  quarter  fcffions,  of  the  peace  to  he  holden  for  the  f aid 

county  at in  the  f aid  county^  on  ■ the day  of 

. nextf  to  teflify  the  truths  arid  give  evidence  on  behalf 

of  the  inhabitants  of  the  pari [h  of in  the  faid  county^  ^^S^'l^ 

A.  O-  in  a  cafe  of  hafiardy.      And  this  you  are  not  to  omit, 

upon  pain  of  one  hundred  poundi.      Dated  this day  of 

•^ in  the  year 

By  the  court, 

C. 


B.  Condition  of  a  recognizance  to  appear  and  give 
evidence., 

TH  E  condition  of  this  recognizance  is  fuch^  that  if  the 
rf».      above  hound  A.  W.  flmll  perfonally  appear  at  the  next 

general  quarter  fcjjions  of  the  peace  to  be  holden  at in  and 

for  the  [aid  county.,  and  then  and  there  give fuch  evidence  as  he 
knowetu.,  upon  a  bill  of  indi£lment  to  be  exhibited  by  K.  \,  of 

• -yeoman.,  to  the  grand  jury^  againfl  A.  O.   lute  of 

in  the  f aid  county.,  yeoman,  for  the  felonioiijly  taking  and  carry- 
ing away  — ■ the  property  of and  in  cafe  the  faid 

hill  be  found  a  true  bill,  then  if  the  faid  A.  W.  Jhall  then  and 
there  give  evidence  to  the  jurors  that  fhall  pnfs  on  the  trial  of  the 
faid  A.  O.  upon  the  faid  bill  of  indictment,  and  not  depart 
thence  ivithout  leave  of  the  court,  then  this  recognizance  to  be 
void,  othertvife  of  force. 


€;ramtnation. 


IF  a  felony  is  committed,  and  one  is  brought   before  a 
judice  upon   fufpiclon   thereof,    and   the    juflice    finds 
upon  examination   that  the  prifoner  is  not  guilty;  yet  the 
jliftice   fiiall   not   difcharge   him,    but  he    muft    either  b^ 
{jailed  or  committed:   for  it  is  not  fit  thdt  a  man  once  ar- 
i^  rcfted 
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reflcfl  and  charged  with  felony,  or  fufpicion  thereof,  fliouM 
be  delivered  upon  any  man's  difcretion,  without  farther 
trial.     Dalf.  c.  164. 

In  order  to  which  bail  or  commitment,  the  examination 
;ind  information  of  the  parties  mufl  firfl  be  taken,  accord- 
ing to  the  following  ftatutes: 

Two  or  more  jufiicts  (l  Q^)  or  eve  of  the  faid  juJJices,  be^ 
fore  they  hail  a  perjon  apprehended  forfekny  (if  the  offence  is 
bailable)  Jhall  take  his  examination  ( A )  and  the  information 
(B)  of  them  that  bring  hi?ny  of  the  fa<51  and  circumjiances 
thereof  and  the  fame^  or  as  ??iuch  thereof  as  jhdl  he  material 
to  prove  the  felony^  Jhall  put  in  ivriting ;  which  examination 
they  Jhall  certify  (together  with  the  hailmentj  at  the  next  general 
gaol  delivery^  to  he  holden  zvithin  the  limits  of  their  commijfion, 
I  &2P.  &  M.  c.  13.  f.  4-. 

And  they  Jhall  have  pozver  to  hind  by  recognizance  (C)  all 
Juch  as  do  declare  any  thing  ?7iaterial  to  prove  the  ofence^  to 
appear  at  the  next  general  gaol  delivery^  to  he  holden  within  the 
coi::ty  zuhere  the  trial  fticdl  he,  then  and  there  to  give  evidence 
cigainji  the  party;  and  Jhall  certify  fuch  recognizance  in  like 
manner,      f.  5. 

.  And  if  they  offend  in  any  thing  herein,  they  JJjall  hefned  by 
the  jufiices  of  gaol  delivery,     id. 

In  like  manner,  ivhere  the  per f on  is  not  hailed,  hut  conunitted 
to  zvard,  the  jufiice  or  jufiices  who  commit  him,  Jhall  before 
fuch  commitment,  take  the  like  examination  and  information., 
and  Jhall  put  the  fame  in  ivriting  zvithin  two  days  after  the 
(aid  examination,  and  fhall  in  like  manner  hind  over  the 
zvitneffes;  and  certify  the  whole  as  above,  2  &  3  P.  &  M. 
c.  10. 

Shall  take  his  examination']^  And  in  order  thereunto,  if  by 
fome  reaf(.vnable  occafion,  the  juftice  cannot  at  tlie  return 
of  the  warrant  take  the  examination,  he  may  by  word  of 
mouth  command  the  con  liable  or  any  other  perfon  to 
detain  in  cuflody  the  prifoner  till  the  next  day,  and  then 
to  bring  him  before  the  juftice,  for  farther  examination. 
And  this  detainer  is  jullifiable  by  the  conftable  or  any 
other  perfon,  without  fliewing  the  particular  caufe  for 
which  he  was  to  be  examined,  or  any  warrant  in  writing. 
I  H.  H.  585. 

But  the  time  of  the  detainer  muft  be  no  longer  than  is 
necelTary  for  fuch  purpofe ;  for  which  it  is  faid,  that  the 
fpace  of  three  days  is  a  reafonable  time.      2  Hazv.  119. 

The.  examination  of  the  perfon  accufed,  ought  not  to 
be  upon  oath.     1  H.  H,  585. 

But 
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But  if  upon  his  examination  he  fhall  confefs  the  matter, 
it  ftiall  not  be  amifs  that  he  fubfcribe  his  name  or  mark 
to  it.     Dak.  c.  164.. 

Which  examination  being  voluntar)',  and  fworn  by  the 
juftice  or  his  clerk  to  be  truly  taken,  may  be  given  in 
evidence  againll  the  party  conteffing,  but  not  againll 
others,      i  //.  i/.  585.     2  Haw.  429. 

Information  of  them  that  bring  hini]  Or  of  other  witnefTes, 
■whom  the  juftice  may  bring  before  him  by  his  warrant  (D) 
for  that  purpofe.      i  H.  H.  586.     Dalt.  c.  164. ' 

And  this  information  muft  be  upon  oath.  Dalt.  c.  164. 
I  H.  H.  586. 

■  And  therefore  if  a  quaker  is  witnefs,  his  affirmation 
muft  not  be  taken  in  this  cafe ;  for  .by  the  7^8  JJ^. 
c.  34.  f.  36.  it  is  provided,  that  no  quaker  fliall  be  exa- 
mined for  or  againll;  any  perfon  in  any  criminal  caufe, 
unlefs  it  be  upon  oath. 

And  the  faid  information  being  upon  the  trial  fworn  to 
be  truly  taken,  by  the  juftice  or  his  clerk,  may  be  given  in 
evidence  againft  the  prifoner,  if  the  witnefles  be  dead  or 
not  able  to  travel,      i  //.//.  586. 

Or  as  much  there  jf  as  [hall  be  material  to  prove  the  felony] 
Yet  it  feemeth  alfo  juft  and  right  that  the  juftices  who 
take  information  againft  a  felon,  or  perfon  fufpe6ted  of 
felony,  fhould  take  and  certify  as  well  fuch  information, 
proof,  and  evidence,  as  goerh  to  the  acquittal  or  clearing 
of  the  prifoner,  as  fuch  as  maketh  againft  the  prifoner  : 
for  fuch  information,  evidence,  or  proof  fo  taken,  is  only 
to  inform  the  ki'ig  and  his  juftices  oi  the  truth  of  the  mat- 
ter.    Dalt.  c.  165. 

Shall  certify  at  the  next  gaol  delivery^  And  )'et  for  petty 
larcenies,  and  fmall  felonies,  the  offenders  may  be  tried  at 
the  quarter  feflions,  and  the  examinations  and  informations 
maybe  certified  thither.     Dalt.  c.  164. 

To  be  holden  u.'ithin  the  limits  of  their  conwiiJJ:on~\  And  yet 
examinations  taken  by  juftices  of  the  peace  m  one  county, 
may  be  by  them  certified  in  another  county,  and 
there  read,  and  given  in  evidence  againft  the  prifoner. 
Dalt.  c.  164. 

To  hind  by  recognizance^  And  upon  refufa!  may  commit 
the  perfon  refufmg.      i  H.  H.  586. 

And  the  parties  grieved  ought  to  be  bound,  not  only  to 
give  evidence,  but  alfo  to  prefer  a  bill  of  indidlment 
igainft  the  prifoner.     Dult.  c.  164. 

17  A.     Ex- 
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A.     Examination  of  a  felon. 


Weftmorland. '"T^  H  E  examlnat'ion  of  A.   O,  of — -. 

jL     yeomarty  taken  before  vie ;  Henry  Chay- 
for,  do£lor  of  laivSy  one  of  his  majeftys  jufices  of  the  peace  for 

thefaid  county  |^or.  In  the  cafe  of  bail,; — tnhn  before  us 

two  of  his  jnajefy  s  jufiices  of  the  peace  for  the  faid  county^  and 

one  of  u's  of  the  quorum]  the day  of in  the 

year  of  the  reign  of  ■ 

Thefaid  A.  O.  being  charged  before  me  [or,  us'\  by  A.  I. 

cf yeoman^  with  the  felonious  flealing  out  of  the  houfe 

of  thefaid  A.  I.  at  — ' —  on  the day  of the  follow^ 

ing  goods  y  to  wit of  the  value  of he  thefaid  A.  O. 

upon  his  examination  now  taken  before  me   [or,  us\   confefftth 
that [or,  denieth  that J  l^c. 


B.     Information  of  a  witnefs. 

W^flmorland*  "-T^  H  E  ir formation  of  A.  I.  of • 

JL     yeoman^  taken  upon  oath  before  me  [as 
beforej 

C.     Recognizance  to  give  evidence. 
Weflmorland.  O  E  //  remcmhredy    that  on  the —^ 


day  of in  the  year  of 

the  reign  of A.  I.  of in  the  faid  county  yeo- 

man^  did  come  before  w^  Henry  Chaytor,  dodorof  laws^  one 
of  the  jujiices  of  our  faid  lord  the  king,  affigned  to  keep  the  peace 
in  thefaid  county,  and  did  achnoivledge  himfelf  to  oive  to  our  faid 
lord  the  king  ten  pounds  of  lawful  money  (^  Great  Britain,  un- 
der condition,  that  if  he  Jhall perfoualty  appear  before  the  jufiices 
.  of  our  faid  lord  the  king,  at  the  next  general  quarter  Jejfons  cf 
the  peace  [or,  gaol  delivery']  to  be-  holden  in  and  for  thefaid 
county,  then  and  there  to  give  evidence  in  behalf  of  our  faid 
lord  the  king,  again fl  A.  O.  late  of who  being  at- 
tached, and  fufpe£led  of  felony,  is  miv  comtnittcd  to  the  gaol  of 
our  faid  lord  the  king  in  thefaid  county,  then  this  recognizance 
to  be  void,  othcrivifc  of  force,  ^ 


Or 
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Or  thus,  to  prefer  a  bill  of  indidment,  and  give 
evidence. 

Weftmorland*  TJ  E   //  remembreJ,    that  on  the  rloy 

JLJ  of  ■ ■  in   the  year  of  the  reign 

ef —  A.   \.  of in   the  fald  county.,  yeo^nan., 

pcrfonally  came  before  me  Henry  C  hay  tor,  doctor  of  lavjs^  one 
of  the  juflices  of  our  faid  lord  the  king,  afjigned  to  keep  the 
peace  in  the  faid  county  >,  and  acknoiuledged  himfelf  to  ozve  to  our' 

J  aid  lord  the  king,  the  fum  of ■  of  good  and  lawful  money 

of  Great  Britain,  to  be  made  and  levied  of  his  goods  and  chat~ 
tels,  lands  and  tenements.,  to  the  vfe  of  our  faid  lord  the  king^ 
his  heirs  and  fuccefjlrs,  if  he  the  faid  A.  I.  jh all  fail  in  the 
conditio)',  indorfcd.  PI.   C. 

The  condition  of  the  vjithin  written  recognizance  is  fuch.,  thai 

whereas  one  A.  O.  late  of ■ was  this  prefent  day  brought 

befoh  the  juflice  within  mentioyied  by  the  within  bounden  A.  I. 
.and  tvas  by  him  charged  vjith  the  felonious  taking  and  carrying 

azvay of  the  goods  of  him  the  faid  A.  I.   and  thcre^ 

upon  was  ccfnmitted  by  the  faid  juftice  to  the  common  gaol  in  and 
for  the  faid  county;  if  therefore  he  the  faid  A.  1.  jhall  and  cb 
at  the  next  general  quarter fejjions  of  the  peace  []or,  gaol  delive>-y\ 
to  be  holden  in  ami  for  the  faid  county,  prefer  or  caufe  to  be  pre- 
ferred, one  bill  of  indiSiment  of  the  faid  felony  againfl  the  faid 
A.  O.  and fj all  then  alfo  give  evidence  there  concerning  the 
fame,  as  well  to  the  jurors,  that  Jhnll  then  inquire  of  the 
faid  fehny,  as  alfo  to  them,  that  Jhall pafs  upon  the  trial  of  the 
faid  A.  O.  that  then  the  faid  recognizance  t^  be  void,  br  elf 9 
tojiarui  in  full  force  for  the  king. 


D.     Warrant  for  a  witnefs. 
Wcftmorland.  <!  To  the  conRablc  of  - 


WH  E  RE  A  S   oath  hath  been  made  before  me 
on^  of  his  majcff  s  jujlices  of  the  peace  in  and  for  the 

faid  county,  by  A.  I.  of yeoman,  that  he  the  faid  A.  I. 

was  lately  I'ohbed  at — ••  and  that  he  hath  good  caufe  to  be- 
lieve that  A.  W.  of is  a  material  zviinefs  to  prove  hi 

whom  the  faid  robbeny  zoas  com7}iitted:  thefe  are  therefore  to  re~ 
quire  you  to  catfe  the  fald  A.  I.  forthwith  to  come  before  jm,  ta 

give 
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give  Juch  information  and  evidence  as  he  hnoweth  conco'ning  the 
[aid  offence  f  that  Juch  further  proceeding  may  be  had  therein^  as 
to  the  law  doth  appertain.  Given  under  my  hand  and Jeal  at 
///  thejaid  county^  ths  day  of . 


Here  endeth  the  First  Volume. 
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